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ATTORNEY  GENERAL  v.  TONNA.        Nov.  13M. 

ABro.C.C.103. 
TW^ILLIAM  ADAMS  obtained  letters  patent  constituting    i^q^i  gettled 

the  Master  and  Wardens  of  the  Haberdashers^  Company  in  trust  for 
a  body  corporate,  to  be  called  Governors  of  the  Possessions  maintenaDce  of 
tnd  Revenues  of  the  Free  Grammar  School  oi  Newport,  as  a  chanty,  with 
trustees  of  the  charity,  of  which   he  was  founder.     They  "P®^**      *''®®" 
were   empowered  to  purchase   for  the  maintenance  of  the  ^  ..  \^ 

charity  lands  not  exceeding  300/.  per  annum.    By  indenture  ^^  j^^  j  ^  y^ 
of  26th  November,  1656,  reciting  the  letters  patent,  he  con-  let  for  a  cer- 
Tcyed   to  that  corporation  in   fee   an  estate  of  about  900L  tain  term,  snb- 
per  aimmm  for  the  maintenance  of  that  school,   "  and  other  J^^^  ^  >  1*®°^ 
pious  and  charitable  uses.**    By  another  indenture  executed  ^  ^"*^  extent: 
the  next  day,  the  manner,  in  which  the  school  was  to  be  main-  *    '*^^*P**^* 
tained,  was  specified ;  and  a  fund  was  appropriated  to  that  i         ^ 
purpose,  and  to  the  maintenance  and  payment  of  an  usher ;  piQg  ^mi  f^^ 
and  some  other  charities  were  also  specified ;  and  a  fund  was  increase  re- 
appropriated  to  each.    The  whole  sum  required  for  these  solts  to  the 
purposes  was  173/.  per  annum;  which  sum  the  trustees  were  charity  under 
directed  to  apply  out  of  the  rents  and  profits  to  the  several  general 

purposes  specified.  Full  power  was  reserved  to  the  founder  ^  /  . 
during  his  life  to  order  and  govern  the  school,  and  the  lands, 
posaesuimay  and  revenues,  granted  and  to  be  granted  to  the 
governors.  A  power  was  also  given  to  him  to  make  leases 
leserving  VISL  per  annum  or  more,  all  taxes  paid,  and  to  re- 
ceive the  rents,  and  to  cut  and  carry  away  all  timber  and 
underwood,  and  to  dispose  of  the  same  by  will.  The  founder 
in  omsideration  of  love  and  affection  demised  the  estate  to  his 
nephew  Liuke  Justice  for  21  years  at  a  rent  of  175/.;  which 
lease  was  afterwards  renewed.  By  his  will  in  1660  the 
Vol.  II.  A  founder 
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founder  directed  the  corporation  to  grant  a  future  lease  to 
the  same  lessee  for  a  reasonable  time  at  the  same  rent.     The 
will  also,  reciting  the  power  resei*ved  as  to  the  wood,  gave 
every  part  of  it  to  the  Master  and  Wardens  and  their  suc- 
cessors for  ever ;  and  directed,  that  if  a  good  price  could  be 
had,  they  should  cut  and  sell  as  much  as  would  amount  to 
400/.  or  500/.  and  lay  out  the  produce  in  land  to  be  settled 
upon  them  and  their  successors  for  ever,  "  for  the  better  se- 
"  curing  and  more  sure  payment  of  the  several  sums  of  money 
**  appointed "  by  the  testator  to  be  pmd  to  them  for  the  cha- 
rity, sufficient  care  being  taken  to  leave  competent  wood  grow- 
ing for  necessary  repairs  of  the  houses  and  buildings,  and  such 
other  occasions  as  the  Master  and  Wardens  should  from  time 
to  time  think  fit  to  be  expended  and  used  in  and  about  the 
premises.     It  was  provided,  that  in  case  any  sums  should  fall 
in  by  neglect  of  duty  by  any  of  those,  who  were  to  take  bene- 
ficial interests,  they  should  go  in  the  same  way  for  the  benefit 
of  the  charity.     It  was   also  provided,  that  the  corporation 
should  visit ;  and  the  expence  of  the  visitation,  and  also  any 
loss,  which  should  arise,  should  be  defrayed  out  of  the  funds 
appropriated  to  certain  of  the  charities.     Afterwards  by  act 
of  parliament  1660  this  estate  was  exempted  from  all  taxes^ 
The  testator  died  in   1661.     The  corporation  renewed  the 
tease  to  Luke  Justice  at  the  same  rent  for  70  years.     That 
lease  expired  in  1784;  at  which  time  the  value  of  the  estate 
being  very  much  increased,  the  heir  at  law  claimed  the  rents 
and  profits  beyond  1751.  per  annum;  upon  which  an  informa- 
tion was  filed  for  the  charity.     The  trustees  made  no  claim 
on  their  own  account. 

It  appeared  by  the  answer  of  the  heir,  that  the  founder  had 
formerly  settled  another  estate  previously  to  the  settlement  of 
1656  upon  this  charity;  and  provided,  that,  if  uny  money 
should  arise  by  fines,  it  should  go  to  increase  the  charity : 
but  afterwards  being  apprehensive,  that  the  estate  settled  was 
not  sufficient,  and  wishing  to  purchase  one  more  contiguous, 
he  purchased  and  settled  the  estate  comprised  in  the  deeds 
of  1656:  and  the  estate  first  settled  was  decreed  to  be  re- 
conveyed  upon  a  suggestion,  admitted,  that  the  other  was 
of  greater  value. 
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Attorney  General  and  Solicitor  General^  for  the  Charity. 
AU  these  cases  resolve  themselves  into  matter  of  intention; 
and  the  question  here  is^  whether  it  was  not  the  testator's 
^intention^  that  none  should  have  any  advantage  from  this  but 
the  charity.     The  heir  assimilates  it  to  a  devise  to  the  corpo- 
ration, charged  with  a  rent-charge,  and  meaning  a  resulting 
trust  for  him :  hut  the  expressions  used  are  not  applicable  to 
that:  nor  are  the  heir,  executors,  or  administrators,  noticed  in 
any  of  tlie  iriistruments.    The  words  in  the  reservation  of  the 
power  are  very  strong.     He  had  in  view,  that  the  revenue 
should  be  175/.  per  annum  or  more.     He  thought  it  not  im^ 
probable,  that  a  greater  sum  might  be  obtained  for  it.     He 
thought,  the  charges  incident  to  the  trust  might  be  more  or 
less  than  the  rent  mentioned,  and  not  exactly  that  sum ;  and 
dierefore  he  directed  an  abatement  in  respect  of  them.    In  all 
cases,  where  the  sum  given  to  a  charity  comes  up  to  the  amount 
of  the  estate  at  the  time,  it  is  taken  as  the  clear  purpose,  that 
tiie  whole  shall  go  to  the  charity,  upon  tliis  principle,  that 
where  the  founder  takes  notice,  that  the  sum  yielded  by  the 
bund  at  the  time  of  making  the  will  or  deed  amounts  to  the 
sum,  he  intends  to  give,  that  circumstance  excludes  the  idea 
of  any  surplus ;  and  he  is  supposed  to  mean  to  exhaust  the 
whole.    So  he  does,  where  he  is  anxious  to  make  an  auxiliary 
fund,  full  as  much,  as  where  he  takes  notice,  that  the  funds 
are  exactly  commensurate  to  the  purpose.    The  case  of  77^^- 
ford  School,  8  Co.  130,  is  the  first  upon  the  subject.     There  a 
aurplus  was  adjudged  to  go  to  increase  the  charity  from  the 
intent  of  the  testator,  that  the  whole  should  go  to  the  charity. 
That  was  a  case  of  a  gradual  improvement  of  rent ;   and  is 
similar  to  this  in  principle.    Arnold  v.  the  Attorney  General, 
Show.  P.  C  3S,  was  a  case  of  a  different  kind ;  for  it  did  not 
turn  upon  the  identity  of  the  sums :  but  double  the  sum  limited 
to  the  charity  was  yielded  by  the  estate.     Upon  the  appeal  it 
was  argued,  that  the  surplus  should  go  to  the  heir,  because  it 
was  different  .from  the  .case  of  Thetford  School,  as  there  was 
Bo  ifiddental  increase;  but  the  testator  must  have  known, 
Aat  there  was  a  surplus.     That  puts  out  of  the  question  the 
eircmnatance  of  the  identity  or  non-identity  of  the  sums  at  the 
time :  but  rests  it  entirely  upon  the  intention  of  the  testator. 
The  decree  in  Chancery  for  the  charity  was.  affirmed  in  the 
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17921         MotXfte  of  Lords.     That  case  is  an  answer  to  the  objeCtioir< 
*,^P'*'  that  as  the  testator  knew  what  the  estate  produced  yearly,  he 

General      knew  there  was  a  surplus.     Here  the  intention  is,  that  the" 
V.  estate  shall  go  to  the  charity;  and  he  was  anxious  to  increase 

it.     In  the  Attorney  General    v.    the  Mayor  of  Coventry^ 
2  Vem,  397,  as  in  this  case,  nothing  was  said  about  the  sur- 
[  ^4  ]        phis;  and  the  ♦  corporation  were  the  trustees:  hut  there  was 
this  farther  ingredient  in  that  case,  that  the  corporation  had 
fhemselves  contributed  part  of  the  money.     The  Court  of 
Chancery  was  of  opinion,  that  the  surplus  should  go  to  the 
corporation :   but  that  deeree  was  reversed  in  the  House  of 
Lords ;  and  all  thu  rents  and  profits  were  decreed  to  go  to  the 
charity,  2Bro,  P.  C  23G,     The  answer  of  the  heir  assists  the 
charity  by  shewing  the  testator's  intention  in  their  favour  in 
substituting  a  better  estate  for  that,   which  was  originally 
settled.     If  it  is  objected,  that  the  testator  was  speaking  of  a 
rent,  and  not  of  an  estate  of  that  value,  it  may  be  said,  the 
estate  might  yieM  in  gross  rent  200Lper  annum,  and  yet  when 
he  had  distributed  175/.  per  annum  in  charity,  he  might  think,, 
he  was  speaking  of  the  same  thing  by  both  expressions.     But 
he  has  himself  adverted  to  contingencies,  which  might  dimi- 
nish the  value  of  the  estate.     It  would  have  been  very  easy  to" 
have  given  this  estaite  to  his  heir  charged  with  a  rent,  if  that 
had  been  his  intention.     If  the  Court  is  of  opinion,  that  the 
land  itself  ought  to  be  applied,   the  future  cutting  of  wood 
being  a  profit  of  the  land  ought  to  be  applied  in  the  same 
way  as  well  as  any  other  profit.    There  is  in  these  instruments 
and  the  act  of  parUament  of  1660  that  species  of  proof,  that 
the  whole  estate,  notwithstanding  the  increased  value,  was  in- 
tended for  charitable  uses,  that  the  Court  has  always  thought 
sufficient. 

Lord  Commissioner  Eyre. 
Independent  of  the  act  I  incline  to  call  upon  the  heir  to 
state  the  ground  of  his  resulting  trust.  I  think,  this  person, 
having  thought  fit  to  convey  to  trustees  for  some  charitable 
purposes,  had  it  in  contemplation  to  reserve  the  rents  and 
profits  beyond  175/.  per  annum  to  himself  for  life,  and  to  make 
a  beneficial  leftse  of  the  estate  to  his  nephew,  and  that  that 
should  be  extended  to  his  own  life  and  a  long  period  after  in 

favour 


CASES  IN  CHANCERY. 


favour  of  his  nephew^  his  executors^  adininistrator$,  and  assigns. 
That  excludes  all  possibility  of  an  intention  in  favour  of  the 
jbeir,  who  must  be  very  remote  after  the  expiration  of  that 
lease.  The  only  ground  for  him  therefore  is  a  necessary  re- 
sulting trust :  but  there  is  no  such  necessity ;  for  the  doctrine 
4if  the  Court  is,  that  with  regard  to  improved  rents  going  be- 
j^ond  the  precise  sum  originally  destined  for  the  charity  they 
shall  go  to  the  charity,  unless  there  is  a  plain  intent  for  the 
heir.  That  is  the  *way,  in  which  it  strikes  me  at  present: 
but  I  am  very  open  u>  conviction  upon  it. 
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Mr.  Graham  and  Mr.  Cox^  for  the  Heir. 
The  only  manner,  in  which  the  interest  of  the  heir  is  to  be 
sustained,  is  not  from  any  particular  intent  in  his  favour ;  for 
-the  circumstances  shew,  the  testator  had  no  such  intent,  but 
«pon  this  principle,  that  by  some  means  the  testator  has  in  these 
various  instruments  omitted  to  dispose  of  a  material  surplus, 
which  omission  gives  it  by  act  of  law  to  the  heir,  who  may  claim 
every  thing  not  distinctly  and  plainly  given  away  from  him ;  and 
who  would  in  this  case  be  entitled,  even  if  the  testator  had 
given  him  one  shilling,  according  to  the  vulgar  method  of  de- 
noting an  intention  to  give  him  nothing.    The  testator  has  dis- 
posed of  the  rents  and  profits  to  the  amount  of  1752.:  but  the 
question  is,  whether  he  has  disposed  of  the  surplus  in  express 
terms  or  by  implication  and  necessary  inference  amoimting  to 
moral  certainty.    The  first  deed  passed  the  legal  estate  to  tlie 
taistees,  who  admit,  they  take  no  beneficial  injterest.     I  may 
construe  that  instrument  as  incorporated  in  that  of  the  next 
day ;  and  consider  them  as  a  common  conveyance  to  the  uses 
of  the  last.    It  is  clear,  that  by  the  last  deed  he  did  not  dispose 
of  the  whole,  and  as  tiiie  coi*poration  admit  they  have  no  bene- 
ficial interest,  they  were  trustees  of  the  siirplus  for  him ;  and 
it  was  competent  to  him  by  a  subsequent  instrument  to  dispose 
of  it.     That  seems  to  be  understood  on  the  other  side ;  and 
therefore  the  will  makes  a  necessary  part  of  their  case.    The 
direction  declaring  the  uses  is,  that  the  trustees  shall  pay  out 
of  the  rents  and  profits  the  several  sums  mentioned.    The  con- 
sideration of  the  lease  to  his  nephew,  which  is  expressed  to  be 
for  natural  love  and  affection,  marks,  that  at  that  time  he  was 
persuaded^  there  wns  «  beneficial  interest  resulting  to  himself, 

which 
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which  he  could  communieate  to  his  nephew  for  love  and  afTec* 
tion.  Then  he  well  knew,  there  was  a  considerable  surplus. 
Has  he  disposed  of  it?  Not  by  the  will;  for  that  does  not 
touch  it  at  all ;  but  proceeds  upon  the  express  power  to  make 
leases  at  that  rent  of  175/,  The  particular  provision,  that  sums, 
which  should  fall  in  from  neglect  of  duty,  should  go  to  the 
charity,  furnishes  the  heir  with  a  strong  argument ;  as  he  made 
no  provision  for  the  surplus.  It  was  natural  for  him  to  suppose, 
the  sutplus  would  be  very  small;  and  therefore  probably  it 
escaped  his  attention.  I  admit  the  conclusion  from  the  cslseB ; 
for  where  *  there  is  a  clear  intent  that  the  whole  shaD  go  to  the 
charity,  it  shall  take  place  notwithstanding  those'  circumstances 
of  variance  between  the  estate  and  the  subjects  to  be  provided 
for.  In  Arnold  v.  Attorney  General^  in  fact  the  whole  of  the 
then  known  profits  was  not  disposed  of;  but  the  Court  pro- 
ceeded on  the  idea  of  not  only  irresistible  inference,  but  that 
there  were  actual  words.  In  the  Attorney  General  v.  Johnson^ 
Amb.  190,  Lord  Hardwicke  remarked,  that  at  the  •time  the  case 
of  Thetford  School  happened  the  idea  of  a  resulting  trust  for 
the  heir  at  law  had  not  been  taken  notice  of.  Formerly  it  was 
considered  as  a  dispute  between  the  trustee  and  the  charity; 
now  the  trustees  make  no  claim.  In  this  case  the  fir£;t  instru* 
men,t  marks  an  intention  to  dispose  of  this  for  the  charity :  but 
the  instrument  declaring  the  uses  falls  short  of  the  intent.  The 
Attorney  General  v.  tlie  Mayor  of  Coventry  is  distinguishable, 
aff  the  corporation  were  not  bare  trustees ;  but  furnished  part 
of  the  money ;  which  might  have  been  the  reason,  that  the  heii* 
made  no  claim.  As  to  the  exemption  of  the  estate  from  taxea; 
if  the  estate  was  meant  as  a  security,  that  exemption  might  have 
been  equally  obtained  with  a  view  to  that,  I  agree,  the  only 
thing,  he  had  in  contemplation,  was  to  secure  that  charity. 
His  words  as  to  the  estate  to  be  purchased  are,  that  it  shall  go, 
not  for  the  establishment  of  the  charity,  but  for  securing  the 
payments.  There  is  nothing  to  shew,  that  that  estate  was  to 
go  to  these  charities.  The  only  thing  touching  that  is  the 
power  and  the  execution  of  it  by  the  will ;  which  only  says,  the 
estate  shall  be  a  security.  Every  prior,  fund  must  be  applied, 
before  that  estate  is  resorted  to.  The  heir  then  will  take  it 
subject  to  be  called  upon  to  that  extent  That  will  apply  i 
fortiori  to  the  rest  of  the  wood ;  which  certainly  is  npt  dispose^ 
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of.    Upon  the  authority  of  Lord  Holt^  2  Vem.  400^  if  a  man  1792. 

has  land  to  the  amount  of  40/.  per  annum,  and  he  fives  to  a      .   ^^^^^ 
dlyuity  4SiL  per  anmum  out  of  the  rents,  and  the  rents  increase      Gbnbral 
afterwards  to  100/.  per  aanum,  the  charity  shall  have  only  40/.  i^. 

per  anmum.  At  the  tune  this  deed  was  executed  thf3  founder  *onn4J« 
had  not  made  up  his  mind,  whether  the  charitahle  purposes 
should  extend  beyond  175/.  per  annum,  or  not.  He  has  pro- 
vided for  the  expenoe  of  the  visitation,  though  he  has  taken 
no  notice  of  the  surplus;  out  of  which  that  might  have  been 
provided  for. 

Lard  Commissioner  Evre.  [  7  ] 

No :  we  must  in  construing  an  instrument  consider  the  whole  lostrumeats 
context  ( 1 ).  He  was  referring  to  his  power  to  make  a  lease,  *®  ^®  constru- 
reserving  a  rent  of  175/.  Therefore  it  was  absolutely  necessary  °P°"  "*® 
for  him  to  make  a  provision  for  that  visitation ;  as  there  could 
be  no  surplus.  Independent  of  the  last  deed  I  think,  in  conse- 
quence of  the  original  donation  to  these  persons,  as  governors 
oi  the  revenues  and  possessions  of  this  school,  every  thing,  not 
disposed  of  by  the  subsequent  deed,  would  be  to  be  disposed 
of  by  the  former.  Is  it  not  the  more  natural  construction  to 
suppose,  he  had  by  the  first  given  the  whole  to  the  charity,  and 
by  the  second  specified  certain  purposes,  leaving  the  rest  to 
stand  upon  the  former  deed  ?  You  consider  the  whole  trust  as 
jesting  upon  subsequent  instrument,  and  not  as  declared  by  the 
first.  Is  it  a  clear  case,  that,  if  there  is  a  resulting  trust  for  any 
one  as  to  the  produce  of  the  timber,  it  will  be  for  the  heir  in 
preference  to  the  executor?  The  500/.  laid  out  was  personal 
estate  directed  so  to  be  laid  out ;  if  so  directed  for  a  particular 
tnist,  and  there  U  any  thing  beyond  that,  would  the  heir  take  it? 

For  the  Heir. 
The  heir  would  take  it  on  accoimt  of  that  direction. 

Lord  Commissioner  Wilson  doubted  t^hat ;  and  said,  he  re- 
coBected  a  case,  where  a  devise  of  money  to  be  laid  out  in  land 
was  vcMd  by  the  mortmain  act ;  and  the  heir  did  not  take  it  (2). 

(1)  1  P.  Will  457.  201 ;  and  the  refereDces  to  the 

(2)  Aate^  Robnuom  v.  Taylor^    notes  in  pages  45  and  205. 
V.  Master,  Vol.  I,  44, 


1W2. 


Attorney 

OSNERAL 

V. 
TONNA. 


c:aseI»  in  chancery. 

Mr.  Mitford. 
The  principle  is,  that  where  a  testator  directs  property  to  be 
converted  from  personal  estates  to  real,  he  is  understood  to  in- 
tend, that  the  property  so  converted  shall  in  future  be  considered 
as  real ;  and  therefore  if  any  thing  results,  it  shall  go  to  th^ 
heir. 


[♦8] 


Mr.  Mansfield  and  Mr.  Lloydy  for  the  Trustees. 
The  lands  to  be  purchased  with  the  produce  of  part  of  the 
timber  directed  to  be  sold,  being  intended  as  a  security  for  the 
*  sums  given  to  the  charity,  were  to  be  in  the  hands,  not  of  the 
heir,  but  of  the  Trustees. 


The  counsel  for  the  Trustees  were  then  stopped  by  the 
Court, 


Lord  Commissioner  Eyre. 
I  have  no  doubt  as  to  the  claim  of  the  heir,  that  it  is  contrary 
to  the  intent  of  the  foimder  and  all  the  parties,  as  the  intent  is 
to  be  collected  from  the  scope  of  the  instruments.  What  they 
have  done  has  introduced  a  little  difficulty  from  the  anxiety  of 
the  founder  to  make  a  provision  for  some  of  his  relations  con- 
sistent with  the  trust.  The  import  of  the  first  deed  was  to 
settle  the  whole  charity  fund  upon  the  charity:  in  order  to 
which  he  granted  this  estate  to  this  new  corporation,  which  is 
merely  a  corporation  for  this  one  purpose,  as  governors  of  the 
revenues  and  possessions  of  this  school.  If  it  had  rested  there^ 
all  that  would  have  been  necessary,  would  have  been  to  oome 
to  this  Court  to  have  the  charity  planned  out.  But  by  the  in- 
strument of  the  next  day  it  is  plain,  that  it  was  understood  by 
these  parties,  that  he  should  be  at  Uberty  to  reserve  to  himself 
the  disposition  of  the  r^its  and  profits  of  the  whole  estate 
during  his  life,  paying  out  of  them  175/.  per  annum  distributed 
in  particular  parts  of  that  charity,  which  was  the  general  object 
of  the  former  deed,  with  some  small  additions.  It  is  plain,  thit 
it  was  the  intention  and  understanding,  that  he  was  to  be  at 
liberty  to  do  that  during  his  life,  and  also  to  make  a  beneficial 
lease  for  some  friend  or  relation,  provided  he  took  care  to  re- 
serve as  much  as  the  particuUr  sum  specified  in  the  deed,  and 

as 
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as  much  more,  as  he  pleased.    The  fact  is,  He  did  make  a  lease 
to  this  relation  reserving  the  sum  specified ;  and  was  desirous, 
that  shoiild  continue  as  long,  as  that  relation  and  his  family 
shoiM  be  existing  to  have  the  benefit  of  it,  and  during  that 
time  the  charity  should  receive  no  improvement,  because  there 
was  no  fund  beyond  that.    When  that  object  was  at  an  end^ 
thm  the  trust  ceased,  as  far  as  respected  tlie  confinement  of 
them  to  that  sum ;  and  then  the  remainder  of  the  deed  would 
be  to  be  executed.    Therefore  there  was  no  intention  in  favour 
of  the  immediate  heir;  much  less  in  favour  of  a  remote  heir; 
jmd  it  was  not  argued  upon  the  ground  of  such  intention,  but 
upon  the  idea  of  an  omission,  and  a  necessity  for  the  Court  to 
give  all  beyond  the  sum  specified  to  the  heir,  *  because  there 
b  no  oth^r  person  to  take  it.     But  in  the  first  deed  there  are 
other  objects,  viz. :  the  general  piirpose  of  supporting  this  cha* 
ritable  schooL    The  surplus  does  by  the  constigfit  rule  of  this 
Court  result  to  the  charity ;  who  take  the  benefit  by  enlarge- 
ment pf  the  original  trust,  or  hi  some  other  way  under  the 
jNitfaority  of  this  Court.     That  being  so,  the  necessity  of  this 
daim  for  the  heir  at  law  fails ;  for  it  is  easy  to  dispose  of  thi3 
for  the  benefit  of  the  charity ;  and  the  best  way  seems  to  be 
by  enlarging  the  payments.    The  whole  estate  therefore  is  the 
fimd,  which  is  granted,  and  the  fimd  directed  to  be  applied, 
with  this  difference  only,  that  the  foimder,  and  those,  to  whom 
he  granted  the  fimd^  have  agreed,  that  the  whole  for  a  certain 
time  shall  be  linuted  in  point  of  produqe.    It  is  still  the  whole 
estate,  which  is  given  to  them,  but  arranged  so  as  only  to  pro- 
duce a  precise  sum,  while  that  lease  continues :  but  that  does 
not  preclude  the  charity  firom  having  the  benefit  of  it,  when  the 
leases  are  expired,  and  the  fund  is  increased.    There  is  no 
necessity  for  giving  it  to  the  heir ;  and  we  should  violate  th^ 
intent  and  disappoint  the  charity,  by  decreeing  in  his  favour. 
Therefore  it  must  be  declared,  that  there  is  no  trust  for  the 
heir;  and  the  trustees  claimmg  nothing,  must  account  for  the 
rents  and  profits  with  just  idlowances ;  and  the  Master  must 
prepare  a  plan  for  the  appUcation  of  the  surplus,  having  Te^9xA 
p  the  directions  of  the  fpui^df  r. 


1702. 


Attornet 
General 

V. 
TONNA. 
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17W. 


Attornev 
Gbnbral 

TONNA. 


Lords  Commissioners  Ashhurst  and  Wilson  were  of  the  same 
opinion  (3). 


(3)  Attorney  General  v.  Sparks, 
Amb.  201.  Attorney  General  y. 
Earl  of  Winchehea,  3  Bro.  C.  C. 
823.  Post,  Attorney  General  v. 
JirtfuA«//,Vol.iy,iL.  Ex  parte 
Jortin,  YII,  340.  Attorney  Ge- 
neral y.  ITaiiMiy,  XV,  231.    At- 


tomey  General  y.  The  Cooper^s 
Company,  XIX,  187.  2  Jac,  4* 
IKaM.  318,  19.  Attorney  Ge- 
neral  y.  Mayor,  SfC.  of  Bristol,  3 
Madd,  319.  £c  |iar/6  Lane,  4 
JV aciei.  479. 


1792. 
Nov.  nth. 
4Bro.C.C.U4. 
Creditor  three 
yean  and  a 
half  after  re* 
ceiying  a  divi* 
dend  on  re- 
funding  per- 
mitted to  pro- 
ceed 
.tlaw    [  10  ] 

against  bank- 
rupt; so 
against  bail, 
put  in  after  the 
commission 
was  abandon- 
ed ;  not  if  sur- 
prised, as 
where,  after 
bail  put  in, 
plaintiff  sub- 
mitted to  the 
commission, 
on  which  ac- 
count they  ne- 
glected to  sur- 
render their' 
principal;  and 
he  absconded. 


WHITE,  Ex  parte  (4). 

A   CREDITOR  three  years  and  a  half  after  haying  received 

a  dividend  under  a  commission  of  bankruptcy  refunded  the 

dividend ;  brought  an  action  against  the  bankrupt ;  and  held 

him  to  bail.    The  bankrupt  petitioned,  that  the  proceedings 

might  be  stayed. 

/■ 
Mr.  Abbots  for  the  Petition. 
Though  the  general  rule  is,  that  a  creditor  may  upon  re- 
funding the  dividend  proceed  at  law,  there  is  a  difference  as  to 
bail.  In  the  bankruptcy  of  Lowe,  2  Black,  131 7^  the  very 
point  arose.  That  was  an  application  by  the  bail.  In  this 
case  the  bankrupt  is  a  party  to  the  suit  at  law;  and  the  bail 
might  come  upon  him ;  therefore  he  is  directly  and  materially 
hdterested;  and  is  right  in  his  application  to  this  Court  to 
relieve  himself  from  any  irregular  act^  by  which  he  may  be 
prejudiced. 

Mr.  Stanley,  for  the  Creditor. 
This  appUcation  is  the  first  of  the  kind  ever  made  in  bank^ 
ruptcy.    The  rule  is^  that  upon  refunding  the  dividend  the 
creditor  has  a  right  to  proceed  at  law  either  against  the  bank- 
rupt 

(4)  Lord  Commbsioner  Eyre  was  absent  during  the  argument 
of  this  case. 
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topt  or  the  bail.  In  the  case  cited  (5)  there  were  particular 
ctrciimstances :  the  creditor  had  submitted  to  the  commission ; 
the  bail  then  thought  they  had  no  farther  occasion  to  look  to 
the  man ;  and  he  ran  away.  Besides  in  that  case  the  applica- 
tion was  to  the  Court,  in  which  the  action  was  brought ;  as  k 
ought  to  have  been  here.    This  is  quite  irregular. 


17M. 


White, 
Exparidi, 


Lord  Commissioner  Ashhurst. 
I  rather  think,  the  creditor  having  taken  no  step  for  three 
years  and  a  half,  such  a  length  of  acquiescence  ought  to  be 
considered  as  an  election ;  and  ought  to  bind  him.  Bail  are 
fiivoured  in  all  courts ;  and  therefore  it  is  stronger,  when  con- 
sidered as  against  the  bail,  than  as  against  the  principal.  But, 
as  Lord  Commissioner  Wilson  is  of  a  difierent  opinion,  it  will 
be  proper  to  look  into  the  cases. 


Lord  Commissioner  Wilson. 
There  is  this  difference  between  this  case  and  the  case  cited. 
In  the  latter  the  action  was  brought,  and  the  bail  put  in,  before 
the  bankruptcy ;  and  afterwards  the  debt  was  proved ;  and  the 
creditor  acted  under  the  commission.  The  bail  were  then  at 
first  in  a  situation  to  surrender  their  principal :  but  they  never 
thought  of  taking  him  up  and  surrendering  him :  as  the  creditor 
was  proceeding  in  another  way,  they  thought,  they  had  no  oc- 
casion to  look  any  farther  after  him.  Then  the  principal  ran 
away.  Upon  that  the  bail  went  to  the  Common  Pleas^  and 
^  said,  it  was  very  hard  upon  them ;  for,  if  they  had  known,  the 
creditor  would  have  proceeded  in  the  action,  they  would  have 

surrendered 


(5)  Ex  parte  Hapkinson,  ante, 

Vol.  I,  151.     Ex  parte  Callow, 

post.  III,   1*     By   the  statute 

40  Geo.  lit  c.  121.  8.14.  it  is 

eoacted,  that  it  shall  oot  be  law- 

M  for  any  creditor,  who  shall 

hsfe  brought  any  action,  or  in^* 

stitcted  any  suit,  against  a  bank- 

^pt  in  respect  of  any  demand, 

which  might'  have  been  prored 

ssa debt  under  the  cemmission, 

to  prove  for  any  purpose*  wh^U 


ever,  or  to  have  a  claim  entered 
npoD  the  proceedings,  without 
relinquishing  sach  action  or  snit ; 
and  that  the  proving  or  so  claim- 
ing a  debt  under  a  commission 
of  bankrupt  by  any  creditor, 
shall  be  deemed  an  election  by 
such  creditor  to  take  the  benefit 
of  the  commission  with  respect 
to  the  debt  so  proved  or  claimed 
by  him.  This  is  adopted  by  stat. 
6  Geo.  IV.  c.  W.  8.  50. 


[MI] 


.  » 
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im. 


White, 
S»  parte. 


surrendered  the  principal.  The  Court  would  not  allow  the 
Plaintiff  to  proceed  against  the  bail ;  as  he  had  lulled  them  to 
sleep*  But  in  this  case  the  action  was  after  the  bankruptcy; 
and  therefore  the  bail  knew  what  they  had  to  look  to ;  and  there 
is  no  surprise  upon  them;  for  they  knew  the  Plaintiff  meant  to 
proceed  in  the  action ;  and  the  length  of  time  makes  against  the 
bankrupt;  for  he  ought  to  have  procured  his  certificate. 


Lord  Commissioner  Eyre,  now  coming  into  Courts  declared 
himself  of  the  same  opinion  with  Lord  Commissioner  Wilson, 
that  this  case  must  be  determined  upon  the  general  rule^  that  a 
creditor,  refunding  a  dividend,  may  proceed  at  law ;  and  that 
in  the  case  cited  there  was  good  reason  for  not  suffering  him  to 
proceed  against  the  bail,  that  they  should  not  be  surprised. 

The  petition  was  dismissed. 


No  costs  on 
application  to 
pat  party  to 
election. 


As  to  costs  Lord  Commissioner  Eyre  said,  he  never  knew 
an  instance  of  costs  being  given  on  an  appUcation  to  put  a 
party  to  bis  election. 


JONES  r.  TURBERVILLE  (6). 


17M. 
Noo.  20tk. 

ABro.C.C.\\b. 

Payment  of  a  J^EWELLYN   WILLIAMS  by  his  will   charged  aU  his 

legacy  pre-  estate  generally  with  debts  and  legacies.      The  bill  was 

snmea  atlcr      brought  by  the  second  husband  of  a  legatee  after  her  death, 

I',  ^  ^    against  those  in  possession  of  the  estate.     This  bill  was  re- 
years  without     .  ^ 
demand  sisted  on  the  ground  of  presumed  payment,  arising  from  the 

Answer  of  one  l^i^S^  ^^  time,  which  had  elapsed  without  any  demand,  above 

Defendant  not  forty  years,  and  the  representatives,  both  real  and  personal, 

evidence  and  all   the  persons,  who  could   throw  any  light  upon  the 

against  the       question,  being  dead.     The  Plaintiff,  to  rebut  the  presuipp- 

'^■^  tion,  proved,  that  one  legacy  of  ten  guineas  was  not  paid.    He 

ence  of      ^^^  proved  an  application  to  Catherine  Williams,  one  of  the 

Defendants* 
(6)  Lord  Commissioner  Wilson  absent. 

obtain  a  decree  fox  payment  of  a  legacy,  as  they  must  be  preferred  to  legatees* 
Infancy  of  Defendant  no  excuse  for  Plain tifl'^s  delay. 


bond  creditors 
of  testator  not 
adnissiMe  to 
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Defendants,  about  thirteen  years  ago^  upon  which  she  acknoW' 
kdged,  that  she  knew,  the  legacy^ad  not  been  paid;  and 
wondered,  they  did  not  proceed  against  her  husband  for  it ; 
but  doubted  only,  whether  she  or  ,the  other  Defendants  were 
liable  to  pay  the  legacies ;  which  she  and  her  attorney  thought 
a  proper  subject  for  the  opinion  of  counsel.  Catfterine  Wil- 
Uam»  by  her  answer  said,  that,  when  called  upon,  she 
answered,  that  she  would  have  nothing  to  do  with  it ;  and  if 
they  troubled  her,  they  must  take  the  consequences.  The 
relief^  prayed  against  her,  was  given  up  at  the  hearing ;  as  it 
tamed  out,  that  some  leasehold  property,  in  respect  of  which 
A&  was  made  a  party,  and  which  was  considered  as  part  of 
the  testator's  personal  estate,  was  not  so ;  but  was  bound  by 
a  setdement,  so  he  had  not  power  to  charge  it. 
.  The  Plaintiff  also  ofiered  to  read  the  evidence  of  some 
bond-creditors,  that  the  debts  due  to  th^m  were  not  satisfied. 
All  the  other  evidence  was  hearsay.  They  excused  the  length 
of  time  by  alleging  several  infancies  in  those,  who  had  pos- 
senion  of  the  estate. 


1« 


17«. 
Jones 

TURBBlt- 
VILLB. 


Solicitor  General^  Mr.  Mitford,  and  Mr.  Stanley,  for  the 
Defendants,  objected  to  the  evidence  of  the  creditors,  as 
interested  in  the  event  of  the  suit ;  because  their  testimony 
would  go  to  obtain  a  decree,  in  consequence  of  which  they 
would  have  a  right  to  be  paid;  as  the  debts  must  be  paid 
before  legacies. 

Mr.  Mansfield  and  Mr.  Siraiford,  for  the  Plaintiff. 
The  decree  in  this  cause  will  not  put  those  creditors  in  a 
better  situation,  than  they  are  in  now.    They  must  go  before 
the  Master,  and  there  make  out  their  debts,  if  they  can. 


The  Court  was  of  opinion,  the  evidence  could  not  be  re- 
ceived. 


For  the  Plaintiff. 
If  the  bill  is  dismissed,  the  Plaintiff  is  without  remedy :  but 
if  he  is  permitted  to  go  before  the  Master,  he  will  have  the 

opportunity 


Iti'a 
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JONBS 

TURBER* 
V4LLB. 


[  IS] 


opportunity  of  rebutting  thjp  presumption.  Any  thing,  that* 
will  raise  a  doubt  in  the  Court,  is  sufficient  to  induce  them  to 
decree  an  account.  It  is  not  uncommon  for  guardians  on  ap^ 
plication  for  payment  to  desire  the  party  applying  to  wait,  till 
infants  interested  in  the  payment  are  of  age. 

For  the  Defendants. 
After  such  a  number  of  years  has  elapsed,  the  representa-' 
tives,  and  all  parties,  who  know  any  thing  of  it,  dead,  and  the 
papers  probably  destroyed,  it  would  be  the  greatest  injustice 
to  allow  the  legatees  to  come  for  their  legacies,  with  interest 
against  parties,  who  have  always  looked  on  the  estate  as  their 
own.  It  is  not  stated,  why  a  demand  was  not  made  sooner. 
The  evidence,  that  a  demand  was  made,  as  it  was  not  pro- 
ceeded in,  is  a  proof,  that  it  turned  out  to  have  been  satisfied. 
Payment  has  often  been  presumed  upon  length  of  time  alone : 
here  there  is  also  the  want  of  a  demand  on  the  persons,  on 
whom  it  ought  to  have  been  made.  The  rule  is,  that  some 
reason  shall  be  assigned  to  raise  a  presumption,  that  the  party 
had  a  sufficient  ground  for  not  prosecuting  the  claim ;  else  the 
Court  will  presume  it  satisfied.  In  Lewis  v.  Lord  Teynham, 
before  Sir  T/wnms  Setoell,  payment  of  a  legacy  was  presumed 
after  about  thirty  years,  no  demand  being  proved. 


At  law  length 
of  time  raises 
presumption 
against  claims 
the  most  so- 
lemnly   esta- 
blished. 


Lord  Commissioner  Eyre. 
It  is  a  presumption  of  fact  in  legal  proceedings  before  juries, 
that  claims,  the  most  solemnly  established  upon  the  face  of 
them,  will  be  presumed  to  be  satisfied  after  a  certain  length 
of  time.  Courts  of  equity  would  do  very  ill  by  not  adopting 
that  rule.  So  essential .  is  it  to  general  justice,  that  though 
the  presumption  has  ofiten  happened  to  be  against  the  trudi  of 
the  fact,  yet  it  is  better  for  the  ends  of  general  justice,  that 
the  presumption  should  be  made,  and  favoured,  and  not  be 
easily  rebutted,  than  to  let  in  slight  evidence  of  demands  of 
tins  nature ;  from  which  infinite  mischief  and  injustice  nught 
arise.  There  can  now  be  no  account  with  effect  of  the  per-> 
sonal  estate ;  which  is  the  fund  first  liable.  It  is  now  sought 
to  make  this  estate  liable  with  interest,  to  which  it  ought  not 
to  have  been  liable,  in  the  hands  of  a  person,  who  ought  not 
to  have  been  charged,  and  above  forty  years  after  this  demand 

ought 
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ctoght  to  have  been  put  in  a  course  of  payment.    If  I  couUt* 
indulge    conjecture,    I  doubt  about  the  payment  of  these 
legacies.    I  know,  in  Wales  there  is  a  pious  reverence  for  the 
representatives  of  the  family ;  and  that  the  other  relations  are 
unwilling  to  press  them ;  and  will  take  their  demands  upqn 
them  by  a  little  at  a  time.    But  the  interests  of  general  justice 
require,  that  demands  should  not  be  afterwards  enforced  in 
this  way.    The  evidence  is  not  sufficient  to  repel  *  the  pre- 
sumption.     As    to    the    application   to  Catherine  Williams, 
evidence   of   an   application  to  somebody  has  a   degree  of 
weight :    but  what  she   said  could  only  be  evidence   against 
herself  (  7  ).    She   said  nothing,  and  could  say  nothing,  that 
eould  affect  those,  against  whom  the  decree  is  prayed ;  and 
die  had  manifested,  that  her  estate  is  not  liable.     So  it  only 
comes  to  this,  that  thirteen  years  ago  there  was  an  application. 
But  what  happened  during  the  previous  period  ?     As  to  the 
other  witness,  there  is  nothing  in  his  evidence,   that  can  be 
considered  as  evidence  :   for  it  is  all  hearsay  from  Mrs.  Jones 
and    persons   of  the  family  against  these  parties.    We  are 
?eminded,  that  he  said  as  to  one  legacy,  that  it  was  not  paid. 
With  regard  to  the  other  legacies  or  bond  debts  not  being 
paid  I  should  have  hesitated  in  considering  that  as  evidence, 
that  this  was  not  paid.    That  one  has  forbom  is  no  proof, 
that  another  has  forbom.     Therefore  I  doubt  of  the  relevancy 
of  that   evidence.    It   is   a  case,  in  which  the  presiunption 
remains  not  rebutted  ;   and  the  Court  is  glad  to  discourage 
suits  under  such  circumstances  as  this,   commenced  by  the 
second  husband  of  this  lady  afler  her  death,  and  after  the 
death  of  all  people,  who  could  give  any  account  of  the  affair. 
I  am  of  opinion  therefore,  that  the  bill  ought  to  be  dismissed, 
and  with  costs  as  against  Catherine  Williams.      I  am  even 
inclined    to   dismiss    it   with    costs  generally :    but   perhaps 
there  may  be  room  to  pause  upon  that ;  therefore  I  will  say 
nothing  upon  it,  till  I  hear  the  opinion  of  Lord  Commis- 
floner  Ashhurst. 


VWL. 


Jones 

V. 

TURBBIH 

VILLB. 


[•14] 


Lord  CommtMiofitfr  AsHHUKST. 
I  entirdy  concur  in  thinking,  that  the  Court  ought  not  to 
entertun  this  -suit ;  which  is  brought  above  forty  years  after 

the 
(7)  See  1  P.  Will.  300. 
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Jones 

V. 
TORBBR- 
TIIXE. 


[•15] 


the  right  accmed.  All  statutes  of  Umitation  and  presumptions 
analogous  to  them  are  beneficial  to  the  subject  If  a  man  is 
liable  after  such  a  length  of  time,  he  is  liable  for  interest  also ; 
and  that  trebles  the  amount  of  the  original  demand.  The 
length  of  time  in  this  case  is  sufficient  prhnd  /ade  to  produce 
the  presumption.  The  only  question  is,  whether  any 
thing  appears  to  oust  it ;  and  there  is  no  reason  for  that. 
Iirsty  it  is  said,  there  were  many  infancies  on  the  side 
of  those  in  possession.  If  there  was  infancy  on  the  part 
of  the  Plaintiffy  that  is  an  answer :  but  he  might  have 
preferred  a  bill  against  the  infant ;  therefcnre  that  is  no 
reason.  As  to  the  evidence  of  the  application  to  Catherine, 
as  she  turns  out  not  to  have  been  interested,  she  could 
^  not  bind  those,  who  have  an  interest.  Then  there  is  no  evi- 
dence at  all  to  oust  the  presumption.  The  bill  ought  to  be 
dismissed  as  against  Catherine  with  costs.  As  to  the  other 
persons,  I  cannot  say,  I  am  inclined  to  give  costs  to  them. 
The  original  demand  is  plain ;  there  is  no  positive  evidence, 
that  it  was  .paid;  and  though  the  presumption  is  that  way,  yet 
there  b  such  a  forundation  for  the  bill,  as  to  make  it  not  a 
case  for  costs. 


The  bill  was  dismissed  with  costs  to  Catherine  Williams 

only  (8). 


^)  Post,  Hercy  r,  Dinwoodtf, 
87.  Pickering  v.  Lord  Siamford, 
272,  581.  Pearmn  v.  Belckier, 
Vol.  IV,  827.  Fletcher  ? .  7W- 
/ef,  Wynn  v.  Williams,  V,  3, 130. 
Harmood  v.  Oglander,  VI,  199 ; 
and  as  to  the  limttation  of  ac- 
cooDts  see  the  references  in  the 
notes,  215,  and  V,  439.  Siack- 
hatue  V.  Barusion,  X,  453.  Hit- 
hvy  V.  WaUer.  XII,  239.  Barron 
V.  Martin^  XIX,  327«  Ccop, 
189.  Moore  v.  Blake,  1  Bolt  8p 
Beat.  82.  Chabner  v.  Bradley, 
Wilton  V.  Allen,  1  Jac.  Sf  Walk. 
61,811.    CntiopkertY.  Sparke, 


2  Jac.  ^  Walk.  223.  Peake,  25. 
Cooke  V.  Soltau,  2  Sim.  Sf 
Sin.  154.  Emery  v.  Grocock, 
8  Mad.  54.  Gregory  v.  Gregory , 
Coop.  201.  Fenwicke  v.  Reed, 
1  Mer.  114.  where  laches  has 
not  the  character  of  fraud,  but 
consists  merely  In  delaying  for 
a  considerable  time  the  asser- 
tion of  a  claim,  the  principle,  on 
which  the  Court  refuses  its  aid, 
seems  to  be  the  danger  and  in- 
JQstice,  which  may  be  the  effect; 
rather  than  the  presumption  of 
a  fact ;  as,  in  this  case,  of  pay- 
ment of  the  legacy,  or  of  a  grant, 

or 
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or  rec6nYej&Dce,  Ac.  on  the 
■ere  lapse  of  time,  or  length  of 
possession.  See  post,  94,  Lord 
Cmdem^s  obserrations  in  Smith 
?.  C%,  Amb.  645.  3  Bro.  C.  C. 
630:  Lord  Ekkm%  post,  VIII, 
129,  in  Bmrmood  r.  Oglander,  the 
instance  pnt,  of  Powell  v.  MIU 
hnke,  in  the  note,  p.  190:  Lord 
EmkiMe%  as  to  presomption  in 


Coarts  of  Law,  XII,  252, 265, 6, 
374,  7  :  Lord  Rede§dale\  1  Sch. 
^  lef.  4d0,&c.  Bondv.Hopkim, 
2Sck.  Sf  lef.  030,  &c.  Hovenden  v. 
Lord  Annesley,  Lord  Manners^ 
1  Bo//  ^  Beol.  165.  Medlicott 
r.  (yDonell:  and  Sir  Thomas 
Plumer\  2  Jac.  Sf  Walk.  138, 
&c.  Marquis  Ckohnondeley  v. 
JCorcf  Clinton. 


1792. 


JONBS 
9. 
TURBER- 
VILLE. 


MORGAN  r.  MATHER.  1792. 

Nov.  2  Iff. 
¥N  this  cause  an  award  was  made  under  a  general  order  of    Award  npon 

reference  of  all  matters  in  dispute,  and  no  exceptions  to  a  general  refer- 

be  taken.     Upon  cross  motions  to  confirm  and  set  aside  the  e^ce  cannot  be 

avard  seyeral  objections  were  made  to  it  by  the  Pliuntiff,  some  *"'P«*<5hed  for 

of  which  were  given  up,  as  relating  to  mere  matter  of  fact ;  f  ""IJ®"®®^* 

upon  which,  therefore,  no  fraud  being  imputed,  the  decision  of  i   .  . .    -  ^ 

the  arbitrators  was  final :  but  four  were  relied  on.    First,  it  (^^  corraption, 

was  objected,  that  the  arbitrators  had  allowed  the  Defendant  misbebavionr, 

compound  interest  upon  the  settlement  of  an  account  current  excess  of 

of  several  years  without  annual  rests.     The  second  objection  power,   and 

arose  on  this  transaction ;  the  PlaintiflT  drew  several  bills  of  ™"t«'^e  «<*««*- 

ezchanire  to  the  amount  of  11,000/.  in  favour  o{ M* Crockett  ..^    / 

^  Ditrators:    m 

and  Cb.  upon  the  Defendant;  and  sent  them  to  the  Defendant ;  ^^  three  first 
who  accepted  them ;  and  the  objection  was,  that  the  arbitra-  cases    there 
tors  had  allowed  the  Defendant  to  set  off  the  value  of  them,  must  be  satis- 
as  having  been  paid  on  account  of  the  Plaintiff  to  M^  Crockett  factory  evi- 
aad  Co.,  without  having  delivered  them  up,  or  any  discharge  ^©nce  against 

or  indemnity  given  in  respect  of  them  to  the  Plaintiff;  who  •°®™»  "P'  "® 

^.1  Court  favours 
contuiued  , 

awards. 

Award  contrary  to  law  nay  be  impeached ;  for  that  is  excess  of  power. 

Award  not  to  be  impeached  for  allowing  compound  interest ;  for  it  rosy 
be  allowed  in  case  of  a  ooi|tract  for  it  either  express  or  be  inferred  from 
the  nature  of  the  dealings  between  the  parties;  as  if  it  is  according  to  the 
course  of  their  trade ;  therefore  it  is  a  conclusion  of  fact,  on  which  the 
jndgment  of  the  arbitrators  is  final :  but  this  doctrine  as  to  interest  has  no 
rsbtion  to  mdrtgages. 

V(*.a  B 
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17M.  I4>rd  Commissioner  Ashhurst. 

..^"^^^^  The  practice  of  submission  to  arbitration  is  very  beneficul 

I,,  to  the  parties;   and  therefore   the  Court   ought  not  to  b^ 

Mather*      severe  upon  arbitrators,  but  ought  to  make  every  intendment 

to  substantiate  the  award.  As  to  the  facts  the  arbitrators  are 
judges  chosen  by  the  parties  themselves;  and  whether  we 
should  have  drawn  the  same  conclusion  is  not  the  questkm* 
All  the  objections,  except  that  as  to  the  compound  interest^ 
fell  within  that  description.  As  to  the  bills,  it  appears,  the 
last  was  drawn  above  twelve  years  ago.  It  is  objected,  that 
the  bills  themselves  are  not  forthcoming,  nor  any  receipt  in 
respect  of  them.  If  the  *  arbitrators  have  drawn  their  con- 
clusion, after  such  a  length  of  time,  the  Plaintiff  not  having 
been  called  upon,  it  is  a  fair  conclusion,  that  they  have  been 
properly  adjusted.  If  these  bills  in  the  hands  of  the  Defend- 
ant were  set  off,  it  is  in  nature  of  payment.  Had  any  of  them 
been  dishonoured,  the  Plaintiff  would  have  known  it ;  for  he 
would  have  been  called  upon.  But  he  does  not  affect  to  say, 
he  has  been  called  upon ;  therefore  it  is  a  fair  conclusion,  that 
has  been  drawn,  that  they  were  all  satisfied ;  and  of  conne 
the  Defendant  has  a  right  to  place  them  to  his  debit,  as  money 
paid  on  his  account.  As  to  the  policies  I  agree,  if  any  one 
wiihoQt  a  po-  instance  was  pointed  out,  and  it  was  proved,  that  he  had 
licy  18  illegal,    nm^e    himself  the  under-writer,  and    had  not  eflfected  any 

policy,  the  Court  ought  to  lay  their  hand  upon  it  on  account 
of  the  evasion  of  the  stamp  duty :  but  we  must  have  positive 
proof.  As  to  the  adjustment  of  the  loss,  the  arbitrators  do 
not  seem  to  have  taken  into  their  consideration,  at  what  time 
the  particular  sums  paid  upon  that  loss  were  paid:  but  they 
have  established  a  general  rule ;  and  supposed  that  all  pre- 
miums and  losses  were  adjusted  at  the  end  of  nine  months ; 
and  if  so,  we  cannot  impeach  the  award  upon  that.  *  As  to 
the  compound  interest,  it  is  a  matter  of  great  consequence  to 
the  pubUc  commerce  of  the  kingdom.  We  ought  to  look  into 
the  cases;  and  it  is  proper  to  make  the  reference  to  Ae 
arbitrators,  which  has  been  proposed. 


Insarance 


Lord  Commissioner  Wilson. 
I  have  only  to  declare  my  concurrence*    It  would  be  « 
melancholy  thing,  if,  because  we  differed  from  the  arbitral 
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ton  in  points  of  fact,  we  should  set  aside  awards.  The  only 
giomids  for  that  are,  first,  that  the  arbitrators  have  awarded 
what  was  out  of  their  power;  secondly,  corruption,  or  that 
Aey  have  proceeded  contrary  to  the  principles  of  natural 
jostice,  though  there  is  no  corruption,  as  if  without  reason 
they  wiD  not  hear  a  witness;  thirdly,  that  they  have  proceeded 
upon  nere  mistake,  which  they  themselves  admit.  I  am  of 
opinion,  that  when  any  thing  is  submitted  to  arbitration,  the 
arbitrators  cannot  award  contrary  to  law;  as  that  is  beyond 
their  power;  for  the  parties  intend  to  submit  to  them 
ody  the  kgal  consequences  of  their  transactions  and  engage- 
ments (9).  Those  are  all  the  grounds  for  setting  aside 
awards.  But  in  this  case  they  have  acted  right.  In  a  bill 
filed  by  M*  Crockett  against  Mather  it  is  stated,  that  they 
wm  partners:  then,  when  the  bills  were  delivered  ^to  Mc^ 
tier,  that  was  a  delivery  to  M*  Crockett.  As  to  the  ques« 
tioQ  of  policies  of  insurance,  I  understood,  that  if  it  was  in 
ferm  signed  on  paper  unstamped,  the  party  on  paying  the  pe- 
nalty might  get  it  stamped,  and  give  it  in  evidence.  I  re- 
member a  case,  in  which  a  man  had  an  insurance  upon  a  ship 
for  a  month,  which  before  the  end  of  the  month  was  renewed 
for  another  month  by  indofsement,  and  so  on  by  four 
tnecesaive  indorsements :  the  question  was,  whether  the  ship 
was  lost  on  the  last  day  of  the  policy  or  the  day  after :  all 
these  indorsements  were  without  stamps  :  at  first  they  were 
read  as  new  insurances  :  it  was  tried,  I  think,  four  times ;  and 
die  undc^-writers  always  had  a  verdict.  At  last,  I  suppose 
Ainking  the  conduct  of  this  man  rather  vexatious,  they  took 
the  objection,  that  these  indorsements  were  made  without 
ftnope ;  and  then  the  Plaintiff*  got  them  stamped.     If  that  is 

so, 

the  Court  will  set  that  right: 
bat  if  they  moan  to  have  the 
judgment  of  the  arbitrator  upon 
matter  of  law  instead  of  that  of 
the  Court,  he  may  take  all  mo- 
ral considerations  into  his  judg- 
ment; and  the  award  cannot  be 
impeached  as  not  bemg  agree- 
able to  law. 


1792. 


(9)  See  the  distioetion  taken 
reference  to  Ckiuff  v. 
Ckmff,  post.  Vol.  VI,  2B2,  and 
Ida  T.  Eisiob,  d  EoBt,  19;  in 
Ymmg  v.  Walter,  post,  IX,  364 ; 
Ikit,  where  under  a  general  re- 
ference the  parties  mean,  that 
tke  arbitrator  shall  decide  ac- 
eording  to  law,  and  he,  meaning 
«o  to  decide,  mistakes  the  law, 


MORGAW 
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80,  It  might  be  a  queadon,  whether  these  arbitrators,  who 
may  take  the  oath  of  the  party,  might  not  be  satisfied  by 
other  evidence  than  the  stamped  paper,  that  there  were  in- 
surances. However  in  this  instance  there  is  a  great  deal  of 
evidence,  that  in  general,  if  not  in  every  instancci  policies 
were  actually  effected ;  therefore  it  is  too  much  to  say,  the 
arbitrators  have  done  wrong,  in  deciding  upon  it.  As  to  the 
sum  of  9000/.  it  is  evident,  it  would  not  be  all  received  at 
once,  but  by  degrees ;  therefore,  there  was  a  difficulty  about 
that;  and  the  arb'.trators  said,  that,  as  they  aDowed  nine 
months  credit  to  the  Plaintiff  in  one  case,  they  would  allow  the 
same  time  to  the  Defendant  in  the  other. 


A  few  days  afterwards  the  Counsel  for  the  Plaintiff  asked 
the  Court  whether  they  meant,  when  they  gave  their  opinion 
in  this  case,  to  make  any  order  of  reference  to  the  arl»- 
trators  upon  the  subject  of  the  compound  interest,  and  of 
what  nature. 

Lord  Commissioner  Eyre  said,  the  Court  would  not  make 
any  order  without  consent:  but  that  they  wished  to  know  for 
their  own  satisfaction,  whether  annual  accounts  had  been 
transmitted  to  the  Plaintiff;  and  whether  the  books  of  the 
Defendant  were  balanced  every  year  in  his  hand-writing. 

[  ^  ]  The  Counsel  for  the  Plaintiff  declining  to  consent,  no  order 

was  made :  but  in  consequence  of  what  had  fallen  from  the 
Court  on  the  question  of  compound  interest  the  arbitratcnrs 
made  a  certificate,  in  which  instead  of  giving  a  short  answer 
to  the  question,  whether  annual  accounts  had  been  transmitted 
to  the  Iflaintiff;  and  whether  the  books  of  the  Defendant  had 
been  balanced  by  him  annually,  they  went  into  a  long  history 
of  their  conduct;  on  which  account  the  Court  would  fiot  read 
the  certificate. 


On  the  8th  of  December  Mr.  Mangfieldf  for  the  Defendant, 
prayed  the  final  opinion  of  the  Court,  upon  the  questioq  of 
compound  interest. 
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iMtd  GmMNiffMMifr  Eyre. 

I  am  ready  to  give  my  opinion  now  without  an  answer  from 
tiie  arbitrators  upon  the  question,  which  I  wished  to  have 
referred  to  them.    When  this  came  on  before,  I  did  not  know, 
upon  what  ground  the  case  of  Hankey'%  house  ( 10)  before  Lord 
Thmrlom  proceeded:  but  having  read  the  Chancellor's  opinion 
in  that  case  and  considered  the  subject  more,  I  think  now, 
we  have  nothing  to  do  with  that  inquiry.   There  Lord  Thurlow 
said,  that  compound  interest  was  never  to  be  allowed  but 
qion  the  ground  of  the  contract  (11)  between  the  parties  to 
aUow  ity  either  an  express  contract,  or  to  be  inferred  from  the 
nature  of  their  dealings ;  as  if  it  was  the  course  of  the  trade, 
in  which  they  were  engaged,  that  compound  interest  should 
be  allowed ;  and  thence  to  be  inferred,  that  it  was  their  inten- 
tion to  allow  it.    Therefore  my  apprehension  is,  that  the 
•ibitrators  hare  examined  the  nature  of  the  dealings  between 
the  parties,  and  have  decided  this  as  a  question  of  fact,  that 
it  ought  to  be  allowed;  and  I  am  satisfied,  the  judgment  of 
the  arbitrators  ought  to  conclude.     In  Hankey'%  case  Lord 
Tkmrhno  appears  to  have  drawn  the  inference  of  fact  from  the 
accounts  being  annually  settled :  but  in  thb  case  the  moment 
diis  is  established  as  a  question  of  &ct  and  contract,  this 
Court  has  nothing  to  do  with  it;  but  it  is  to  be  determined 
1^  the  arbitrators,  whose  decisions  we  cannot  review  in  mat- 
ters of  fact.    My  difficulty  was,  whether  any  rule  of  law  stood 
in  the  way.     Lord  Tkwhw  very  sensibly  puts  it,  not  upon 
that,  but  upon  mere  matter  of  fact,  whether  it  was  part  of 
the  original  contract,  or  no.     It  must  be  made  out  to  be  so 
either  {torn  a  specific  contract,  or  inferred  from  the  usage  of 
^  the  trade,  &c.    I  have  no  doubt,  there  may  be  a  previous 

contract  for  compound  interest  (IS).     The  Lord  Chancellor 

exercised 


1792. 


(10)  3  Bro.  C  C.  504 :  no  qnes- 
tioB  upon  eompoand  interest 
appears  in  that  report. 

(11)  Not  an  antecedont  con- 
tract: Post,  Ex  parte  Bevan, 
VoL  IX,  223.  See  the  note, 
aote.  Vol.  I,  09. 

(12)  A  doubt  of  this  nature, 
lad  ako  whether  Lord  Thurlow 


entertained  the  opinion  here  at- 
tributed to  him,  was  intimated 
at  the  bar.  This  opinion  of  the 
Lord  Commissioner  is  o?er^ 
raled :  Post,  Vol.  IX,  223.  See 
the  note,  ante.  Vol.  I,  99;  and 
Ex  parte  Aynncorth,  post,  IV, 
078. 
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exercised  his  judgment  upon  the  fact,  as  it  appeared.  He 
drew  the  conclusion  of  fiu;t.  That  being  so,  I  say,  that  in 
this  case  it  was  within  the  province  of  the  arbitrators  to  draw 
the  conclusion  of  fiict ;  therefore  we  cannot  inquire*about  it. 
The  Court  does  not  take  upon  itself  to  inquire,  whether  the 
arbitrators  have  judged  ri^^t  or  wrong  upon  (acts.  If  it  was 
a  condusion  of  law,  we  would  inquire. 


Lord  Comnuuianer  Ashhurst. 
I  am  also  of  opinion,  that  this  is  a  question  for  the  deci- 
sion of  the  arbitrators.     Compound  interest  may  be  allowed, 
where  there  is  a  contract  for  it,  or  where  it  is  the  usage 
of  the  trade. 

Lard  Commttiomer  Wilson. 
'  When  this  cause  came  on  before,  I  was  of  opinion,  that  this 
was  a  question  for  the  judgment  of  the  arbitrators ;  that,  as 
compound  interest  was  not  an  unlawful  thing  in  itself,  it  was 
a  question  of  fact,  whether  in  that  particular  trade,  or  in  any 
trade,  it  was  to  take  place,  or  no* 


Lord  Commissioner  Eyre  desired  it  to  be  observed,  that 
the  Court  was  not  to  be  understood  to  have  laid  down  any 
thing  upon  this  subject  of  interest,  that  has  relation  to 
mortgages. 


1793. 


[  22] 


The  Attorney  General  {13)  made  a  motion  to  set  aside  the 
award  in  nature  of  a  rehearing  from  the  decision  of  the 
Lords  Commissioners  upon  the  same  objections. 

For  the  motion  it  was  insisted,  that,  if  it  could  be  shewn, 
that  the  arbitrators  were  grossly  mistaken  in  point  of  fact, 
though  it  should  not  be  raised  as  high  as  fraud,  it  would  be 
sufficient  to  set  aside  the  award. 

The  Counsel  in  support  of  the  award  were  stopped  by  the 
Court. 


(Ld)  Sir  John  SoftL 
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Lard  Chancellor  ( 14).  1702. 

I  have  no  authority  to  review  the  proceedings  of  the  arbitra- 
tors. An  the  matters  before  them  were  within  the  compass  of 
the  submission.  All  the  argument  b  upon  error  and  mistake : 
bat  you  have  not  stated  corruption,  misbehaviour,  or  excess  of 
power,  iriiich  are  the  only  three  grounds  I  know  for  setting 
aride  awards.  I  cannot  know  the  ground,  upon  which  the 
arbitrstors  have  proceeded.  No  part  of  their  conduct  is  im- 
peached. I  must  first  presume,  they  vrent  upon  a  particular 
groondy  without  any  thing  appearing  upon  the  award  to  shew, 
on  what  ground  they  went,  and  then  upon  that  determine,  that 
they  have  acted  contrary  to  law.  Suppose  it  evidently  appears 
from  the  accounts  annexed,  that  the  arbitrators  by  mistake  of 
calculation  have  awarded  a  sum  different  firom  the  result  of  the 
figures ;  I  cannot  deal  with  that  upon  motion,  if  no  corruption 
it  charged.  It  would  be  another  question,  what  the  Court  Parties  may,, 
would  do  as  to  enforcing  an  award  by  attachment  in  a  case  of  ^  ^^S  please^ 
evident  mistake.  If  parties  litigating  consent  to  take  arbitra-  ^^^  arbitra- 
tors inatead  of  a  master,  they  may :  but  if  they  agree  to  refer 
the  whole  matter  to  judges  of  their  own  choice,  I  cannot  cor^ 
lect  the  error  of  their  judgment:  but  one  of  those  three 
grounds  must  be  made  out.  As  to  the  biUs,  the  arbitrators 
understood,  that,  when  the  baknce  was  paid,  the  bills  would 
he  delivered  up :  that  was  the  reason,  they  gave  no  indemnity. 
There  is  no  ground  for  the  motion  (15), 


a  masfer. 


(14)  JjotA  Lomghboraugk. 

(15)  See  the  next  case ;  Prtce 
T.  WUHams,  ante.  Vol.  I,  365. 
Z  Bro.  C.  a  163.  Kntw  v.  Skm^ 
wumdM,  ante,  YoL  I,  369 ;  post. 
Lord  Lmudaie  v.  liiiUdale^  461, 
ind  the  note,  in  p.  453.    Emery 


V.  Warn,  V,  846.  Walker  v. 
Frabiiker^  Ching  v.  Cking^  VI, 
70,  282.  Fetkeritone  v.  Cooper^ 
Yotmg  V.  Walter,  IX,  67,  364. 
Anderpm  v.  Darey,  XVI II,  447. 
Goodman,  v.  Sayert,  2  Jac.  4r 
Walk.  249. 
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1702.  DICK  V.  MILLIGAN. 

^^'  ^'*-  MILLIGAN  V.  DICK. 

AccoanU  re-  HPHESE  suits  arose  from  several  partnership  dealings  and 
ferred  to  the  transactions  between  these  parties  and  others.    An  order 

Master:  after-  i,y  consent  was  made,  referring  it  to  the  Master  to  take  the 
wa  s  an  o  er  m^^ounts.  Afterwards  an  arbitration  took  place ;  and  by  the 
was  made  to  ^^^  ^'  reference  the  arbitrators  were  to  take  an  account  of 
arbitrators  to  ^  dealings  and  transactions  in  like  manner,  as  if  the  same  were 
take  an  ac-  referred  to  the  M^ter;  and  it  was  ordered,  that  the  parties 
eoant  of  all  should  be  concluded  and  bound  by  the  award,  and  should 
dealings  and  observe  the  same ;  and  farther  directions  were  reserved, 
transactions  m  ^phe  arbitrators  awarded  a  general  balance  due  to  MUUgan; 
e  manner,  ^^^  ^ ^  ^^^  ^^  £^^^  ^j^^  particular  items.  No  ^corruption  or 
as  if  the  same      .         .  ,11.  ,       ^.  * 

were  referred  ""^^'^"^^t  was  imputed  to  the  arbitrators  2  but  Dtck  was  very 

lb  the  Master*  ^^'^^  dissatisfied  with  the  award;  and  after  a  great  deal  of 
and  that  the  discussion  he  obtained  leave  to  file  exceptions  ( 16). 
I^aitles  should  The  first  exception  was,  that  the  arbitrators  had  not  set 
be  concluded  forth  a  schedule,  containing  the  items  of  the  account  with  the 
and  bound  by  allowance  and  disallowances  and  the  balance  of  each  account. 
,^  ^^  '^  In  suppcMTt  of  the  exception  it  was  urged,  that  this  reference 
it*  and  farth  ^^^^^^  ^™  ^  general  reference  of  aD  matters  in  dispute  be- 
directions  tween  the  parties ;  that  the  arbitrators  in  this  case  were  only 

were  reserved :  ^  make  an  inquiry  in  the  character  of  the  Master,  in  order  to 
this  reference  prepare  the  way  for  the  decision  of  the  Court;  that  by  the  terms 
is  not  in  nature  of  the  order  of  reference  they  were  to  take  the  accounts  in  the 
of  a  reference  g^me  manner  as  the  Master;  and  that  therefore  they  were  under 
to  the  Master ;  ^i^^  control  of  the  Court.  Upon  this  principle  the  argument 
therefore  the  ,  ...1.  .^.i 

^.^.^  «.^        ^®nt  very  much  mto  the  ments  of  the  case, 
parues  are  "^ 

bound  by  a 

general  award  Lard  Commissioner  Eyre. 

of  a  balance        There  is  great  difficulty  in  sustaining  any  exception,  bringing 

due  without      at  all  into  the  consideration  of  the  Court  any  thing  relating  to 

parUculars  nj^tter 

stated,  the  de-  ^^^^  jy^  ^  Qarinde,  2  Cox,  368.    3  Swanti.  92. 

cision  being 

final  because  upon  matter  of  fact,  and  no  corruption  or  misconduct  im- 
puted ;  and  the  Court  will  not  require  particulars  merely  as  a  ground  for 
costs. 

Parties  may,  if  tliey  choose,  take  arbitrators  instead  of  the  Master; 
aud  then  thoy  must  proceed  as  the  Master,  and  make  the  same  report. 
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matter  of  fact.    Being  referred  to  the  judgment  of  arbitrators,         1702. 

it  is  referred  to  final  judgment,  where  there  is  no  imputation         ^f^^ 

upon  the  conduct  of  the  arbitrators.    The  matter  of  exception,  i,. 

which  is  open  upon  the  award,  is,  whether  any  thing  illegal,     Milligan. 

appearing  upon  the  &ce  of  it,  has  been  done  by  them,  and     ^^^^^^V 

whether  the  terms  of  the  submission  have  been  pursued ;  and         Dick. 

this  whole  question  in  my  apprehension  turns  upon  the  single    Matter  of  ex* 

point,  insisted  on  for  Dick,  that  this  is  a  reference  to  the  ception  td  an 

arbitrators  of  the  same  nature,  and  to  be  conducted  in  the  same  •^■"*  "^^  ^ 

manner,  as  if  it  was  before  the  Master.    It  is  true,  there  are     .   ^ 

-   what  arises 

some  words  in  the  beginning  of  the  order  of  reference  affording  ^p^^  ^^  f^^^ 
a  colour  for  insisting,  that  there  is  to  be  the  same  kind  of  in-  of  it,  compared 
quiry :  but  those  words  truly  interpreted  do  not  import  that,  with  the  pro- 
The  arbitrators  are  directed  to  take  an  account  of  all  dealings  ceediogs  in  the 
and  transactions  in  the  same  manner,  as  if  it  was  referred  to  the  ^^^^uoy  ^d  ean- 
Master.    There  are  two  ways  of  understanding  that ;  either  as  ^^]J^  k***^ 
meaning  that  sort  of  account  and  that  sort  of  inquiry,  which  j    i^. 
was  before  directed  to  go  to  the  Master,  or  that  those  accounts  ^j|„  dekon 
and  that  inquiry,  before  directed  to  go  to  the  Master,  should  charging  mis- 
go  to  the  arbitrators,  to  be  inquired  into  in  the  same  manner,  condact,  &o« 
as  they  were  to  be  inquired  into  before  the  Master.     It  is  im-  mast  come 
possible  upon  considering  the  nature  of  the  subject,  that  the  ^P^^   motion 
inquiry  was  to  be  made  in  the  same  manner  as  before  a  Master.    ^  !^  /   asi  e  ; 
There  never  was  an  instance  of  conducting  them  in  the  same      ^  . 
manner.    There  is  this  great  difference  between  them;   an  n^i  inquiry, 
arbitrator  is  constituted  judge  of  the  facts  without  appeal ;  tlie 
Master  is  only  to  prepare  for  the  Court ;  who  is  really  the 
judge ;  and  the  Master  only  the  minister ;  whereas  in  the  other 
case  the  arbitrator  is  the  judge,  and  not  the  Court ;  the  Court 
has  devested  itself  of  all  judgment.    This  is  the  case  of  all 
arbitrations  in  Courts  of  law ;  and  there  is  no  distinction  as  to     By  reference 
that  point  between  arbitrations  in  Courts  of  equity  and  of  law.  ^  arbitration 
In  this  reference  the  clause  directing  the  award  to  be  final  puts  ^7*      ,  ^^ 
it  out  of  doubt.    There  is  no  sense  in  those  words,  if  they  were  p    Jt   d       im 
to  proceed  as  before  the  Master ;  where  nothing  is  final ;  but  (^^jf  Qf  gi| 
every  part  may  be  brought  before  the  Court.     Therefore  this  jadgmentnpon 
was  intended  to  be  an  arbitration  with  regard  to  the  subject-  the  facts, 
matter  as  in  all  other  references  to  arbitrators,  whose  judgment 
is  t^  be  final.    Then  the  single  question  is,  whether  it  is  abso- 
lutely necessary  to  the  justice  of  the  case,  that  these  arbitrators 

should 


n 
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should  set  forth  a  schedule,  containing  the  items,  with  the 
aUowances  and  disallowances,  and  the  balance  of  each  accoimt, 
which  constitute  the  balance  upon  one  side  or  the  other.  It  is 
not  necessary  to  the  justice  of  the  case,  that  a  schedule  of  the 
particulars  should  be  set  forth.  The  result  of  *  the  inquiry, 
which  is  into  matters  of  fact,  is  what  one  party  to  the  suit  is 
indebted  to  the  other.  If  all  these  items,  allowances,  and 
balances,  were  stated,  it  would  come  to  nothing  with  regard  to 
any  thing  the  Court  could  do ;  for,  if  the  judgment  of  the 
arbitrators  is  conclusive,  aD  that  rests  with  them ;  and  there  is 
nothing  to  be  done  by  the  Court.  What  is  the  practice  with 
respect  to  awards  everywhere  else?  The  arbitrators  say,  they 
have  heard  the  parties ;  have  examined  the  accounts,  if  there 
are  any ;  and  award  such  a  sum  of  money ;  and  order  payment. 
Why  ought  we  to  distinguish  the  cases  in  this  Court  ?  It  is 
said,  because  the  Court  has  something  to  do  upon  farther 
direction.  That  is  an  appearance  of  argument,  that  it  is  proper 
to  have  a  more  particular  award  here  than  in  Courts  of  Law, 
where  awards  are  to  be  finaL  I  agree,  there  is  a  distinction 
between  awards  taking  in  the  suit  as  well  as  all  matters  in  it, 
and  those,  which  take  in  only  the  subject  of  the  suit,  not  the 
suit  itself:  but,  if  parties  have  submitted  to  an  award  to  deter- 
mine, on  which  side  a  balance  lies,  that  is  to  be  ascertained  by 
examination  of  the  accounts;  and  if  the  arbitrators  do  not 
state  such  particulars  in  the  award,  as  enable  the  Court  to  see, 
who  is  in  the  right,  and  who  is  wrong,  as  to  the  costs  the 
Court  must  act,  as  they  do  in  aD  cases,  where  they  do  not  see 
distinctly,  who  is  right,  and  who  is  wrong.  Costs  are  conse- 
quential upon  the  merits,  and  will  depend  upon  the  conduct  of 
the  parties  in  placing  the  case  before  the  Court.  Here  they 
have  shut  out  an  inquiry  into  many  transacti(ms,  which  might 
have  been  ingredients  in  the  question  of  costs.  So  in  every 
case,  if  parties  bring  forward  essential  circumstances  as  to  costs, 
the  Court  acts  upon  them ;  if  not,  they  act  upon  the  general 
view  of  the  case.  It  would  be  very  mischievous,  if  the  Court 
should  lay  down  a  rule,  that  in  complicated  cases  of  references 
to  arbitration  the  arbitrators  ought  to  lay  all  the  minute  parti* 
cubrs  before  the  Court,  in  order  to  make  a  ground  for  costs. 
It  is  much  better  to  leave  it,  as  it  is.  The  summary  justice, 
they  ailminister,  b  the  best;  and,  if  the  Court  do  not  upon  the 

result 


CASES  IN  CHANCERY.  Sft 

lesidt  of  their  inquiry  see  a  ground  for  costs,  there  is  no  great         17M, 
harm  in  it.    There  would  be  more  in  adopting  the  other  rule.  T^^ 

Therefore  I  am  of  opinion  the  exception  must  be  disallowed.  t;. 

MlLLlGAN.; 

lA)rd  Commusianer  Ashhurst.  ^    ^ 

I  concur  entirely;  and  I  should  with  great  reluctance  have  Dick. 
jmned  in  the  opinion,  that  it  was  competent  to  us  to  enter  into  L  ^  J  ^ 
the  merits  of  the  award  upon  exceptions,  but  that  I  understood, 
the  other  Lords  Commissioners  did  not  mean  by  that  determi- 
nation to  hold/ that  an  award  under  circumstances  such  as  this 
was  to  be  considered  in  no  other  light  than  as  a  report  This 
award  is  made  by  merchants,  who  by  the  coufbe  of  their  pro- 
fession are  more  competent  to  judge  rightly  upon  this  subject 
dian  either  the  Master  or  the  Court.  By  considering  such  an 
award  merely  in  the  light  of  a  report  we  do  not  get  on  in  the 
cause ;  therefore  if  it  is  to  be  so  considered,  it  is  nugatory  to 
make  a  reference.  The  whole  difficulty  arises  from  the  words 
of  the  order.  The  form  of  the  reference  is  common :  but  the 
ambiguity  arises  upon  the  direction  to  the  arbitrators  to  take 
it  into  their  consideration  in  like  manner,  as  if  the  same  was 
referred  to  the  Master :  but,  when  that  is  compared  with  what 
follows,  the  ambiguity  vanishes;  for  both  parties  are  to  be 
concluded  and  bound  by  the  award,  and  to  observe  it ;  there* 
fore  it  could  not  be  intended  to  put  the  award  directly  upon 
the  same  footing  as  a  report.  It  is  a  ruk,  that  arbitrator*  are 
constituted  by  the  parties  judges  of  all  facts.  The  subject  in 
this  case,  being  an  account,  is  matter  of  fiict  If  the  arbitrators 
had  no  right  to  exercise  their  discretion,  why  not  let  it  go 
before  the  Master?  Therefore  the  parties  meant  to  be  bound 
by  the  judgment  of  the  arbitrators.  It  was  not  necessary,  that 
they  should  state  aD  the  items  of  the  account.  If  they  con- 
sidered them  sufficiently  to  determine  the  result,  all  was  done; 
that  was  necessary.  As  to  the  allowing  or  disallowing  par- 
ticular items,  that  was  among  the  things  referred  to  them. 
Therefore  the  whole  is  matter  of  fact;  and  such  as  CHight 
not  to  be  questioned  upon  an  award. 

Lard  CammUshner  Wilson. 
The  exceptions  to  this  award  are  not,  that  it  is  wrong,  or 
that  the  arbitmtors  have  done  wrong,  but  tttat  they  have  not 

stated 
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stated  enough  for  ihe  Court  to  see^  whether  they  are  right  or 
wrong;  ihat  they  ought  to  have  set  forth  in  a  schedule  the 
particukr  items,  which  they  had  allowed,  and  which  they  had 
disallowed.  If  they  ought  to  have  done  so,  this  award  cannot 
stand ;  for  they  have  not  stated  them :  It  is  equally  true,  that 
die  Master  must  have  stated  them ;  therefore  the  first  question 
*  iS|  whether  they  are  substituted  for  the  Master.  The  first 
order^  referring  it  to  the  Master,  was  by  consent ;  under  which 
accounts  were  to  be  taken  between  other  parties,  not  parties  to 
the  suit;  and  James  Dick  took  upon  himself  to  answer  for 
John  Dick.  Then  they  appointed  arbitrators ;  and  instead  of 
stating  again,  how  the  accounts  were  to  be  taken,  they  say,  it 
is  to  be  referred  as  before ;  not  that  the  arbitrators  are  to  ^ve 
the  same  account  to  this  Court  as  the  Master ;  that  is  not  stated 
in  the  order ;  and  the  last  direction  as  to  the  award  being  &ial 
imports  the  contrary.  Why  is  it  necessary,  that  we  should  see, 
whether  they  are  right  or  wrong,  if  their  judgment  is  to  be 
final  t  An  these  are  matters  oi  fact.  Upon  the  Master's  re- 
port they  would  be  to  be  considered  here  again;  and,  if  any 
thing  wrong  was  shewn,  the  Court  would  direct  it  to  go  back 
to  the  Master.  Unless  what  has  been  done  by  the  arbitrators 
is  allowed  to  be  conclosive,  it  is  nothing ;  for  the  time  is  out ; 
and  therefore  the  whole  must  begin  again ;  but  that  is  not  so 
as  to  the  Master.  If  he  has  allowed  or  disallowed  what  he 
ought  not,  it  is  sent  back  to  him.  It  is  true,  if  parties  choose, 
and  consent,  they  may  say,  they  think  merchants  of  London 
better  able  to  state  accounts  than  the  Master;  and  therefore 
that  they  shall  be  referred  to  arbitrators  in  the  same  manner 
as  to  a  Master ;  and  that  they  shall  make  the  same  report :  but 
here  they  meant  the  decision  to  be  finak  From  an  instance  a 
few  days  ago  it  seems  understood  to  be  better,  that  the  parti- 
culars should  not  be  set  forth.  There  the  arbitrators  stated, 
tibiat  they  had  not  set  forth  a  schedule  on  account  of  the  ex- 
pence  ;  and  in  another  case  there  was  a  consent,  that  exceptions 
should  not  be  taken.  Therefore  I  concur  in  disallowing  the 
exception ;  and,  if  it  had  not  been  for  the  variety  of  cases, 
that  were  cited,  I  should  have  thought  it  would  have  been 
better  that  no  exceptions  should  have  been  taken. 
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There  were  seTeral  other  exceptions  to  this  award.  The 
diree  next  were  upon  the  ground  of  mistake  in  the  arbitrators 
in  charging  James  Dick  with  three  sums^  that  were  included 
in  the  account,  by  which  a  balance  was  made  due  by  him, 
which  he  had  paid  to  the  receiver. 

In  support  of  these  exceptions  affidavits  were  offered. 


1702^ 


Dick 
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V. 
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Lord  CammsMumer  Etrx. 
AflMavits  cannot  be  read  upon  exceptions :  but  there  must 
be  a  motion  to  set  aside  the  award.  If  you  proceed  upon 
misbehayiour,  or  other  charges  to  be  proved  by  evidence,  it 
can  be  only  upon  motion.  The  consequence  of  moving  to  set 
aside  the  award  will  be,  that  the  arbitrators  will  give  us  re* 
gularly,  and  I  should  imagine  upon  oath,  that  report,  which,  it 
is  objected,  they  have  not  given.  But  that  cannot  be  intro- 
duced upon  exceptions.  Is  there  any  instance  of  exceptions 
being  heard  upon  affidavits  in  any  other  case  ?  If  you  proceed 
upon  any  thing  arising  on  the  face  of  the  award,  compared 
with  the  proceedings  hi  the  cause,  by  which  it  appears,  that 
there  is  something  in  the  award,  which  ought  not  to  be  there, 
or  something  omitted,  which  ought  to  be  in  it,  that  is  proper 
matter  of  exception:  but  exceptioas  ought  to  be  confined  to 
matter  appearing  upon  the  face  of  the  award  with  regard  to 
matter  appearing  in  the  pleadings  in  the  cause  and  the  orders. 
Any  thing  dehors  the  award  must  come  upon  affidavits.  It  is 
impossible  to  get  to  the  matter  of  these  exceptions  any  other 
way;  nor  can  we  take  up  any  part  of  the  award  by  way  of 
partial  inquiry :  but  there  must  be  a  motion  to  set  it  aside. 


[88] 


An  the  other  exceptions  were  in  the  same  predicament;  and 
were  therefore  given  up.  The. cause  stood  over;  that  the 
parties  might  consider,  whether  the  motion  should  be  made,  or 
whether  the  farther  directions,  which  were  only  for  the  payment 
of  the  balance  by  the  receiver  to  MUUgan^  should  be  decreed. 

On  the  17th  December  the  SoUcUor  General ^  for  Dick, 
declined  to  move  to  set  aside  the  award;  saying,  that  from 
what  fell  from  the  Court  upon  the  argument  of  the  exceptions 
he  could  not  expect  to  succeed:  but  he  hoped,  the  (Tourt 
would  not  think  it  unreasonable,  that  the  Master  should  be 

directed 
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tlM.         directed  to  inquire  into  the  foundation  of  some  of  the  excep- 

^"^  tions;  viz.  whether  a  certain  wharf  mentioned  in  the  award 

Dick 
9,  was  partnership  or  separate  property ;  and  whether  the  arbi- 

MiLLiGAN.     trators  in  chargmg  James  Dick  with  three  sums  of  money^ 

I      ^^^     which,  he  contended,  were  included  in  the  balance  he  had 

Dictf.         paid,  were  not  mistaken ;  or  whether  they  did  not  decide  on 

less  information  than  they  might  have  had. 

[  29  ]  The  Court  refused  to  make  such  a  reference,  which  they 

said,   would    bring  all  the  merits  of  the  award  before  the 

Master;    and    confirmed   their   former   opinion,    that  these 

matters  were   the   proper    subject  for  the  decision  of   the 

arbitrators,  whose  award  could  not  be  questioned  in  such  a 

manner  (17). 

(17)  Affirmed  on  re-hearing  case,  and  the  cases  referred  to  in 
by  Lord  Loughboraugk,  C.  4  Bro.  the  note  at  the  end  of  it,  ante, 
C  C.  636.    See  the  preceding    page  22. 


1702. 
Ww.  27M.  HOOD  r.  BURLTON  ( 18). 

4Bro.C.C.12U 
Deed   reciting  "DY  the  marriage  settlement  of  jPercKiiaitct  and  l)Mrna£a(rAoii 

an    agreement  stock  in  the  funds  was  settled  to  the  separate  use  of  the 

for  sale  of  a  y^f^  f^,  ufe^  M^g,  BurUon  having  occasion  for  the  sum  of 
ItoBk"*^*^'*  *"*  800/.  by  mdenture  of  AprU,  1786,  recitmg  her  life  interest  in 
morial  be*  "  ^^  stock,  and  that  in  consideration  of  the  sum  of  400/.  to  be 
registered  qh.  advanced  to  her  by  Richard  Gildei  she  had  agreed  to  sell  to 
der  the  anna-  him  the  annual  sum  of  50/.  part  of  the  interest,  dividends  and 
ity  act,  and  annual  proceeds,  so  payable  to  her  for  her  separate  use  during 
there  being  a  the 

covenant  to  (13)  Lo^j  CommUsioner  Wilum  absent. 

pay  any  defici- 
ency beyond  the  prodace  to  the  extent  of  the  annual  sum  specified,  and  a 
proportionable  share  in  case  of  death  between  the  days  of  payment,  this 
is  an  annoity,  not  a  sale. 

Deeds  to  secure  annnities  are  within  the  annuity  act  as  well  as  deeds 
granting  them. 

Assignment  of  stock  in  tmst  to  pay  two  annuities  of  50/.  each  to  difl^erent 
persons  for  separate  considerations  of  400/.  each;  the  memorial  was  of  one 
annoity  of  100/.  to  the  trustee  in  trast  to  pay  50L  to  each  cetiuy  que  trutt 
for  the  snm  of  BOO/.,  and  omitted  a  contingent  interest :  the  annoities  are 
void,  the  memorial  not  being  sufficient  within  the  annuity  act,  as  not  con- 
taioing  a  trae  description  of  the  annoities,  nor  stating  all  the  interests. 


e 
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tbe  ttha  of  her  natural  life,  and  that  m  coiisideration  of  the 
Eke  sum  to  be  advanced  to  her  by  Edward  Hood  she  had 
agreed  to  sell  to  him  tbe  annual  sum  of  50/.  other  part  of  the 
and  interest,  &c.  and  whereas  for  securing  to  them  the  pay- 
aaent  of  die  said  annual  sums  it  was  agreed,  that  she  should 
appoiiit  and  assign  all  the  interest,  dividends  and  produce, 
of  the  several  fiinds,  to  become  due,  to  John  Hood^  his  exe- 
cutors, administrators  and  assigns,  upon  the  trusts  after 
declared,  these  funds  were  accordingly  transferred  to 
Jckm  Hc0d,  upon  trust  to  pay  50/.  part  of  the  said  dividends, 
to  Lmey,  wife  of  JRichard  Gildei  for  her  separate  use  for  life ; 
and  in  ease  of  her  death  in  the  life  of  her  husband  and 
Dkma  BurUam  then  to  her  husband ;  and  upon  trust  to  pay  50i. 
other  part,  to  Edward  Hood,  and  upon  farther  trust  to  make 
good  the  deficiency  of  some  annuities,  which  Mrs.  Burlton 
was  bound  to  pay  Jane  Clark^  and  to  *  pay  the  surplus  to 
Mrs.  JBurlian.  In  this  deed  Ferdinand  Burlion  covenanted  to 
pqr  to  the  trustee  any  sum,  in  which  the  said  funds  should  be 
deSdait  to  answer  the  annual  payments  to  Gildet  and  Hood, 
and  a  proportionable  share  in  case  of  the  death  of  Diana, 
httwemi  the  days  of  payment ;  and,  for  farther  securing  those 
amnal  payments,  he  also  gave  a  bond  in  the  penal  sum  of 
WOOL  with  warrant  of  attorney. 

A  memorial  of  this  transaction  was  re^stered,  expressed  to 
be  a  memoriral  to  be  registered  pursuant  to  act  of  parliament 
of  one  annuity  of  100/.  granted  by  Diana  and  Ferdinand 
BmrUom  to  John  Hood,  his  executors,  &c.  for  the  Kfe  of 
Diana  BurUon  in  trust  to  pay  50/.  part  diereof,  to  Lucy  wife 
of  Biekard  Gildei,  and  50/.  other  part  thereof,  to  Edr 
ward  Hood  at  and  for  the  price  and  sum  of  800/. ;  which  an- 
imal sum  of  100/.  is  secured  and  made  payable  out  of  certain 
stock  or  fundft  settled  in  trust  by  the  marriage  settlement  of 
PenSnand  and  Diana  Burlion,  the  dividends  and  interest 
whereof  are  settled  upon  trust  for  her  own  use  and  benefit,  to 
be  at  her  own  disposal ;  and  which  are  assigned  by  indenture 
of  5th  April,  1786,  to  John  Hood  upon  the  trusts  aforesaid. 
The  memorial  then  took  notice  of  the  subsequent  trusts ;  and 
iko,  that  the  said  annual  sum  of  100/.  was  farther  secured  by 
bond  and  warrant 
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Upon  the  bill  of  Edward  Hood  to  have  the  benefit  of  the 
trust  it  was  objected,  that  this  was  a  sale  of  ati  aaniiityy  aiid 
ibfit  the  memorial  was  not  sufficients  The  questions  wete  first, 
whether  this  was  a  sale  of  parcel  of  these  dividaids,  ilpon 
which  no  memorial  was  necessary,  or  of  an  annuity ;  secondly, 
if  it  was  to  be  considered  as  a  sale  of  an  annuity,  whether  the 
memorial  registered  was  not  sufficient  withiil  the  antiuHy 
mat  17  Geo.  III.  c.  S6. 


[♦31  ] 


Mr.  Mansfietd  and  Mr.  Richards^  for  the  PkiAtifi. 
This  is  not  an  annuity,  but  an  assignment  of  part  of  the 
divid^ids,  to  which  Mrs.  BmrUon  was  entiUed  for  life,  which 
it  was  competent  to  her  to  make(  19).  There  is  no  doubt, 
that  the  price  was  fur.  If  she  had  sold  the  whole  out  and 
out,  there  would  have  been  no  necessity  for  a  registration ; 
and  no  difference  can  arise,  because  she  has  sold  only  part. 
The  bond  is  only  for  performance  of  the  covenants  in  ihe 
deed ;  tad  if  not,  yet  being  merely  a  collateral  security,  it  x| 
not  a  grant  of  an  *  annuity  within  the  act ;  for  it  cannot  alter 
the  nature  of  the  transaction.  But  an  assignment  of  an  «x- 
istHig  annuity  wotdd  not  require  any  registration.  The  ad;  is 
expressly  confined  to  the  grant  of  an  annuity.  It  was  meaoBt 
to  prevent  ruinous  grants  of  annuities,  particularly  firom 
infants.  That  being  the  object,  it  cannot  be  extended  to  an 
assignment  of  an  annuity.  It  is  not  of  course  that  even  die 
grant  of  an  annuity  must  be  registered.  In  a  late  case  in  the 
King's  Bench  (20)  Mr.  Creepignyf  a  proctor,  on  retiring  took 
a  covenant  for  an  annuity  for  his  life  from  his  partner:  the 
Court  upon  looking  into  the  act  thought,  that  upon  the  trt» 
intent  that  case  was  not  within  it.  The  view  of  the  act  is  to 
prevent  fi*auds  upon  young  heirs ;  not  to  affect  bond  fide  transh 
actions.  But  if  this  is  an  annuity  within  the  act,  and  therefafee 
a  memorial  is  necessary,  this  memorial  is  sufficient.  It  gir^ 
notice  to  all  concerned  of  every  thing  in  the  instruments,  the 
names,  dates,  sums,  and  how  each  part  is  to  be  applied. 

Mr.  Milord  and  Mr.  Stanley y  for  the  Defendants. 
This  is  stricdy  a  grax|t  of  an  annuity,  which  is  a  grant  of 
an  annual  sum  payable  for  the  life  of  some  person.     They 

have 
(19)  Browne    v.  Like,    post,        (20)  Crespigny  v.  Witten0om, 
Vol,  XIV,  302.  4  T.  R.  790. 
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ftire    stated  it  to  be   an  annuity  foy  the  enrolment  oiF  the 

InemoriaL    The  only  ground  for  holding  the  contrary  is,  that 

it  is  secured  in  part  by  assignment  of  stock.    It  was  conceived 

by  those,  who  framed  the  act,  that  all  persons  having  life 

interests  were  most  likely  to  become  a  prey ;  therefore  it  pro^ 

Tided,  that  the  act  should  not  extend  to  annuities  by  will,  or 

marriage  setdement,'  oi^  for  the  advancement  of  a  childi  (ht 

to  annuities  secured  upon  lands  of  equal  or  greater  annual 

value,  whelreof  the  grantor  was  seised  in  fee-simple  or  fe^ 

tsil  in  possession  at  the  time  of  die  grant,  so  that  he  wiui  not 

ia  such  .a  distressed  condition,  as  to  be  compelled  to  raise 

nmey  by  annuity  for  his  own  life.    It  likewise  excepts  another 

description  of  persons  equally  able  to  take  care  of  themselves 

by  havmg  property  in  their  hands;  for  it  exempts  annuities 

by  aiqr  persons  having  stock  in  their  names  of  equal  value, 

sad  wfaidi  is  actually  transferred.     Likewise  it  does  not  apply 

to  any  voluntary  annuity  without  regard  to  pecuniary  Con- 

^■demtioii.    The  proviso  shews  what  the  legislature  meant. 

Una  is  a  grant  of  two  annuities  secured  by  assignment  of 

fividends  upon  trust  to  pay  the  two  annuities,  then  upon  *  the 

sdier  trusts,  with  a  covenant  from  the  husband  to  pay  any 

iefideney  and  a  proportionable  share  in  case  of  death  be- 

tweod  the  days  of  payment.    A  grant  of  a  rent-charge  payable 

sot  of  a  fiunn  for  a  life  is  an  annuity  within  the  act.     If 

durged  upon  an  estate  in  fee  it  would  be  within  it,  if  not  for 

die  proviso  at  the  close  of  it.    This  is  not  a  case  excepted 

hf  the  proviso.    Whether  the  case  of  a  sale  out  and  out 

voold  be  within  the  act  is  a  distinct  question.    The  proviso 

ss  to  stock  means,  where  the  person  granting  the  annuity  is 

owner  of  the  stock,  which  is  to  secure  it ;  that  is  equivalent  to 

the  ipossession  of  an  estate  in  fee  or  tail  in  land.     Persons 

seised  for  life*  only  are  within  the  act;  so  is  a  person  having 

mif  a  life  interest  in  stock.    This  has  no  resemblance  to  an 

sctual  transfer.    Mrs.  BwrUon  had  a  power  of  appointtnent 

af  the  equitable  interest  in  the  dividends  of  these  funds.    She 

coqU  only  direct  the  trustees  to  pay  the  dividends  from  time 

to  time.    In  Creyngnj^s  case  it  was  not  an  annuity  within  the 

eoDtemplation  of  the  act ;  or  if  so,  it  was  within  the  last  clause, 

because  granted  without  regard  to  pecuniary  consideration, 

wd  no  bargain,  but  in  consideration  of  his  retiring  and  ^ving 

C»  up 
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Up  the  busiiiess  to  the  grantor.  The  memorial  is  ter3r  d«^ 
feetive.  It  is  expl'essed  to  be  a  memorial  to  be  registered 
pursuant  to  act  of  parliament  of  one  annuity  of  100/.  It  is 
not  expressed  by  what  deed,  nor  who  were  partiea  to  the  deed. 
One  of  the  trust  of  the  deed  as  to  one  of  these  annual  pay^ 
ments  is  for  Richard  Gildet,  in  case  his  wife  should  die  leaving 
him  arid  Diana  BwrUon  surviving.  The  memorial  take3  no 
notice,  of  that:  biit  the  act  requires  the.  names  of  all  the 
parties^  Imd  of  those,  for  whom  any  of  them  are  trustees,  to 
be  set  forth.  It  also  requires  the  coRsideratiMi  to  be 
set  forth.  That  is  not  properly  stated  in  this  memorial; 
for  it  is  stated  to  be  for  the  price  of  800/. :  but  no  joint  coir* 
aideration  was  paid.  In  the  deed  the  consideration  is  ex- 
pressly stated  to  be  4002.  for  the  annual  payment  of  SOI.  to 
one  perscH>|  and  another  400/.  for  the  annual  payment  of  50/. 
to  another.  The  memorial  speaks  of  one  Annuity,  the  deed  of 
two  separate  annual  payments,  stnd  is  in  the  nature  of  two  dia* 
tinct  grants ;  for  the  assignment  of  the  dividends  to  the  trustee 
is.  not,  properly  speaking,  the  grant  of  the  annuity ;  for  it  has 
other  purposes,  namely,  the  payment  to  Clark  and  the  dis- 
positipn  of  the  surplus.  The  memorial  proceeds  to  state,  that 
this  annuity  is  secured  and  made  payable  out  of  the  stock 
settled  by  the  marriage  settlement ;  therefore  it  does  not  state 
this  assignment  to  be  ^  the  grant  of  the  annuity ;  but  itiqparts 
a  distinct  grant :  but  the  act  requires  the  memc^ial  to  be  of 
every  deed,  bond,  instrument,  or  other  assurance  \  therefcMre 
H  ought  to  have  been  a  memorial  of  such  a  deed,  by  which 
such  an  annuity  was  granted.  No  consideration  whatsoever  is 
expressed  in  stating  the  deed  of  1786.  The  memorial  does 
not  state  tUb  important  part  of  the  deed  of  assignment  con- 
sidered as. the  grant  of  the  annuity ;  namely,  the  covenants  of 
the  husband.  Unless  they  are  set  forth,  the  entire  annuity  is 
not  set  forth;  for  unless  it  b  stated,  that  the  husband  has 
made  these  engagements,  the  annual  sum  contracted  to  be 
paid  by  this  deed  is  not  stated ;  because  the  annual  sum  con- 
tractcd  for  by  the  wife  is  not  to  that  extent ;  for  there  is  no 
personal  engagement  by  her  to  pay  the  deficiency.  Concerning 
the  bond  nothing  is>  stated,  that  is  required  by  the  act.  It 
does  not  appear  for  what  con9ideration  it  was  given ;  nor  from 
whom  Hood  is  trustee.  The  warrant  of  att<^ney  is  stated 
limply :   but  by  whom,  and  to^whom,  and  for  whom,  Hood  is 

trustee. 
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trustee,  does  not  appear.  It  was  determined  in  the  Court  of 
Common  Pleas  (21)  in  the  case  of  liord  Foley*s  annuitants, 
and  in  HopUm  f.  WaOer  in  the  Court  of  King's  Bench  {22\ 
the  warrant  of  attorney  must  be  enrolled. 

Reply. 
The  only  agreement  recited  is  for  sale  of  part  of  these  divi* 
dends.  In  all  the  cases  upon  this  act  it  has  never  been  sup^ 
posed  necessary  to  state  any  thing  more  than  the  substance  of 
the  deeds  with  regard  to  the  particulars  required  by  the  act^ 
vis.  names,  dates,  consideration,  and  persons  interest^  that 
ii^  the  eesiui  que  trust*  The  memorial  is  a  memorial  of  the 
deed ;  and  does  contain  the  dates  and  sums,  and  how  they  are 
to  be  paid.  It  states  the  trusts  of  the  deed  by  these  words^ 
*'  upon  the  trusts  aforesaid,"  namely,  the  trusts  mentioned  in 
the  former  part  of  the  memorial.  There  is  nothing  in  the  act 
requiring  them  to  go  through  the  covenants,  nor  to  state  any 
^  thing  more  concerning  the  bond,  than  that  it  is  a  security  for 
the  same  annuity.  In  a  case  in  the  Court  of  King's  Bench, 
which  is,  I  behev^  somewhere  reported  (23),  they  had  ro- 
oted the  deed  or  bond^  and  the  consideration  in  it ;  but  it  was 
objected  *  that  it  was  not  positively  averred,  that  the  sum 
slated  was  the  consideration  actually  paid :  the  Court  thought 
it  sufficient,  where  the  deed  mentioned  the  consideration  and 
die  annuity.  Here  it  is  stronger ;  because  the  bond  is  stated 
to  be  to  secure  the  sum  before  stated  to  be  secured  by  the 
deed.  So  the  consideration  is  stated  in  the  memorial  once ; 
and  that  is  sufficient ;  for  the  bond  being  for  the  same  sura, 
it  mast  be  for  the  same  consideration. 
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Lord  Commissioner  Eyre. 

It  win  be  very  hard  upon  the  Plainti£f^  if  this  claim  cannot' 
be  supported  ;  if  not,  it  must  be  upon  considerations  of 
paUic  policy  ;  which  requires,  ^t,  however  fair  this  kind  of 
^ansaction  maybe,  yet  for  the  general  security  of  the  public 
it  must  be  under  severe  restrictions,  which  must  be  strictly 
coiiformed  to  by  aD ;  as  well  people,  who  mean  to  act  fieurly,  as 

those, 

(SI)  Ihvidson  ▼.  lord  Foley,  (23)  4  Term  Rep.  B.  R.  484, 
\Bpu,Bktcks.  1*2.  502. 

(22)  4  Term  Rep.  B.  R.  403. 
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thoae»  who  are  the  isunediate  objects  of  the  act.  1  was  in^ 
cfined,  thinking  this  a  bir  transaction^  to  bring  it  to  the  case  of 
^  purchase  of  these  dividends ;  and  I  shotild  have  been  m* 
clined  to  think  it  not  an  annuity,  and  not  within  the  act:  bot^ 
when  the  whole  case  and  the  effect  of  the  instruments  come  to 
be  considered,  it  is  not  a  purchase  of  these  dividends ;  and 
one  observation  puts  it  out  of  doubt;  they  were  to  have 
beyond  these  dividends  so  much  paid,  as  would  make  up  any 
deficiency;  and  it  was  foreseen,  that  it  would  happen,  tbat  the 
cestui  que  pie  would  die  not  upon  the  day  the  dividends  would 
be  dvie;  and  an  express  provision  i»  made  for  that  casew 
Therefore  it  is  clear,  that  upon  the  whole  oqntext  of  the  in- 
struments, taken  together,  it  was  intended  to  be  an  abftdhite 
fumuity  of  SOI.  to  each.  One  objection  was  made,  which  I  was 
kiclined  to  think  might  also  avail  the  Plaintiff;  namely,  that 
9Q  annuity  was  granted:  but  upon  consideration  I  am  not 
satisfied,  that  that  will  serve  him.  It  is  manifestly  the  object 
of  the  act  to  comprehend  sJH  manner  of  instruments  calcu- 
lated to  secure  the  payment  of  an  annuity.  Though  the 
laAguage  is,  **  whereby  an  annuity  shaU  be  granted,"  yet  the 
construction  ought  to  be,  whereby  it  shall  be  in  any  manner 
^^ured  to  be  paid ;  and  therefore  if  the  Court  thinks  this  an 
ipstrument,  whereby  an  annuity  is  secured  to  be  i>aid,  however 
it  has  been  granted,  all  those  instruments  must  be  within 
the  act;  or  there  is  an  end  of  it  (24).  I  am  of  opinion, 
that  I  am  obliged  to  hold  this  an  annuity  within  the  act ;  and 
*  that  there  must  be  a  r^[ular  memorial  in  the  tenns  of  the 
act  of  all  the  instruments^  by  which  it  is  secured.  Then  twt> 
objections  arise  to  this  memorial;  that  it  is  not  a  memorial 
of  the  real  annuity  granted;  and  that  i^  does  not  express, 
for  whom  it  is  granted.  I  confess,  I  cannot  get  over  the  first 
of  fhe^e  objections;  for  when  we  Ipok  at  the  instruments, 
there  19  i¥>  aimuity  of  100/.  to  John  Hood:  but  all  th^  divi« 
den/ds  are  granted  to  hinpi  out  of  them  to  pay  two  different 
annuities  to  two  different  persons  for  different  considerations 
by  them  respectively  paid ;  and  how  to  say,  an  annual  sum, 
appearing  evidently  to  be  iixtended  to  be  paid  to  two  different 
parties,  is  one  annuity,  granted  to  a  person,  to  whom  in 
truth  it  is  not  granted,  but  who  is  only  trustee  of  the  whole 

fund 
(24)  Duke  of  Bolton  v.  Wiltiams,  post,  13». 
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tmA  to  sMore  the  distributive  payments,  I  caimot  see.  Tiien 
there  is  really  no  memorial  of  these  two  annuities..  The  next 
objjectioii  is  more  critical,  but  applies  to  a  plain  provision  in 
the  acts  which  is  not  satisfied.  It  directs  the  memorial  to 
specify,  for  whom  the  annuity  is  granted.  Here  it  appears 
to  be  for  Luejf  GUdet  for  life,  for  her  separate  use ;  and,  if 
her  husbi^d  survives  her,  then  for  him.  The  memorial 
has  not  stated  it  to  be  for  him  in  that  event*  Can  we  then, 
say,  they  have  stated,  for  whom  it  i^  granted  i  The  directioi]^ 
of  the  act  is  plain,  and  capable  pf  being  pursued ;  and  there 
is  «p  goad  rei^son,  why  the  full  extent  of  the  benefit  intended 
ahoidd  not  be  stated.  As  to  both  these  points,  that  the 
annuity  is  not  proper^  described,  and  that  all  the  persons 
bterested  are  not  stated  by  the  memorial,  I  am  of  opinion, 
that  a  sufficient  memorial  within  the  act  has  not  been  re- 
gistered ;  and  therefore  that  the  annuity  is  void ;  and  the  bill 
must  be  dismissed. 


35 


1792. 


Hood 

V. 
BURLTOK, 


Z^ord  Commissioner  Ashhurst. 
I  am  sorry  to  be  obliged  to  declare,  that  I  am  of  the  same 
oinnion ;  and  should  have  been  glad  to  have  supported  this 
bin ;  as  I  agree,  that  this  is  a  fair  and  honourable  transaction : 
but  in  cases  like  this,  coming  within  an  act  meant  to  guard 
against  firaud,  people,  who  mean  well,  will  sometimes  be  entan* 
gled  in  some  want  of  formality.  As  to  this  being  an  annuity,  and 
not  a  sale,  nothing  is  more  clear.  The  parties  treated  about  an 
annuity.  Suppose  one  man  to  come  to  another,  saying,  he  wants 
to  buy  an  annuity,  and  that  they  speak  about  it,  how  it  is  to 
he  secured,  by  certain  dividends  in  the  funds ;  that  *  is  a  con- 
tract for  an  annuity^  How  is  it  to  be  e:i^ecuted,  but  as  this  is, 
by  assigning  those  dividends  to  a  trustee  I  Ths  act  was  meant 
chiefly  to  protect  people  having  annual  life  interests,  as  being 
most  likely  to  get  into  bad  hands ;  and  therefore,  though  in 
the  present  instance  the  Plaintiff  has  treated/airly,  he  must  be 
bound  by  those  rules,  meant  to  guard  honest  people  against 
firaud.  This  is  certainly  within  the  act.  Then  the  question 
is,  whether  the  act  has  been  pursued.  The  memorial  ought 
to  set  forth  the  dates,  sums,  witnesses,  and  all  those  things ; 
and  if  it  is  with  a  trust,  the  parties  beneficially  interested. 
That  is  not  done  in  this  case,  because  no  notice  is  taken 
of  Richard  GildeU    The  acts  must  be  literally  and  strictly 

pursued. 


[  *S6  J 
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1792. 


Hood 

BURLTON. 


purmied.    Thcnrefore  I  think  this  not  a  good 
the  act  (S5). 


widiin 


(25)  The  sUtate  17  Geo.  HI. 
c.  26,  comiuonly  called  the  An- 
niiity  Act,  is  repealed ;  and  the 
new  act,  53  Geo,  III.  c.  141,  sub- 
stitating  a  short  entry  for  the 
memorial,  has  stopped  a  source 
of  copious  litigatioii.  See  3  71 
Rep.  B.  R.  298.  1  J7.  BlachM. 
309.  2  J7.  BlaehM.  12.  Post, 
Duke  ofBoUom  v.Wmam»,  138. 
Toulmin  v.  Price,  Bromley  v. 
J9oUa]M2,Vol.V,235,610.  ¥11,3. 


Duff  ▼.  Atkinson,  VIII,  577. 
Philipps  ir.  Crawfurd,  IX,  214. 
XIII,  475.  Jonee  ▼.  Earru,  IX, 
486.  Underhittr.  Boru)Ood,'X, 
209.  Broume  r.  Like,  Ware 
▼.  Horwood,  XIV,  28.  302. 
AngeU  v.  Hodden,  XVI,  202. 
2  ilfer.  167.  Tudker  r.  T%ur9ttmp 
XVII,  181.  Dupuii  r.  Ed- 
wardi,  XVIII,  358.  HoOrook 
y.  Sharpey,  Ex  parte  Wright^ 
XIX,  131,  255. 


^^i  ,  SAMMES  V.  RICKMAN. 

Dee.  13/A. 
Interest  de-      nHHIS  bill  was  by  a  creditor  on  behalf  of  himself  and  others, 
creed  nnder  a  »pjjg  Defendant  Riciman  was  a  trustee ;  and  by  his  answer 

gene  '®*®'"  he  admitted  money  in  his  hands  to  the  amount  of  58W.  A  de- 
th  directions  ^^^  ^^  made  referring  it  to  the  Master  to  take  the  accounts ; 
Trustee  charg-  ^^^  farther  directions  were  reserved :  but  there  was  no  special 
ed  with  into-  reservation  of  the  consideration  of  interest.  By  the  Master^s 
rest  for  wilful  report  it  appeared^  that  the  sum  in  his  hands  amounted  to 
miscondnct,  as  about  800/.  By  an  order  made  by  consent  several  years  ago 
not  paymg  jjg  ^^g  ordered  to  pay  200/.  into  Coiurt :  but  he  never  complied 
money  into  ^^h  that  order. 
Court  pursuant  _,. 
to  an  order  •  cause  commg  on  for  farther  directions,  it  was  pressed, 

but  slight  dif-  ^^^  ^®  should  be  decreed  to  pay  interest  for  the  sum  of  200t 

ference  in  the  since  the  time  it  ought  to  have  been  paid  into  Court;  and  that 

sums  admitted  it  should  be  referred  back  to  the  Master  for  farther  inquiry 

and  reported    as  to  the  other  sums,  whether  he  made  interest,  in  order  to 

in  his  hands  is  charge  hun  with  interest ;  and  that  on  account  of  his  conduct 
not   sufficient;  i^     i.     i j      .  i.        t  • 

J  ^   .1.     .he  should  not  have  his  costs, 
and  farther  m-       _       .     _^,  .  .     ,  «^  « 

nuiry  whether  '        Jrlamtifls  was  cited  Margerum  v.  Sandiford  as  a  case, 

he  made  into-  ^^  which  the  power  of  the  Qmrt  to  give  interest  upon  farther 

rest  not  to  be  directions, 

directed  unless  a  strong  case. 

Trustee  not  deprived  of  costs  for  slight  misconduct,  in  respect  of  winch 
he  is  charged  with  interest 
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diiectioiis,  which  had  ahrays  been  considered  as  the 
pnurtice,  was  doubted  and  discussed;  and  the  Lord  Clum' 
$eOar  was  decidedly  of  opinion,  that  it  was  competent  to  the 
Cpcnrt  to  do  so* 

-  "nie  Defendant,  as  an  excuse  for  his  disobedience  to  the 
Older,  alleged,  that  the  Plaintifis  did  not  serve  him  with  it,  or 
take  any  steps  to  have  it  executed :  and  ih&t  he  understood, 
they  ware  dissatisfied  with  it,  and  intended  to  try  to  have 
iiviiied* 


1792. 


Sammbs 


Lard  Camnuuioner  Etrb, 
I  am  satisfied  upon  the  argument,  that  it  is  regular  enough, 
and  within  the  course  of  the  Court  ( S6  ),  to  give  interest  upon 
&rther  directions  in  cases,  which  call  for  it.  Where  in  conse-. 
qiuenoe  of  the  decree  made  and  the  report  under  it,  a  proper 
case  appears,  there  interest  shall  arise.  It  was  asked  by  the 
Counsel,  who,  I  perceive,  thought  the  case  hardly  strong 
enough  upon  the  report  to  call  for  interest,  that  the  Court 
should  direct  some  farther  inquiry  about  interest.  That  would 
be  going  a  great  way,  unless  the  Court  can  see  a  very  strong 
case,  and  would  be  pressing  a  trustee  more,  than  in  point  of 
justice  and  of  good  i>plicy  the  Court  ought  to  do ;  because 
^ough  the  Court  will  hold  a  strict  hand  over  trustees,  yet 
they  win  not  discourage  people  firom  taking  burthensome  trusts. 
I  do.not  upon  the  rei>ort  see  any  thing  so  distinctly  stated  as  to 
justify  the  Court  in  ordering  interest  except  as  to  the  200/L 
The  Defendant  by  his  answer  has  stated  588/.  to  be  in  his 
hands.  The  Master  has  not  so  exactly  stated  the  precise  times 
of  receipts  and  disbursements  as  to,  falsify  the  answer,  or  if  it 
is  not  correct,  to  satisfy  the  Court,  that  the  Defendant  has 
wilfblly  misrepresented  the  circumstances.  The  difference  of 
the  sums  is  hardly  enough  to  afford  a  fair  ground  to  impute 
iritfbl  misconduct  to  a  trustee.  Therefore  upon  the  whole 
case,  as  far  as  regards  the  mere  circumstance  of  the  difierence 
of  the  sums  admitted  and  appearing  on  the  report  to  be  in  the 
hands  of  the  Defendant,  I  am  of  opinion,  it  is  not  a  case  fit 
fer  interest.  But  as  to  the  200/.  I  incline  to  think,  he  ought 
to  be  charged  with  interest  for  the  sake  of  the  precedent ;  as, 

when 


(26)  Awdh  584.  See  post,  IGi,  u  Creuze  v.  J9tca/er,.  and  the  note. 
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1792. 


SAMMEft 

9. 

RiGKMAN. 


when  an  order  is  made  by  coDsaAt  for  a  siun.  of  monegr  to  be> 
paid  into  Couict,  no  man  can  diflpenae  with  it.  The  perooRy 
upon  whom  it  is  made,  ought  either  to  obey  or  vary  it ;  for  it  ift 
an  intolerable  circumstance  after  that  to  keep  in  his  podcet  a 
sumi  whieh  if  paid  in,  would  haye  been  laid  out*.  Therefore 
I  incline  to  make  him  pay  the  balance  with  a  Qomputatioa  of 
interest  for  the  2001.  from  the  date  of  the  order ;  that  no  maa 
shall  presume,  after  an  order  has  been  made,  to  take  upoa 
himself  to  dispense  with  it  upon  the  tacit  acquiescence  of  the 
other  side,  or  an  idea  of  his  own.  This  being  miseonduct  in 
a  single  article,  of  small  value, .  and  the  Court  having  fixed  a 
mark  of  sufficient  reprobation  upou  that  single  article,  I  think, 
it  is  not  a  case  to  deprive  the  Defendant  of  his  costs :  but  that 
as  there  is  no  distinct  point  of  abuse  of  trust,  he  is  within  the 
couunou  case  of  a  trustee,  who  is  entitled  to  his  costs,  to  b^ 
retained  out  of  the  money  in  their  hands  (S7 ). 


Lords  Commissioners  Ashhurst  and  Wilson  were  of  the 
opinion. 

(27)  Beames  on  .  Costs,  146.  For  the  cases  of  interest  on  ac-i 
Ashbumham  v.  Thompson,  post,  conntof  a  breach  of  trust,  see  the 
Vol.  X Id,  402.     1  Madd.  308.    references,  ante,yoI.  I,  99,  204. 


1792. 
Dec.  \bth. 
Money  devis- 
ed to   be  laid 
out  in  land  for 
fhme  covert  in 
tail  with  re- 
version to  her 
in  fee;  she 
chose  to  have 
it  paid  to  her 
faasband :  not 
paid  witboat 
affidavit  by  the 
husband  and 
wife  that  there 
is  no  settle- 
ment. 


BINFORD  V.  BAWDEN(28). 

TINDER  a  commission,  which  issued  in  this  cause  (29)  to 
examine  a  fime  covert  touching  her  inclination  as  to  the 
disposition  of  a  sum  of  1400/.  devised  to  be  laid  out  in  landa 
for  her  in  tail  with  reversion  to  her  in  fee,  the  certificate  was, 
that  she  chose  to  have  it  not  laid  out  in  land,  hut  paid  to  her 
husband. 

The  Court  required  an  affidavit  by  the  husband  and  wife, 
that  there  was  no  settlement ;  the  Solicitor  General  and  th^ 
Register  saying,  it  had  been  of  late  the  practice  to  require 

it 

(28)  Lord  CommissioDcr  Eyre  >absent« 

(29)  Ante,  Vol.  I,  512. 
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it  (30).     The  Register  mentioned  a  case,  in  which  Mr.  and  1792, 

Mrs.  Morris  being  present  in  Court  were  asked,  whether  there  -^  ^'^^^^ 

was  a  settlement  ?  both  answered,   that  there  was  not :   but  ^^ 

npon  its  being  inquired  into  by  the  Counsel  it  was  founds  Bawdbn* 
that  the  money  was  actuaUy  settled. 

(30)  iRfmel  v.  Byde,  2  Bro.  C.  C.  663. 


GENERAL    ORDER. 

December  I5th,  1792. 


T^HE  Lords  Commissioners  for  the  Custody  of  the  Great    Oem^ial  Or* 

Seal  of   Great  Britain,  and  the  Right  Honorable  the  d«'  ^^^  ^^ 

Master  of  the  Rolls,  having  taken  into  their  consideration  the      ^*       * 

iiecesdty  of  enforcing  the  Order  of  this  Court,    that  the  re-  ^  \      • 

ceivers  of  the  reifts  and  profits  of  estates  under  the  care  of  ^f^,.  xrioity 

Ais  Court  do  duly  and  annually  pass  their  accounts,  and  pay  Term,  certify 

what    they  receive    according    to  the  terms  of  the  orders,  to  the  Court 

under  which   they  are  appointed,  to  prevent  such  accounts  the  state  of  the 

from  running  in  arrear,  do  think  fit,  and  do  hereby  order,  *«^®™  receiv- 

that  the  Masters  of  this  Coiurt  do,  upon  the  second  seal  afker  ®"  *®®®^"* 

Trinity  Term  in  every  year,  certify  to  the  Lord  Chancellor,  ^       ffices 

Lord  Keeper,  or  Lords  Commissioners  for  the  Custody  of  the 

Great  Seal  for  the  time  being,  the  state  of  the  several  re- 

eeivers  accounts  in  their  respective  offices ;  and  do  farther 

direct,  that  this  Order  be  forthwith  entered  with  the  Register, 

and  copies  set  up  in  all  Offices  belonging  to  the  Court  of 

Chancery. 

J.  EYRE.  C.  S. 

W.  H.  ASHHURST.      C.  S. 

J.  WILSON.  a  S. 

R.  P.  ARDEN.  M.R. 
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^^■'^-  KING,  Ex  parte. 

Baaknptcy        A    BANKRUPT  petitioned  to  have  his  commission  siq 
su^rscded;  3^^^^,  aU  the  debts  being  satisfied  (31).    The  petit 

.   .       '*    was  consented  to  by  the  assignee  and  aH  the  creditors  exc 
tors  being  .  •■• 

paid    and  con^  ^^  *  ^^'^  creditors  by  notes,  which  were  delivered 

senting,  except  ^^^  receipts  upon  them:  as  to  them  it  was  sworn,  that 

two,  who         Deponent  went  to  their  respective  places  of  abode,  but  co 

could  not  be    not  find  them ;  and  was  informed  and  believes,  that  they 

found :  but        gone  into  foreign  parts,  but  could  not  tell  where, 
their  securities 
were  delivered 

up  with  re-      ^ 

cemto  UDon  ^^^  ^^^®*  ^  which  the  actual  consent  of  the  creditor?  1 

them,   and        dispensed  with, 
their  signa- 
tures proved.       The  Solicitor  General,  being  asked  by  the  Court,  thouj 

there  could  be  no  objection. 


Mr.  Mitford,  for  the  petition,  admitted,  that  he  could 


Lord  Commissioner  Eyre. 
If  the  debts  are  fully  paid,  I  incline  to  do  it ;  as  I  do  not ; 
any  possible  interest,  a  creditor  can  have  to  oppose  it.  P 
haps  an  assignee,  or  those,  who  took  possession  under  t 
commission,  might ;  because  as  soon  as  the  bankruptcy  is 
perseded  an  action  might  be  brought  against  them  for  taki 
his  goods.    I  think  this  may  be  done. 

The  other  Lords  Commissioners  concurring,  the  commissi 
was  ordered  to  be  superseded ;  the  Counsel  undertaking 
procure  an  affidavit  verifying  the  signatures  to  the  recei] 
upon  the  notes;   which  had  been  omitted  in  the  affidan 
made. 

(31)  By  a  General  Order 'of  second  meeting;  the  practice 
Lord  Eldon,  this  petition  can-  to  adjourn  the  choice  of  : 
not  be  presented  until  after  tbe    signees. 
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SHAW,  Ex  parte.  ^^^^2, 

TPHIS  was  the  petition  of  a  bankrupti  whose  conduct  ap-   ^  A  bankrapt, 
peared  to  be  vexatious;  as  two  former  petitions,  pre-  "^^  *  pauper, 
lented  by  him  for  the  same  purpose,  had  been  dismissed.  -®*^*    **  prm- 
When  it  came  on  upon  a  former  day,  no  Counsel  appeared  for 
the  petition.    *On  inquiry  directed  by  tiie  Court,  whether  the  [  ^^l  ]  Jq^. 
solicitors  concerned  in  this  petition  were  acquainted  with  the  therefore, 
circumstances,  it  turned  out  that  they  were  lately  employed,  where  after 
and  no  blame  was  to  be  imputed  to  them.      On  this  day  ^^o  petitions 
Bfr.  Stanley,  for  the  petitioner,  gave  up  the  petition ;  saying,  dismissed,  he 
it  was  against  his  advice;    and  that  he  thought,  the  best  f/f^'^    ^, 

diing,  he  could  do  for  his  client,  would  be  not  to  appear.       ..^^ 

■     ®'  '  ^'^  same  porpose, 

it  will  be  dis- 
SoUeiiar  General,  against  the  petition,  desired  an  order  to  missed  with 

restrain  the  bankrupt  from  presenting  any  more  petitions  for  costs;  and,  if 
die  same  purpose.     Such  an  order,  he  said,  had  been  made  in  notable  to  pay 
more  than  one  instance,  particularly  by  Lord  Thurlaw  in  the  ^®™»  he  must 
case  of  Slade,  a  bankrupt ;  and  that  in  the  case  of  Thompson  .  ®  ^ommited : 
Lord  Tlnarlow  directed  a  bill  to  be  filed  to  put  an  end  to  ^yi     ^       . 
rexatious  proceedings.  an  o,der  to 

restrain  him 
Lord  Commissioner  Eyre.  from  present- 

I  should  have  no  objection  to  make  an  order  upon  the  peti-  ^S  ^^J  more. 

tioner  to  pay  costs,  though  in  the  case  of  a  bankrupt  (32); 

which  if  he  should  not  be  able  to  pay,  he  must  sufier  in  his 

person,  and  be  committed.     It  is  like  the  case  of  a  pauper ; 

who  is  dispaupered  by  misconduct  (33) :  so,  if  a  bankrupt  be- 

luives  ill,  he  ought  to  lose  his  privilege.    But  I  do  not  approve 

of  enjoining  him,  as  desired;    and  should  have  been  of  a 

different  opinion  upon  those  cases.    I  suppose,  if  the  petition 

b  dismissed,  we  shall  hear  no  more  of  it. 


The  other  Lords  Commissioners  concurring,  the  petition 
was  dismissed. 

(32)  Post,  Lock  V.  Bromley,  Vol.  IH,  40.     Beames  on  Costs, 
W,  30.    Ante,  Ex  p.  Thorp,  I,  394.*  (33)  Post,  Vol.  IV,  630. 
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petition  to 
pWfe  n  ddbt 
in  bankmiptcy 
inNigldia*,  b6- 
cattse  die  ore^ 
diitor  did  not 
go  before  ih6 
Cotaitnissibn- 
eH  titt  aftelr  it 
-wtA  pteuinted, 
and  because  « 
brought  tb 
bearing  wttb- 
omt  stating 
wbat  pai^sed 
before  thbtti. 


WRIGHT,  Ex  parte. 

A  CREDITOR  of  a  bankrupt  petitioned,  that  he  migtit  be 
at  liberty  to  prove  his  debt,  and  that  the  dsrdficate  might 
be  atajred.  At  the  time  of  presenting  his  petition  he  had  netet 
been  before  the  Commissioners:  but  before  th^  hisaring  be 
went  before  them  \  and  they  rejected  his  debt  upon  the  ment^. 
The  petition  came  on  to  be  heard,  as  it  was  originally  preseirted. 

^Solicitor  General  Itgainst  the  Petition. 
The  rule  is,  that  a  creditor  ought  not  to  petitiou,  till  he  has 
been  before  the  Conmussioners,  unless  he  states  what  the  Cburt 
will  cohsider  a  sufficient  reason  for  not  going  befoi^  &etti. 
This  creditor  ought  also  to  state  what  has  passed  before  the 
Conunis&ioners,  since  he  presented  his  petition.  As  to  staying 
his  certificate,  even  admitting  his  debt,  there  will  hot  be  a 
majority  tn  number  and  value  against  the  certificate. 

Lord  CammhHoner  Eyre. 
Upon  both  points  the  petitioner  is  irregular ;  first,  in  pre- 
senting his  petition  without  going  before  the  Commissioners; 
secondly,  in  coming  upon  that  petition  without  stating  what 
had  passed  before  the  Commissioners.  He  ought  to  have  pre- 
sented a  special  petition. 


The  other  Lords  Commissioners  concurred. 


1793. 

Jim.  22daHd    ATTORNEY  GENERAL  v.  THE  GOVERNORS  OF 

24'A-  THE  FOUNDLING  HOSPITAL. 

4Bro.C.C.l6^ 
The  general      HHHE  Governors  of  the  Foundling  Hospital,  which  charity 

controlling  subsisted  under  Letters  Patent,  confirmed  by  Act  of  Par- 

power  of  the    liament,  in  1792  entered  into  contracts  for  letting  upon  building 

^^'^  ^'^^'^  leases, 

chanties  does 

not  extend  to  a  charity  regolated  by  governors  under  a  charter;  unless  they 

have  also  the  management  of  the  revenues,  and  abuse  their  trast ;  which 

will  not  be  pi[esQmed ;  but  must  be  apparent,  or  made  out  by  evidence. 
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fetfesy  mofitiy  for  99  yeiLrs,  the  &e\dA,  by  tehich  the  Hospital         1793. 
Wad  aurroiifldecl ;  wluch  fields  before  yielded  a  rent  for  pasture      .   ^^^^^ 
efSOOL  ayear*    A  motion  was  made  to  restrain  the  Governors      Obnbra& 
from  pfoceeding  in  the  execution  of  these  contracts  upon  aft  v. 

lafimBfttioB  praying,  that  the  Defendants  should  be  ei\joined      ^^f  ^!5 
from  bufldii^  in  those  fieldd  themselves,  and  firom  granting    7oumbum« 
bwltt^  leasee.    The  first  ground  fi>r  this  injimction  was,  diM;     Ho6FITA&. 
aoc<NEd^  to  the  original  design  of  the  charity  it  was  to  be  in 
Ae  country^  aaad  the  Govenlors  had  iio  right  to  make  any 
deviation  h*cm  this  fitak;  tirhich  itotild  probably  affect  the 
health  of  the  children,  especially  in  making  bricks  ui>on  the 
Ipreund  bo  neat  the  Hospital;  which  from  the  report  of  the 
^surveyors  aj^peaared  to  be  part  of  the  plan.    In  siipport  of  this       [  *43  ] 
was  md  a  report  of  a  committed  in  1753,  upbn  the  occasion  oi 
MkUng  the  present  Hospital,  reciting,  th&t  experience  had 
AewHy  that  no  place  could  be  found  in  LoncUm  fit  for  the 
purpose  of  the  charity,  and  for  exercising  the  children,  and 
emfibymg  thefn  in  the  open  air.     The  second  ground  was  the    The  Foond- 
lidi  of  the  undettakinjg;  for  which  there  was  no  necessity ;  the  ling  Hospital 
fimds  of  the  Hospitid  being  fuDy  sufficient  for  the  purpose  <^  is  an  institn- 
the  charity.    Thirdly,  it  was  allegied,  that  the  contracts  them-  *\®'*  ®^  *^* 
sdves  were  imfprovident,  particularly  in  the  article  of  gravel  ^      ' 
lying  upon  these  fields ;  whidh,  it  tras  said,  the  builders  were  :.j5«u-.tion  to 
to  hare  without  any  stipulation,  though  the  Governors  had  re^  restrain  the 
fused  140/L  an  acre  for  it,  and  it  was  worth  200L  an  acre. —  Governors 
The  Duke  of  Bedford  had  refused  an  application  for  a  road  to  from  building 
carry  ai^y  this  gravel ;  and  another  application  was  made  to  r^^nd  it  refus- 
the  Skhmer^s  Company ^  to  which  no  answer  was  yet  returned.       •  breach  of 
The  Governors  were  not  charged  with  any  bad  intention ;  and  ....       ^, 
it  appeared,  they  had  consulted  medical  persons  and  surveyors  |^q|q|-  made 
of  eminence:  but  it  was  said,  they  had  not  adopted  the  plan,  qq^.  ^^^^  h^id 
whidi  they  had  received.    They  had  already  made  leases  to  not  in  natare 
Ae  extent  of  a  rent  of  above  900/.  a  year.     By  their  answer  of  waste  to 

they  insisted  on  the  powers  given  them  to  alien  and  demise.        ^"^^^  meadow 

into  baildings. 

Attorney  General^  Solicitor  General^  Mr.  Mitford,  and  ... 
Mr.  JtichitrdSf  for  the  Motion. 
This  plan  ought  not  to  be  carried  into  execution ;  at  least 
not  vdthout  inquiry  whether  it  is  consonant  to  the  original 
of  the  charity.    The  question  is,  whether  this  insti- 
tution. 


4a 
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[•44] 


iuiion,  which  was  intended  for  the  education  of  children  firdli 
their  birth,  shall  be  in  the  town  or  country.  The  original 
purpose  of  purchasing  this  land  must  have  be^n  to  keep  them 
in  the  country.  It  also  appears  firom  the  report  of  the  com-' 
mittee  in  1753,  that  it  was  then  their  opimon,  that  town  was 
not  a  proper  place.  The  inquiry,  which  the  Groyemors  state 
they  have  made  from  buflders,  and  medical  persons,  who  say, 
no  prejudice  will  arise,  is  yery  different  firom  the  inquiry,  which 
will  be  made  in  this  Court  If  the  Governors  are  mistaken, 
the  mischief  is  irretricTable.  The  plan  proposed  is  upon  a 
very  large  scale.  It  is  now  to  surround  three  sided  of  the 
Hospital;  therefore  there  is  great  probability,  that  it  wiH 
affect  its  salubrity.  It  ought  not  to  take  place,  till  the  Court 
is  •perfectly  satisfied,  that  the  trustees  have  done  right  in 
acceding  to  it.  It  is  also  to  be  considered,  whether  it  w3l 
really  answer  the  end  in  view;  whether  such  a  quantity  of 
buildings  win  succeed;  and  whether  the  undertakers  are  re- 
sponsible persons.  It  will  be  waste,  unless  these  buildii^ 
turn  out  to  be  advantageous  to  the  charity.  It  is  but  specular 
tion  and  adventure.  It  depends  upon  public  opinion.  Nothing 
can  insure  inhabitants  to  these  houses;  and  this  is  not  the 
most  favourable  time  for  such  speculations.  The  exercise  of 
those  powers  to  alien  and  demise  their  real  property,  which 
the  Governors  state  themselves  to  have  by  charter,  and  the 
discretion,  by  which  they  are  to  be  regulated,  is  ultimately 
in  this  Court  upon  application  made  to  it.  The  brick  kilns, 
which  are  to  be  erected  during  the  progress  of  the  plan, 
must  be  very  prejudicial  to  the  health  of  the  children.  The 
calculation  of  Dr.  Ptice^  that  in  London  not  one  half  of  the 
human  species  exceeds  the  age  of  two  years,  is  very  jurt. 
Upon  this  principle  they  had  two  other  houses,  one  in  York'- 
shire^  the  other  in  Shropshire,  for  the  reception  of  those 
children,  for  whom  country  air  was  absolutely  necessary. 
They  were  both  sold  on  getting  their  present  situation. 


lA)rd  Commissioner  Eyre. 
There  was  another  reason  for  that.    The  undertaking  was 
for  some  time  carried  on  to  a  great  extent,  and  supported  by 
grants  from  Parliament.     At  last  all  the  country  sent  their 
children  there;    upon  which  that  public  support  was  with- 
drawn; 
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dmwn ;  and  then  the  state  of  their  funds  made  it  necessary  for  179d» 

them  to  sell  those  houses.  ^  ^^"^^ 

This  is  of  course  at  a  private  relation.     Is  there  any  thing      General 
ia  the  original  charter^  which  speaks  as  to  the  outline  of  the  v. 

tni9t,  whether  it  was,  that  the  children  were  to  be  educated  in    ^^^^^nors 
the  country?     I  am  unwilling  to  grant  an  injunction,  as  then    Foundlino 
it  would  be  a  long  time  before  the  case  would  be  heard ;  for    Hospital, 
m  injunction  is  the  whole  effect  of  the  suit.     If  there  is  no 
injunction  it  may  be  brought  to  a  hearing  very  soon ;  there- 
lore  instead  of  moving  for  an  injunction,  why  not  set  down 
thecause? 

For  the  motion. 
There  need  be  no  delay ;  for  the  cause  may  be  set  down, 
and  go  to  the  Master  immediately:  but  they  ought  to  be 
stopped  *  by  injunction ;  for  if  they  are  to  go  on  in  building,        [  *4>5  ] 
tin  the  cause  can  be  heard,  whatsoever  may  be  the  opinion 
of  the  Court,  they  cannot  then  remove  the  buildings.      To 
apfdy  an  increase  of  revenue  to  other  purposes  than  those 
of  that  very  charity,  for  which  the  body  exists,   is  in  con- 
templation of  this  Court  an  abuse  of  that  revenue.     A  cor- 
poration, existing  for  particular  charitable  purposes,  is  not 
acting  according  to  the  end  of  its  institution,  if  an  increase 
of  revenue  is  to  be  appUed  to  the  fartherance  of  some  other 
charitable   purpose,  for  which  the  institution  does  not  ex- 
ist (34<).     The  power  of  this  corporation  to  sell  lands  given 
to  the  Hospital  is  very  strongly  stated  in  the  answer,  I  sup- 
pose, in  ordei^  to  insist,  that  i^  fortiori  they  have  a  power 
of  granting  building  leases :  but  they  have  that  power  to  sell 
only  provided  they  do  it  wisely  and  providently  for  the  pur- 
poses of  the  charity,  for  which  they  exist.      The  Court  will 
not  permit  an  increase  of  revenue  to  be  applied  to  other 
objects,  if  it  will  be  detrimental  to  those,  who  are  the  real 
objects  of  the  charity.     The  Grovemors  have  sold  stock,  and 
applied  legacies,  as  matter  of  annual  income  and  expendi- 
ture.   That  is  not  a  provident  management ;  and  this  Court 
would  not  permit  them  to  do  that,  though  they  might  have 
a  legal  power,  unless  it  appeared  to  be  absolutely  necessary 

to 
(34)  Attwmey  General  v.  Tanna,  ante,  1. 
Vol.  n.  D 
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[♦46] 


A  ooiporation, 
being  trustee, 
is  in  this  Court 
the  same  as  an 
indiridual. 


to  a^ply  part  of  the  principal.  In  <;ases  of  infimts  or  dift- 
rities  the  Court  will  not  permit  a  fidudajy  trustee  to  say, 
that  such  a  case  of  necessity  exists.  The  Court,  having  got 
possession  of  the  plan  by  the  filing  of  the  information^  will 
not  permit  it  to  be  carried  into  execution  at  tbe  discretion  of 
the  trustees  alone ;  nor,  approving  the  plan,  unless  there  are 
proper  provisions  for  its  being  executed  with  prudence*  This 
increase  of  revenue  is  not  necessary  for  the  purposes  of  the 
original  institution  of  the  charity:  for  there  is  no  pretence 
to  say,  the  present  income  is  not  infinitely  more  than  ample 
to  support  such  children  as  are  the  object  of  it  If  the 
circumstances  of  the  charity  pressed  for  something  immed^ 
ately  to  be  done,  perhaps  the  Court  woidd  not  grant  an  inn 
junction:  but  the  Court  must  see  that.  In  the  case  of  the 
Archbishop  of  Canterbury  an  estate,  the  property  of  the  fii^» 
had  been  sold,  and  the  money  paid  into  Court,  in  order  to 
build  a  palace  for  the  Archbishop  and  his  successors.  Tbe 
llfcte  Archbishop  Dr.  ComwalUs  had  made  a  ccdlettion  of 
materials  for  this  purpose.  Mrs.  CamwaUU,  as  his  executrixt 
applied  to  the  Court  to  have  so  much  of  the  money  in  Court 
paid  to  her,  as  would  amount  to  the  value  of  the  *  materiala 
collected  by  her  huisband:  but  Lord  Tkurlow  r^fiised  the  ap- 
phcation,  saying,  it  was  subject  to  the  control  of  the  Court; 
and  he  would  not  part  with  the  money,  till  he  had  seen  the 
scheme;  and,  if  approved,  he  must  be  sure,  that  the  plan 
approved  would  be  secured  in  the  execution  of  it.  The 
same  principle  wiU  apply  here;  and  the  Court  will  take  care» 
if  the  plan  is  approved,  to  secure  the  execution  of  it.  There 
is  no  doubt^  that  a  corporation,  being  trustee,  is  in  tibia 
Court  the  same  as  an  individual. 

Lord  Commissioner  Etre. 
The  history  of  the  Coventry  Corporation  proves  that  (S5). 


For  the  motion. 

The  case  of  Svtion  Cotjield  before  your  Lordships  was  an 

application  for  an  injunction.    Some  of  our  early  kings  had 

incorporated  them,  and  given  them  the  manor  of  Sutton  Col^. 

field  for  certain  charitable  purposes.    They  had  let  part  for 

building 
(35)  2  J9ro.  P.  C.  286. 
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building  and  other  purposes,  which,  they  said,  were  within  1793. 

the  original  purpose.    An  injunction  was  cnranted  upon  the      .   ^*"^^ 

A.TTOR.NKY 

ground,  that  the  Court  had  jurisdiction  to  look  at  it  in  that      General 

stage  of  the  cause,  unless  some  strong  reason  against  it  should  v. 

iqppear.     In  Duk^s  Law  of  Charitable  Uses  there  is  also  a    ^^^f  ^J^^^ 

case  of  the  same  corporation,   in  which  the  commission  of   Poundlino' 

charitable  uses  (86)  did  issue;  and  it  has  been  held,  that  the     Hospital. 

Court  has  jurisdiction  to  look  at  it,  wherever  that  commis- 

sioD  win  issue ;  2  Ves.  551.     In  Robinson  v.  Lord  Byron  (37 ), 

the  Defendant  had  made  a  great  lake  for  the  improvement 

of  his  park:  the  Plaintiffs  had  great  cotton  mills  upon  the' 

stream,  which  fed  this  lake:  they  apphed  for  an  injunction, 

stating  their  apprehension  of  two  inconveniences ;   first,  that 

die  water  would  not  flow  freely  enough;  secondly,    that  the 

dam-head  was  weak,  and  might  hreak,  and  the  mills  might 

be  earned  away.    An  injunction  was  granted  for  preventing 

die  water  from  flowing  otherwise,  than  it  did  on  a  particular 

day;  and  an  issue  was  directed  with  a  view  to  try  the  right 

to  tlie  stream,  in  order  to  modify  the  injunction,  when  the 

israe  should  come  hack.    The  execution  of  these  contracts 

ought  to  he  suspended,  at  least  till  an  inquiry  is  made  about 

die  gravd,  which  is  worth  200/.  an  acre ;  and  yet  does  not 

appear  to  have  been  considered  in  the  contracts ;  but  is  gi\eix 

to  the  builders  as  a  bonus.    If  it  is  not  so,  they  would  make 

that  appear.     The  Court  cannot  sport  with  public  charities. 

If  tfaeie  •»  any  ground  for  supposing,  they  may  be  wrong,       [  •iT  ] 

die  Court  will  stop  them ;  and  more  so  in  this  case,  as  there 

is  no  necessity  or  urgency  stated ;  which  in  such  cases  might 

peihaps  prevent  the  Court  from  making  the  usual  inquiry. 

The  Counsel  for  the  Hospital  was  stopped  by  the  Court. 

Infrd  Commissioner  Eyre. 
When  I  stated  my  difficulty  as  to  the  injunction,  the  an- 
swer given  was,  that  there  need  not  be  any  delay;  as  the 
cause  might  go  immediately  to  the  Master  for  an  inquiry, 
^rfaedier  the  plan  would  be  beneficial:  I  perceived  therefore, 
dist  it  was  the  opinion  of  the  Counsel  for  the  motion,  that 
we  were  sitting  in  the  ordinary  exercise  of  the  jurisdiction, 

this 
(30)  43  JEBis.  0.  4.  (37)  iBro.  C.  C.  588. 
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this  Court  assumes  with  regard  to  all  public  and  private  dia* 
rities^  not  specially  established  with  visitors^  so  as  to  exclude 
the  jurisdiction  of  the  Court.  That  is  a  very  important 
question.  I  am  satisfied^  that  this  Court  has  a  jurisdiction, 
that  ia,  a  limited  jurisdiction,  with  regard  to  all  things  of 
this  nature :  but  I  am  also  satisfied,  that  it  has  no  such  juris- 
diction, as  the  Counsel  have  proceeded  on.  There  is  nothing 
better  established,  than  that  this  Court  does  not  entertain  a 
general  jurisdiction  to  regulate  and  controul  charities  es- 
tablished by  charter.  There  the  establishment  is  fixed  and 
determined ;  and  the  Court  has  no  power  to  vary  it.  If  the 
Governors^  established  for  the  regulation  of  it,  are  not  those, 
who  have  the  management  of  the  revenues,  this  Court  has 
no  jurisdiction ;  and,  if  it  is  ever  so  much  abused,  as  far  as 
respects  the  jurisdiction  of  this  Court,  it  is  without  remedy : 
but  if  those,  established  as  Governors,  have  also  the  ma- 
nagement of  the  revenues,  this  Court  does  assunie  a  juris* 
diction  of  necessity,  so  far  as  they  are  to  be  considered  as 
trustees  of  the  revenue.  That  is  stated  in  the  book  upon 
charitable  uses ;  and  referred  to  in  several  authorities ;  par- 
ticularly in  Attorney  General  v.  Smarts  1  Ves.  72,  and  At^ 
tomey  General  v.  Middleton,  2  Ves.  327  (38).  The  result  is, 
this  Court  must  not  hastily  take  upon  itself  to  interfere  with 
those,  who  have  by  charter,  and  in  this  case  by  act  of  Par- 
liament, the  whole  controul  over  this  charity.  But  where, 
having  also  the  management  of  the  revenues,  they  ar^ 
abusing  their  trust,  the  Court  has  jurisdiction.  With  a  view 
to  that  I  asked,  whether  part  of  the  plan  was,  that  it  should 
be  conducted  in  the  country;  and  I  thought  it  probable  *  on 
account  of  the  children.  It  is  better,  that  they  should  be 
brought  up  in  the  country  than  in  t^nn,  as  appears  froin 
the  statement  of  the  Attorney  General  upon  a  comparative 
view  of  the  death  of  children  in  town  and  the  country.  That 
made  it  probable,  that  it  was  part  of  the  original  plan,  th&t 
this  establishment  should  be  in  the  country.    If  so,  to  bring 

a  town 


(38)Tbe  case  ot  Birmingham 
School,  Eden  v.  Foster,  2  P.  Will. 
325.  Post,  Attorney  General  v. 
Dia^ie,  Vol.  XlII,  619.  Attar- 
ney  General  v.  The  Earl  of  Cla- 


rendon,X\U,  491.  The  case  of 
Berhhampitead  School,  2  Tet.  4* 
Bea.  134,  upon  petitiou  under 
the  statute  52  Geo.  III.  c.  101, 
instead  of  information. 
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A  town  round  it  would  be   changing  the  plan;    and  would  IWS. 

kave  such  a  tendency  to  pervert  the  end  of  the  institution,  as      .    ""^"^ 

ij    1.  1^    .     1     1     ^  .  1       Attorney 

would    nave  autnonzed    the  Court   to    interpose  upon    the      General 

ground   of  a  breach    of  trust.      But   it  not   only  does  not  »• 

ippear,   that  such  was  the   original   plan,   but  neither   does    ^^If^^^^ 
k  appear,  that  any  man  will  say,  that    the  plan  now  prov  Foundling 
posrf  will  endanger  the  health   of  the  children.      If  it  was     Hospital.* 
intended  to  proceed  upon  that,  and  it  is  not  marked  out  so, 
that  the  Court  can  proceed  upon  it  as  upon  certain  datay  it 
ought  to  be  proved  by  affidavit.     Then  can  the  Coiui;  in- 
terpose by  way  of  injunction  in  the  management  of  the  re- 
venues and  improvement  of  the  profits  of  it  without  affidavit? 
There  is  nothing,  which  calls  upon  the  Court  upon  evidence 
to  stop  the  hands  of  the  trustees  by  injunction.    The  only 
other  ground  would  be  on  account  of  a  breach  of  trust  upon 
the   fiice  of  it ;  and  that  it  is  the  duty  of  the  Court  to  stop 
the  trustees  immediately,  because  it  is  in  the  nature  of  waste. 
Hiat  would  do,  if  made  out:   but  the  prayer  of  the  infor- 
mation being  generally  not  to  grant  any  building  leases,  must 
have  gone  upon  the  other   ground  of  breaking  in  on  the 
original  plan.      We  might  'stop   there    by   saying,  that  the 
pttLjer  of   the  information    fails  altogether    upon    the  only 
ground,  on  which  it  can  be  supported,  unless  it  can  be  main- 
tained, as  has  been  argued,  that  it    is  in  nature  of  waste 
to  turn  profitable  meadow  land  into  buildings.     Does  it  ap- 
pear upon  the  information  and   answer,  that  this  would  ne- 
cessarily be  unproductive,  and  a  bad  bargain  ?     Nothing  of 
that  kind  appears.    What  they  have  let  has  been  let  at  a 
renl  of  about  900/.   a  year.     This  rage    for  building  may 
some  time  or  other  prove  inconvenient  to  the  public :  but  to 
say,  it  win  be  so  immediately,  is  more,  than  I  am  authorized 
lo  do.     Upon  the  hearing    perhaps  sonrething  may  be  es- 
taUished  to  make  the  Coiui;  interfere.    As  to  the  other  part, 
whether  the  particular  contracts  ^entered  into  are  clearly  im- 
provident, so  as  upon  that  to  justify  an  injunction,  that  is 
not  within  the  prayer  of  the  information,  which  says,  there 
ought  to  be  no  buildings  at  all.     I  think,  the  trustees  have 
acted  with  care  and  attention.     They  have  taken  the  report 
of  surveyors;   and  made  their  contracts  upon  them.     It  is 
vaiA,  the  contracts  do  not  specify,  what  degree  of  attention 

was 
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1793.         was  used  in  the  particular  article  of  gravel :  but  it  does  not 

.   ^^"^^  appear,  that  that  was  not  included  in  the  estimate,  upon  which 

General     ^be  contracts  have  proceeded.    I  am  desired  to  presume  thi^: 

f«  but  I  must  presume  the  other  way.      The  presumption  is^ 

of  ftie^^    that  the  trustees  are  doing  their  duty,  till  the  contrary  ap- 

FouMDLiNG    pears  so  strongly,  that  I  am  obUged  to  say,  they  are  not. 

Hospital,     g©  informed  as  they  were  upon  the  subject  of  the  value  of 

the  gravel,  having  refiised  to  sell  it  at  a  price  they  thought 
too  low,  I  cannot  suppose,  they  have  been  guilty  of  a  breach 
of  trust,  and  have  given  it  away  to  these  builders.  As  to 
the  bricks,  every  one  knows,  there  is  not  a  great  building 
carried  on  about  London^  in  which  it  is  not  one  of  the  first 
objects  to  convert  the  soil  into  bricks  for  building  upon  the 
spot.  The  smell  of  bricks  is  disagreeable.  The  smell  of  the 
manure,  which  is  spread  upon  these  fields  every  summer,  is 
worse ;  only  that  it  is  for  a  shorter  time.  But  if  buildings 
are  to  be  carried  on,  we  must  not  reject  the  only  means,  by 
which  they  are  to  be  carried  on  to  advantage.  Upon  the 
whole,  in  cases,  where  there  is  a  charter  establishment  of 
this  kind  with  Governors  to  conduct  it,  they  have  the  power 
in  themselves ;  and  we  have  nothing  to  do  with  it  unless  in 
case  of  a  breach  of  trust;  and  upon  coming  for  an  injunction 
a  high  probabiUty  must  be  shewn,  that  that  is  the  case;  and 
then  the  ii^unction  ought  to  go. 

Lord  Commissioner  Asuuurst. 
There  is  no  doubt,  as  a  general  position,  that  this  Court 
has  a  controlling  power  over  all  charitable  institutions.    As 
little  doubt  is  there,  that  this  Court  will  grant  an  injunction, 
wherever  it  is  properly  laid  before  them  either  by  positive 
Q^  probable  evidence,  that  the  trustees  are  acting  in  a  manner 
inconsistent  with  iSSt  trust;  and  are  either  doing,  or  about 
to  do,  what  will  be  detrimental  to  the  charity ;  and  which, 
when  done,  cannot  be  undone.    The  only  question  is,  whether 
this  is  d6e  of  those  cases ;  for  the  Court  has  no  right  to  take 
the  trust  out  of  the  hands  of  those,  who  are  the  real  ad- 
ministrators of  the  charity,  unless  it  appears,  they  have  acted 
improperly.    Those,  who  come  for  the  injunction,  must  make 
out  that  case  clearly.    Here  an  information  is  filed ;  and  the 
prayer  of  it  is  to  prevent    this   corporation  from  granting 

building 
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ba9^iiig*Iieaa08,  or  Iniild&ig  th^neelyesi  tipota  the  gn)und'1)e- 

looigiiig  'to  tlie  fibiindatidii.    The  question  id,  whether  this  is 

mde  but  plainfy  to  he  inconsistent  with  the  trust,  or  pre- 

joilieul  to  the  foundadon,  of  which  they  are  trustees.    It  ie 

BQt  made  out,  even  by  probable  evidence,  so  as  that  this 

Codrt  can  take  it' up,  and  put  a  stop  to  what  they  are  doing. 

It  does  iiot  necessarily  folloFi  that  the  conversion  of  meadow; 

kod'  into  buildings  is  a  detriment  to  the  charity.    It  may  b^ 

a  great  btaefit  to  it     It  has  been  stated,  that  this  is  in' 

natars  of  waste,  because  the  conversion  of  meadow  land  into 

bufldingiB  would  be  waste,  if  the  buildings  shoidd  not  aniwer ; 

spd  that  the  scheme  is  problematical  and  uncertain:  that  is 

isAier  an  argument  th^  other  way ;  for  then  we  ought  to  go 

tfe  utmost   length  of  investigation,  before  we  pronounce  it 

injuioiis;  akid  we  must  clearly  see,  that  it  must  be  a  nui* 

sanee  and  injurious  to  the  charity.    Wherever  the  matter  is 

80  problematical,  thi9it  we    cannot  see  with  any  degree  of 

predsion,  that  it  is  injurious,  it  is  too  short  in  this  stage  of 

the  cause  to  grant  an  injunction;  and  the  more  so,  as  it  is 

admitted,  that  this  information  may  very  soon  be  brought  to 

a  hearing.     If  the  injunction  is  granted,  the  cause  will  not 

pnK»ed  so  quick,  as  it  otherwise  wiU;   because  by  the  in* 

junction  the  Plaintiff  gets  the  benefit  of  his  suit.     Therefore 

it  is  not  a  case,  in  which  it  is  fit  for  us  to  throw  such  a  stigma 

upon  the  Governors  of  this  charity,  as  to  say,  it  is  probable 

they  are  acting  inconsistently  with  their  duty. 
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Lord  CkfmmUsioner  Wilson. 
I  a^  of  the  same  opinion.  The  Defendants  are  a  corpo- 
FatMm  instituted  by  charter  and  act  of  Parliament  for  the 
purpose  of  governing  this  charity ;  and  I  take  it,  that,  unless 
ihflfe  is  some  reasonable  ground  to  say,  there  is  an  actual 
abuse  of  trust,  we  have  no  jurisdiction  to  take  it  out  of  their 
hands,  and  to  stop  them,  till  we  can  inquire,  whether  they 
lie  abusing  their  trust  or  not.  K  they  violate  their  trusty 
and  that  can  be  made  out,  it  is  proper  to  punish  them,  and 
to  stop  them,  till  we  can  inquire :  but  it  is  necessary  to 
Bake  that  out  in  all  cases.  Though  there  is  a  private  re- 
lator in  this  information,  he  does  liot  complain  of  any  injury 
to  himself;  for  whether  they  are  a  corporation  or  indivi- 
duals. 
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duals,  they  would  be  answerable  for  injuries  to  third  pe^ 
sons.  Neither  is  it  pretended,  that  they  are  doing  thii 
for  their  own  benefit:  but  it  is  simply  aUeged  to  be  in- 
jurious to  the  charity.  First,  it  is  said  to  be  injurious  U 
^  the  health  of  the  children :  but  there  is  no  evidence  to  sup 
port  that.  Next  it  is  said,  the  bargain  is  improvident :  bol 
how  is  that  proved  ?  By  shewing,  that  the  i>ersons,  to  whon 
they  applied  for  a  plan,  gave  them  one,  and  it  does  not  ap 
pear,  whether  they  proceeded  according  to  it.  It  does  noi 
appear,  whether  they  have  deviated  firom  it,  or  not ;  nor,  i 
they  have,  whether  they  are  right,  or  not.  In  one  instankx 
they  could  not  get  leave  from  the  Duke  of  Bedford  to  carrj 
away  the  gravel.  Upon  that  refusal  they  have  appUed  to  tlu 
Skifmer^s  Company  for  a  road,  and  Have  not  yet  received  ai 
answer.  Perhaps  it  might  have  been  convenient  to  make  i 
bargain,  that  it  should  go  for  less  than  the  value  on  account  o 
the  difficulty  of  carrjring  it  off*.  Then  there  is  a  question 
whether  it  is  better  to  have  houses  or  meadow  land  ?  It  i 
more  beneficial  to  have  houses  than  land  so  near  London.  Bu 
we  cannot  prevent  them  from  proceeding  in  this  plan,  becauM 
we  do  not  know,  whether  these  buildings  will  hereaftei 
let  so  well,  as  they  expect.  It  appears  at  present  a  bene 
ficial  thing. 


1792. 
Nov.  2B/A. 

1793. 
Jan.  26/A. 
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WATSON  V.  BIRCH  (39). 


npHE  Defendant  Birch  agreed  to  sell  by  private  contract  foi 

10,000/.  an  estate,  which  was  by  decree  directed  to  Ix 

sold  for  payment  of  debts  and  legacies.     On  reference  to  thi 

of  the  report   Master  to  see,  whether  the  contracts  made  were  fit  to  be  exe 

•      

on  circum-       cuted,  they  were  set  aside ;  and  the  estate  was  sold  before  the 
stances  *  as 
-         ' ,  Master  for  15,300/.    An  order  nisi  to  confiirm  the  report  wai 

owner  of  the  ^'^^'^^ned  on  5th  July,  1792 ;  and  the  report  was  confirmed  or 
estate*  who  ^'^^  ^^^^  ^^  *^®  same  month.  On  28th  November,  1792,  i 
joined  in  the  motior 

motion,  was  in  (99)  Lord  Commissioner  Eyre  absent, 

prison  at  the 

time  of  the  confirmation,  and  a  fourth  of  the  original  price  was  oflered  in 
advance:  bnt  a  deposit  of  the  whole  advance  was  required.  Increase  of 
price  alone  will  not  do :  hut,  when  large,  is  a  strong  auxiliary  circumstance. 
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ttodon  was  made  on  the  part  of  the  Pkintiffs,  who  were  cre^ 

ditois,  to  open  the  bidduigs ;  in  which  motion  the  Defendant 

Bireh  joined.    The  foundation  of  the  application  was  an  over- 

liidding  of  above  4000/.  and  that  Birch  was  in  confinement  in 

the  Fleet  prison  at  the  time  of  the  confirmation  of  the  report ; 

«id  was   told  by  two   persons,   that  they  would  direct  their 

agents  to  open  the  *  biddings ;  which  they  neglected  to  do.    It 

vas  admitted,  that  no  delay  was  to  be  imputed  in  bringing 

OD  diis  motion ;  as  the  long  vacation  commenced  immediately 

after  confirmation  of  the  report ;  and  since  the  beginning  of 

tena  it  had  been  put  off  from  day  to  day  by  arrangement 

among  the  Counsel. 


1793. 


Watson 

Vm 
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Mr.  Mansfield,  Mr«  Selwyn,  and  Mr.  Nedham,  for  the 
Motion. 
If  parties  apply  to  open  biddings,  before  the  report  is  con- 
finned,  it  is  of  course  to  open  them  on  payment  of  costs  and 
laaking  a  deposit :  but  aflter  confirmation  a  special  ground 
upon  evidence  is  required.  The  overbidding,  offered  now, 
exceeds  one-fourth  part  of  the  original  sum.  If  it  stood  on 
the  single  circumstance  of  so  great  an  advantage,  that  would 
do.  In  Hooper  v.  Jewel,  14th  February,  1758,  biddings  were 
opened  upon  the  circumstance  of  advance  of  price  only ;  and 
that  advance  was  only  150/.  upon  2000/.  The  Court  will  lay 
hold  of  any  special  circumstances  to  let  in  this  great  advantage ; 
Price  V.  Moxon,  14th  Jfdy,  1754,  before  Lord  Hardwicke; 
GowerB  case  in  the  House  of  Lords,  8th  May,  1766,  6Bro. 
P.  C.  l^A;  Gwyn  v.  Hodges,  14th  November,  1766.  Nothing 
can  be  cited  against  this  application  except  a  short  note  in 
S£ro.  C  C.  475,  and  what  was  said  by  one  of  the  Lords  Com- 
missioners in  Ptideaux  v.  Prideaux,  I  Bro.  C.  C.  287,  that 
the  Court  is  very  slow  in  opening, biddings;  but  he  also  said, 
justice  must  not  give  way  to  policy. 


Solicitor  General  and  Mr.  Mitford,  for  the  Purchaser. 
What  win  operate  as  a  general  discouragement  to  bid  in 
this  Court  must  be  a  mischiefs  Without  fraud  or  combination 
it  is  impossible  to  open  biddings  up  the  mere  circumstance  of 
advance  of  price.  It  does  not  necessarily  follow  from  this 
pfier,  that  the  estate  is  really  of  greater  value,  if  carried  into 

the 
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tfad  general  market.  Theip  advance  may  depend  upon  specoi' 
lation.  In  SoqU  v.  NesbU,  SBro.  C.  C.  An 6,  the  Lord  Cham!- 
cellar  said,  upon  full  consideration  of  all  the  cases,  itwa» 
necessary  men  should  know,  that,  when  biddings  were  ooih 
firmed,  they  should  not  be  opened.  A  very  large  sum  was 
otfered  there :  but  the  Court  thought,  no  addition  of  priod 
alone  could  open  the  biddings ;  but,  if  it  could  be  clearly  and 
unequivocally  established,  that  there  was  any  private  agreemaift 
between  the  bidders  not  to  bid  against  each  other,  that  is  H 
practice,  the  Court  ought  to  prevent.  It  was  attempted  on 
that  ground :  but  *  the  evidence  was  only  hearsay ;  and  it  wa» 
positively  denied  by  the  Defendant.  Therefore  the  Court 
thought  there  was  no  ground  for  it 

Prideaux  v.  Prideaux  was  conceived  to  be  against  the 
practice  of  the  Court.  The  purchaser  appUed  to  the  Lord 
ChanceUar  to  discharge  the  order,  made  by  the  Lords  Com^ 
missioners ;  and  upon  great  consideration  he  did  reverse  dmt 
order ;  and  gave  the  purchaser  the  benefit  of  the  sale.  The 
circumstance,  that  the  sale  took  place  without  any  account  of 
the  personal  estate,  had  great  weight  with  the  Lords  Com* 
missioners:  but  it  was  afi;erwards  found  to  be  the  constant 
practice  in  the  office,  that,  when  the  Master  was  satisfied, 
that  there  would  be  a  deficiency  of  the  personal,  he  might 
put  up  the  estate  to  sale  before  confirmation  of  the  report 
9s  to  the  personal  estate.  If  mere  inadequacy  of  price  is 
sufficient,  that  was  a  gross  case  of  that  kind.  The  Court 
did  not  open  the  biddings ;  but  set  aside  the  order  for  sale ; 
oonoeiving  it  to  be  irregular,  that  the  estate  was  ^kSA  at  all; 
and  that  it  was  impossible  to  let  in  the  increase  of  price  upon 
any  other  ground  than  that.  The  application  was  changed 
io  a  motion  for  that  purpose.  When  it  came  before  the 
Lord  Chancellor 9  he  said,  it  was  impossible,  that  the  order 
could  have  been  made  upon  the  ground  of  inadequacy  of 
price ;  as  it  was  to  set  aside  the  sale,  not  to  open  the  bid* 
dings ;  and,  as  to  letting  aside  the  sale,  he  said,  there  was 
nothing  to  raise  a  ground  for  that ;  as  there  was  nothing,  in 
which  the  purchaser  was  implicated ;  and  he  treated  Gower^B 
case  as  a  case  containing  circumstances,  which  perhaps* 
might  have  been  a  ground  for  a  bill  in  this  Court  to  set  aside 
the  contract.    In  that  case,  where  all  the  others  were  menV 

tionedf 
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tiiMied,   there  were  important  circumstancesy  not  appearing         1703« 
distinctly  in  the  report,  but  stated  by  the  late  Lord  Chan-      ^^""^^ 
celhr  from  his  own  knowledge*    I  do  not  believe  he  approved  9. 

that  case:  but  the  ground  of  it  was,  that  some  years  before        Birch* 
the  sale  a  survey  was  made  in  the  fiunily  with  some  degree  of 
collusion  with   the  tenants,  misrepresenting    the  value  and 
quahty  of  the  estate;   and   some  of  the  purchasers  knew, 
there  had  been  this  fraud  in  making  the  survey;  and  the 
fiuml^  did,  not  know  it.    That  ground  the  Lord  Chancellor 
stated  as  the  only  ground,  on  which  the  case  could  be  sup- 
ported.    After  the  biddings  were  opened,  those,  who  had 
opoed  them,  bid  again,  and  instead  of  28,000/.  gave  38,000/. 
After  the  second  sale  *  2000/.  more  was  offered  by  those,  who       [  ^54  X 
appealed  from  the  former  order ;  and  the  creditors  of.  the  late 
Lord  Gower  supported  that  offer  very  strongly:  but  Lord 
Camden  would  not  open  it  again;   saying,  the  report  was 
absolutely  confirmed ;  and  saying  then  it  was  simply  an  offer 
of  more  money;   which  would  not  do.    In  Price  v.  Moxon 
ibeie  were  circumstances  of  the  same  kind.    The  purchaser 
of  the  estate  was  partner  with  the  SoUdtor  in  the  cause ;  and 
frcmi  some  particular  knowledge  he  had,  to  the  benefit  of 
which  the  other  parties  were  entitled,  the  sale  was  set  aside. 
(eiidesy   the  party,  who  came  to  ppen  the  biddings,   was 
qiiaiDfoniied,  as  to  the  time  of  confirming  the  report.    For 
these  reasons  the  Court  thought,  they  might  lay  hold  of  the 
purchaser  in  that  situation :.  but  in  Gower's  case  Lord  A^or- 
fjiimgtom  did  not  much  approve  of  that  case.    The  circum- 
stances of  Hooper  v.  Jewel  do  not  appear,  nor  the  degree  of 
discussion;  and  it  is  done  away  l^  the  other  cases,  in  all 
wUch  it  is  laid  down,  that  overbidding  alone  is  not  suflScient ; 
and  that  was  settled  in  Gower's  case.    The  circumstances  of 
Gw^  V.  Hodges  are  not  stated.    It  is  stated  to  have  been  on 
ihe  14>th  November,  1766.    If  so,  it  was  very  soon  after  the 
appeal  in  Gower's  case.    There  must  have>  been  other  cir- 
cumstances besides  mere  inadequacy  of  price. 

Lord  Commissioner  Ashhurst. 
This  is  a  question  of  great  importance,  as  relating  to  sub- 
jects, which  occur  every  day  in  this  Court.    As  the  cases 

have 
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have  fluctuated,  it  is  necessary  to  consicler  them,  and  to  en* 
deavour  to  lay  down  something  like  a  rule  upon  this  subject. 
We  will  give  our  opinion  in  a  few  days. 


Lord  Commissioner  Ashhursi  delivered  the  opimoii.  of 
the  Court. 
We  have  considered  this  case ;  and  it  certainly  much  im-' 
ports  the  suitors  of  this  Court,  that  sales  by  auction  before 
the  Master  should  be  put  upon  such  a  footing,  that  bidders 
may  know  with  some  degree  of  certainty,  when  they  are  con- 
firmed in  their  purchases.    But  this  Court,  as  entrusted  mtk 
the  interests  of  vendors,  must  take  care  of  those  interests^ 
*  Therefore  we  took  time  to  consider,  in  order  to  endeavour 
to  extract  from  the  cases  some  line  of  certainty,  as  far  as  the 
circumstances  would  admit  of:  but  upon  the  best  considera^ 
tion  we  cannot  find  any  more  confined  rule  than  this ;  that,  as 
a  general  principle,  biddings  are  not  to  be  opened  after  con* 
firmation  of  the  report  unless  under  particular  circumstances. 
In  Gower*s  case  it  was  decided  thus  far,  that  increase  of  price 
alone  is  not  sufficient ;  but,  if  fraud  appears,  that  suspends  the 
operation  of  the  general  rule  ( 40 ).     That  was  only  mentioned 
as  one  exception :  but  it  was  not  laid  down  as  the  only  possible 
exception.    The  same  general  rule  was  laid  down  in  PrideauxY. 
Prideaux.     Large  increase  of  price  is  a  strong  auxiliary  argu- 
ment, where  there  are  likewise  other  grounds ;  as  it  shews^ 
that  the  application  is  not  calculated  merely  for  delay,  but  that 
the  parties  are  in  earnest.    This  brings  it  to  the  circumstances 
in  this  case ;  in  which  the  sum  overbid  is  larger  than  has  ever 
occurred  before,  amounting  to  one-fourth  part  of  the  original 
price:  but  that,  as  I  said  before,  is  not  of  itself  sufficient. 
As  to  the  time  of  applying,  there  is  no  laches  ;  as  the  report 
was  confirmed  only  a  few  days  before  the  long  vacation ;  and 
therefore  there  was  no  opportunity  of  applying  sooner.    Nor  is 
there  any  reason  for  imputation  on  the  conduct  of  the  pur- 
chaser.     Therefore  the  only  thing  to  take  the  case  out  of  the 
general  rule  is  the  situation  of  the  Defendant ;  who  was  a  pri- 
soner in  the  Fleet.     This  does  furnish  some  ground.     Courts 

of 
(40)  Post,  Vol.  VIII,  502. 
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of  law  are  in  general  more  exact  in  adhering  to  general  rules 
of  practice  than  Courts  of  equity,  but  will  sometimes  depart 
firom  them  upon  general  principles  ;  as  in  the  instance  of  a 
person,  coming  to  set  aside  a  judgment  for  irregularity ;  he 
must  come  in  the  first  instance :  but,  if  he  is  in  prison,  that 
b  considered  as  an  excuse.  That  applies  to  this  case.  Birch 
joined  in  the  offer  to  open  the  biddings ;  and  was  at  the  time, 
when  at  the  report  was  confirmed,  a  prisoner.  Though  he 
expressed  a  wish,  and  intention,  that  the  biddings  should  be 
opened,  he  could  not  look  after  it  himself.  If  he  had  b^^  at 
large,  he  might  have  gone  to  his  friends  at  Manchester.  This 
certainly  seems  to  be  a  fair  ground  to  take  it  out  of  the 
general  rule :  but  to  shew,  we  will  support  that  general  rule 
tt  much  as  possible,  we  will  open  the  biddings  with  this 
restriction,  that  the  Defendant  shall  make  a  deposit  of  the 
vhole  sum  offered  in  advance  (41). 


170Jr. 
Watson 

V. 

Birch. 
Coorts  of  law 
will  depart 
from  general 
rules  of  prac- 
tice upon  go-  . 
neral   princi* 
pies ;  as  where 
a  prisoner  is 
excQsed  for 
not  coming  in 
the  first  in- 
stance to  set 
aside  a  judg- 
ment 


(41)  Ante,  Vol.  I,  453.  Post, 
M,487.  UpiouY.  Lord  Ferrers, 
IV,  706.  Chetham  v.  Grugean, 
AmmymfnUf  Tait  v.  Lord  North' 
wiei,  V,  86,  148,  655.  Rigby  v. 
Maauanara,  Anonymous,  VI, 
117,  466,  513, 515,  615,  and  the 
note  in  page  466.  Andrews  v. 
Etsersom,  VII,  4*20,  patting  an 
e«d  to  the  rule  of  10  ]^  cent. 
Brooks  Y.  Snaith,  3  Fet.  ^  Bea. 
144.  TkantkiU  v.  TkamhiU, 
tJme.  Sf  Walk.  347.  Qiblnms  y. 
BmseU,  4  Madd.  52.  Garstone 
T.  Edwards,  Price  y.  Price, 
1  Sim.  ^Stu.  20,  286.  This  de- 
cision is  moch  disapproved  by 
Lord  EUen^  C.  post,  Vol.  XI, 


57.  Morice  y.  The  Bishop  of 
Durham,  WhUe  v.  Wilson,  XIV, 
151.  Preston  y.  Barker,  XVI, 
140.  Biddings  before  Commis- 
sioners of  Bankraptcy  may  be 
opened  on  application  without 
delay :  Ex  parte  Oreen,  1  Atk. 
202.  Ex  parte  Partington,  1 
Ball  ^  Beat.  209.  Biddings  not 
opened  on  a  less  advance  than 
40^ ;  Farhw  y.  Weldan,  4  Madd. 
460,494.  Brookjield  Y.  BradUg, 
1  Sim.  ^  Stu.  20,  23.  £10  de- 
posit, 3  Madd.  494.  Where  the 
subject  is  a  colliery,  see  post. 
Wren  y.  Kirton,  VIII,  502.  Wil- 
liams  Y.  Attenborough,  1  Turn. 
70. 
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Nov.  Ith,  Qth,     > 

^*' 1793^*        NABOB  OF  THE  CARNATIC  v.  EAST  INDIA 
j^  SsiiL  COMPANY. 

4B^.C.C180. 

PoUtieal  tra*^    A  FTER  the  plea  was  over-ruled  in  this  cause  (42),  an  an- 

ties  between  a  swer  was  put  in,  containing  the  same  matter  of  defence 

foreign  sUte  that  had  formed  the  subject  of  the  plea.  It  stated  the 
atfd  subjects  of  characters  and  situations  of  the  Plaintiff  and  Defendants,  and 
43.^^  n.  .  •  ^  iK>wers  given  to  the  latter ;  and,  taking  up  the  accounts 
acfinff  as  an  fi^"*  *h^  year,  1749,  stated  the  various  transactions  betweai 
independent  them  down  to  the  year  1787 :  it  then  particularly  stated  the 
state  under  final  treaty  between  them  in  that  yeav^;  by  which  nine  lacks 
powers  grant-  of  pagodas  were  to  be  contributed  by  the  Plaintiff,  as  the 
ed  by  charter  annual  peace  establishment,  and  four-fifths  of  his  revenue, 
and  act  of  par-  ^^f^^  certain  deductions,  were  to  be  paid  into  the  treasury  of 

'  ^      the  Company  for  the  purpose  of  discharirinff  his  debts :  and 
not   a  snbject    •     ^  ,  , ,  i :      ^       ,       ,^  i 

of  moniciDal  Company  were  to  be  accountable  to  him  for  the  whole. 

jorisdction ;  ^^  answer  then  insisted,  that  in  all  these  transactions  the 
therefore  a  bill  Plaintiff  acted  as  a  sovereign  prince,  and  the  Defendants  in 
founded  on  exercise  of  the  sovereign  power,  delegated  to  them  by  charter 
such  treaties  and  act  of  Parliament ;  and  that  the  agreements  and  treaties 
by  the  Nabob  i,etween  them  were  of  a  foederal  nature  ;  and  that  all  the 
.^  matters,  which  were  the  subject  of  the  bill,  were  cognizable 

EoMi  Imdia.        ^^  ^^  ^^  ^^  nations,  not  by  a  municipal  court  of  justice. 
Campanw  was        ^^^  cause  was  argued  at  great  length  upon  the  same  general 

question,  that  was  agitated  upon  the  plea;  viz:  whe&er^ 
considering  the  character  and  situation  of  the  Plaintiff  and 
Defendants,  and  the  subject  matter  of  the  transactions, 
which  took  place  between  them,  the  bill  could  be  main- 
tained (4S). 

Lard  Commissianer  Etre  (before  tbe  Reply.) 
I  wish    you  to  consider,   whether  by  the  course  of  this 
Court  it  is  the  bounden  duty  of  the  Court  in  all  cases  of  trans- 
actions 

(42)  Ante,  VoL  I,  371.  ^Bro.    omitted ;  as  it  wonld  have  been 
C,  C.  292.  ioipossible  to  have  avoided  re- 

(43)  The    general    question  petition  by  any  metbod,  which 
having  been  very  fally  discussed  would  not  have  destroyed  their 
upon  the  plea,  the  argaroents  arrangement  and  connection, 
on   the    present   occasion    are 
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letlDiiB  between  patfies  io  deoree  an  account.    As  to  that         1799a 
tbaxie  IS  one  case  in  2  Vem.  276,  Sherman  v.  Sherman,  in       vTC^b 
which  the  Court  did  not  decree  an  account; :  though  theref        of  the 
was  no  hflCr   to  it:   but  *  ihere  were  circumstances,  which     Cabnatiq 
rendered  it  very  improbable,   that  the  party,    asking  the  ac-.  fj^^^  iNniA 
count,  had  any  thing  really  due ;  and  the  Court  left  the  parties    Company., 
to  liieir  action.    If  it  is  in  the  discretion  of  the  Court,  I  ^dsh       L     ^  J 
Ae  case  maybe  considered  a  little  u{)on  the  outhne,  as  it 
dtaadv  npcAa  tibe  answer.    By  that  the  ^neral  outline  is,  that 
a  debt  waa  originally  contracted,  (no  matter  how>  for  thb  wiK 
Bdt  loach  the  general  question  between  you)  for  which  a  pro^ 
tiabn  was  made  in  1781 ;  that  this  must  be  eOnsideared  as 
adoiowiedged  by  both  parties  to  be  an  existabg  debt  then. 
Ip  1785  another  provision  was  made  by  another  agreement; 
in  winch  agreement  there  is  a  provision,  as  it  seems  to  me, 
tx  the  foture  liquidation  of  the  debt  subsisting  between  ther 
parties;  tfierefore  there  is  an  acknowledgment  of  a  debt  stitt 
sttbsJBting.    That  seems  to  be  carried  on  to  1787,  when  the. 
ImI  treaty  wate  made ;  for  that  provision  for  tbe  liquidation* 
of  tbe  debt  was  fnresserved  by  that  treaty.    Here  then  is  front 
1781  ta  1787  an  acknowledgment  by  the  party,  desiring  thia 
aeeount,  of  a  debt  subsisting  fit>m  him  to  the  Defendants.- 
Sronr  the  answer  there  appears  great  probability,  that  that^ 
debt  ia  still  subsisting,  and  is  greatly  increased ;  therefore  the 
hope  lof  a  baknoe  to  the  Plaintiff  seems  remote;  and  the  pro- 
bdnlity  that  it  is  the  other  way,  is  very  strong.    In  that  case 
Ibe  prospect,  that  the  Court  will  be  able  to  do  justice  to  the 
Defendants,  has  been  observed  upon  already.    In  that  kind 
of  eaae,  wtth  so  little  probability  of  a  balance  to  the  Phmtifi^- 
I  wish    you    to   consider  whether,   supposing   it  a  question 
of  discretion,  the  Court  under  all  the  circumstances  ought  to 
dectee  an  account,  which  upon  the  face  of  the  answer  seems 
necessary  to  be  taken  up  from  the  year  1749  to  1781»  and  to 
be  continued  down  to  the  present  year,  involving  that  variety 
of  matter  which  appears  necessary  by  the  answer,   and  at* 
tiendedwitii  the  difficulty  as  to  the  vouchers  of  this  account; 
tD  which  the  prosecution  of  such  accounts  between  parties 
Mdent   SOOO  miles  off  will  be  liable,   and  the  cBfficulty  of 
enforcing  the    prosecution   of   the    account    in    the   usual 
musier,  as  by  production  of  all  papers,  perhaps  in  a  foreign 

language, 
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language,  to  be  sent  into  the  Master's  office,  to  be  there  traliar 
hted,  and  also  by  examination  of  the  parties.  The  case,  I- 
hare  mentioned,  only  brings  into  a  degree  of  doubt  the  ge-^ 
neral  position  as  to  the  Court  having  a  discretion  or  not. 

Reply. 
In  Shertnan  v.  Sherman  there  must  have  been  some  settle^ 
ment  of  accounts;  and  the  bill  must  in  truth  have  been  to 
open  the  account  The  Court  declared,  not  that  they  would 
not,  but  that  they  could  not,  relieve ;  and  therefore  dismissed, 
the  bill  widiout  costs.  They  must  have  thought,  the  acqui- 
escence and  length  of  time  were  a  bar  to  die  demand ;  and  that 
dedsion  could  be  pleaded  in  bar  of  another  suit.  In  Wrighi  v. 
Lagoustan,  before  Lord  KenyoUf  when  Master  of  the  Rolla^ 
a  legatee  filed  a  bill  for  an  account,  and  to  have  his  legacy 
paid.  The  answer  was,  that  the  testator  died  insolvent ;  and 
that  the  Plaintiff  had  cited  the  executor  before  the  Ecclesias- 
tical Court ;  where  he  stated  that  there  was  no  fund.  It  was 
insisted,  that  the  bill  should  be  dismissed :  but  Lord  Kenyan 
diought,  that  by  the  course  of  the  Court  he  was  bound  to 
decree  an  account;  and  that  all  he  could  do  for  the  Plaintiff 
was,  on  account  of  the  circumstances,  under  which  the  biQ 
was  filed,  to  reserve  the  consideration  of  costs ;  which  are  in 
case  of  a  legacy  always  decreed  immediately.  In  the  case  of 
Paris  Taylor  it  was  insisted  by  the  Defendant,  that  from  cir- 
cumstances of  acquiescence,  &c.  he  ought  not  to  go  into  an 
account :  but  the  Lord  Chancellor  thought,  that,  though 
circumstances  were  stated,  which  shewed  the  probability  of  a 
very  large  balance  firom  the  Plaintiff,  he  could  not  say  it  was 
unquestionable,  that  there  would  not  be  a  balance  the  other, 
way ;  and  therefore  that  the  account  must  be  decreed.  It  is* 
considered  as  a  great  advantage  in  the  administration  of  justice 
in  thb  country,  that  judges  pronounce  only  the  judgment  of 
the  law.  If  this  Court  does  not  entertain  the  bill,  the  Plaintiff" 
must  have  an  action  of  account,  the  difficulty  of  which  has  put 
it  almost  out  of  use  ;  and  in  which  the  same  inconvenience  will 
occur.  As  to  the  objection  irom  the  difficulty  of  managing 
this  cause  before  the  Master,  &c.  it  is  a  difficulty,  I  agree :  but: 
the  situation .  of  the  Court  compels .  them  to  contend  with  it..* 
The  constitution  has  provided  no  other  remedy  in  this  case ; 

and 
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iod  firom  the  nature  of  it  perhaps  there  could  be  no  oth^r* 
There  are  many  cases^  in  which  this  difficulty  will  occur. 
Perhaps  courts  of  justice  ought  not  to  deem  that,  which  is 
within  their  jurisdiction,  to  be  beyond  their  power ;  and  there- 
fore ought  not  to  refuse  to  make  the  attempt  on  account  of  the 
difficulty  (44).  Many  cases  *  have  been  abandoned  on  ac- 
count of  the  difficulty  of  comipg  to  a  conclusion.  There  was 
a  case  in  the  Co^rt  of  Exchequer,  between  a  house  at 
Malaga  and  a  house  in  London,  in  which  the  accounts 
were  £»  above  fifty  years.  Great  difficulty  might  have 
arisen  in  that  case.  The  Court  felt  the  difficulty ;  and  upon 
sttbBiiaBion  of  the  parties  there  was  an  inspection  of  papers  at 
Malaga.  I  do  not  think,  all  the  difficulty,  that  is  apprehended 
m  this  case,  will  arise.  The  Defendants  have  endeavoured  to 
increase  it.  They  state  their  accounts  from  the  year  1749; 
diougb  in  1771  all  accounts  were  settled,  and  the  balance  paid 
by  the  Plaintifi: 


1799. 


Nabob 

of  the 

CarnaticT 

V. 

East  Tndijl 

Company. 
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For  the  Defendants. 
In  Siurt  v.  Mellish,  2  Ath  610,  the  biU  was  dismissed  on 
the  ground  of  the  intricacy  of  the  accounts. 


The  Court  took  time  to  consider ;  and  the  cause  was  set 
down  for  judgment  in  the  Sittings  r^t  MichaebnasTeTm  1792, 
when  just  as  the  Court  were  proceeding  to  deliver  their 
opnion,  the  Counsel  for  the  Defendants  stated,  that  dispatches 
veie  received  from  Lord  CornwalUs,  Governor  General  of 
Bengal,  intimating,  that  a  new  treaty  had  taken  place  betweeh 
the  Nabob  and  the  Company,  which  would  render  this  suit 


The  Solicitor  for  the  Plaintiff  declared,  that  he  had  not 
received  any  dispatches,  or  any  information  on  the  subject, 
eioept  from  the  Solicitor  for  the  Defendants. 

Upon  this  the  cause  was  adjourned  to  the  next  Term.  It 
Vis  not  mentioned  again  till  the  S8th  of  January,  the  day,  on 

which 


(44)  Potty  Vol.  XV,  14.   See  the  instance  of  a  decree  for  par- 
tilita  of  a  lioiiae,  TWiier  V.  itfit^off,  VIII,  143. 

Vot.IL  E 
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1793.  tibksh  Ae  Lwds  Ccnunissioners  rengned  the  Great  Seal.    Os 

-^!'^^*'^  that  day,  just  befinre  llie  Court  rose,  the  Counsel  for  the 

of  the  Plaintiff  declaring,  that  there  was  no  ground  for  what  had 

Carmatic  heen.  stated  by  the  Defendants  concerning  a  treaty,  which  put 

East^Ikdia  *"  ®"^  ^  ^^^  ^^  prayed  judgment. 

•COlfPAMY.. 

Lord  Cammisaianer  ^iKE, 

I  ant  extremely  sorrjr,  that  we  were  not  informed  of  this 
before.  If  we  had  known  it  a  day  or  even  an  ho«r  sooner,  we 
£  ♦60  3  ♦were  prepared  to  have  given  the  reasons  of  our  judgment 
fully.  However  we  will  not  create  an  enormous  expence  to 
the  parties,  and  a  great  inconvenience  to  the  Court,  (which  we 
have  severely  felt)  by  sufiering  this  to  stand  as  an  undedded 
eause ;  though  I  am  sorry,  that  such  a  csuse  must  be  deter- 
mined in  this  manner. 

We  are  aB  satisfied,  that  the  bill  must  be  dismissed*  It  » 
a  case  of  mutual  treaty  between  persons  acting  in  that 
instance  as  states  independent  of  each  other;  and  the  cir- 
cumstance, that  the  Ecut  India  Company  are  mere  subjects 
with  relation  to  this  country,  has  nothing  to  with  that  That 
treaty  was  entered  isto  with  them,  not  as  subjects,  but  as  a 
neighbouring  independent  state,  and  is  the  same,  as  if  it  was 
a  treaty  between  two  sovereigns;  and  consequently  is  not  a 
subject  of  private,  mumeipal,  jurisdiction  (45). 

The  Court  considers  the  case  totally  independent  of  the 
jwidgment,  the  Lord  Chancellor  pronounced :  for  the  case, 
upon  which  the  Court  proceeds,  is  introduced  by  the  answer, 
which  has  added  a  great  number  of  particulars  to  the  case 
by  introducing  tiie  other  treaty,  which  explains  the  first ;  and 
shews,  it  was  not  mercantile  in  its  nature,  bat  pofitfeal ;  and 
tiierefore  this  decbion  standi  wholly  dear  of  the  judgment 
upon  Ae  plea. 


The  Plaintifis  appealed  to  the  House  of  Lords.  On  the 
day  the  Appeal  stood  for  hearing  the  Directors  of  the  Ea$i 
JMi^  Company  received  an  account  of  the  death  of  Ae 
Plaintiff;  wUch  put  an  end  to  the  suit* 

(45)  Post,  Barclay  v.  RuueH,  Vol.  Ill,  424.  DoUer  v.  Lard 
OmHngfield,  IX,  283. 
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TN  Hilary  Term,  on  the  28th  oi  January,  1793,  the  Great 
Seal  was  resigned  by  the  Lords  Commissioners,  and  deli- 
vered to  Lord  Loughborough,  Chief  Justice  of  the  Court  of 
Common  Pleas,  as  Lord  Chancellor. 

At  the  end  of  the  Term  several  other  promotions  took 
place. 

Sir  James  Eyre,  Chief  Baron  of  the  Court  of  Exchequer, 
was  appointed  Chief  Justice  of  the  Court  of  Conunon  Pleas. 

Sir  Archibald  McDonald,  Attorney  General,  was  called 
to  the  degree  of  Serjeant  at  Law,  appointed  Chief  Baron  of 
the  Court  of  Elxchequer,  and  sworn  a  Member  of  His  Ma- 
jesty's most  honoiu*able  Privy  CounciL 

Sir  John  Scott,  Solicitor  General,  was  appointed  Attorney 
GeneraL 

Mr.  Serjeant  Rooke  was  appointed  one  of  His  Majesty's 
Serjeants. 

Mr.  MiTFORD  was  kmghted  and  appointed  Soticitor  Gre- 
neraL 

Mr.  Graham,  Mr.  Douglas,  Mr.  Plumer,  and  Mr.  Gar- 
row,  were  appointed  His  Miyesty's  CounseL 

Mr.  Grant  and  Mr.  Anstruther  were  called  within  the 
Bar  by  Patent  of  Precedence* 

Mr.  Graham  was  appointed  Attorney  General,  and  Mr.  An- 
rruthsr  Solicitor  Gtenend  to  His  Royal  Highness  the 
Prince  of  Wales. 


£« 


/ 
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J^'  291/*.  HAMILTON  V.  WORLEY. 

4J?ro.C.C.l99, 

Testator  dc-  JOHN  WORSFOLD  by  will  gave  all  his  messuages,  landst^ 
vised  to  his  tenements,  and  hereditaments,  not  therein  before  disposed 

son,  whom  he  Qf^  ^q  jjjg  son  Johannes  Worsfold;  to  hold  to  him  and  his 

*"*  ^i,^f  *^^'^'  heirs  for  ever,  subject  to  the  payment  of  the  testator's  debts 

e  tate  not  soe-  *^"^  ^^  legacies  therein  before  given  to  his  three  daughters. 

ciGcally  dis-  ^^  ^^^  8^^®  *^  ^^^  son  all  his  personal  estate  whatsoever; 

posed  of  sub-  and  made  him   sole   executor.     The   testator  died  in  1738. 

ject  to  debts  The  son  proved  the  will ;  and  took  possession  of  the  real  and 

generally,  and  personal    estate    under    it.     Elizabeth  Rozier,  one    of   the 

legacies  to     *  daughters  of  the  testator,  was  entitled  to  a  legacy  of  600f. 

aug    crs,  an     ^^der  her  father's  will.     Her  husband  Richard  Rozier  died  in 
also  all   bis 
personal  es-       ^''^^8;  leaving  his  wife  and  Johannes  Worsfold  his  executors. 

late;  the  son     ^Y  ^  ^'^^^y  dated  9th  November,  1760,  and  a  codicil,  dated 

derised  part      13th  February,  1761,  Johannes  Worsfold  devised   an  estate 

of  the  real  es-  called  High  Asides,  part  of  the  estate,  of  which  he  was  tenant 

tate  to  his  sis-  ij,  fee  under  the  will  of  his  father,  and  certain  other  estates,  to 

ter,  one  of  the  ^^  gj^^^.  Elizabeth  Rozier  for  life,  and  after  her  decease  all 

,.r  '  .  J  the  estates,  devised  to  her  for  life,  to  her  two  sons  and  their 
life,  remainder 

to  her  chil-  heirs  as  tenants  in  common;    and  appointed  his  sister  and 

dren  in  fee;  Ever  sham  Hales  his  executors.     On  15th  May,  1761,  by  deed, 

three  months  reciting  the  will  of  John  Worsfold,  and  the  legacy  to  Elizabeth 

after  reciting  Rozier,  and  that  Johannes  Worsfold  was  the  son  and  executor 

that  he  was  ^f  ^^  testator,  and  was  liable  tp  that  legacy  by  taking  upon 

,  ,     ,         him  the  execution  of  the  will,  and  also  reciting  an  agreement 

legacv  by  hav- 

iDff  taken  noon  '^^  ^''^  between  Johannes  Worsfold  and  Richard  Rozier  to 
him  execution  charge  the  legacy  of  Elizabeth  Rozier  upon  a  particular  part 
of  the  will,  and  of  the  estate  oi  Johannes  Worsfold,  a  mortgage  term  of  500 
a  former  agree-  years  was  created,  by  which  the  estate  of  High  Ashes  was 
ment  to  charge  charged  with  that  legacy ;  and  Jofiannes  Worsfold  in  the  deed 

that  legacy        covenanted  for  payment  of  the  money.  •  On  5th  August,  1761, 

upon    a  parti-  ^  , 

^,  "l    -  Johannes 

oolar  part  of 

his  estate,  he  mortgaged  the  same  estate^  which  he  had  devised,  for  that 

legacy;  and  covenanted  in  the  deed  to  pay  it;  three  months  after  by  codicil, 

expressing  apprehensions,  that  his  personal  estate  would  be  de6cient,  he 

created  a  trust  of  some  real  estates  for  all  his  debts  of  what  nature  and  * 

kind   soever  they  should   consist  at  his  death,  also  legacies  and  funeral 

expences:  Held,  the  legacy  did  not  become  a  personal  debt  of  the  son; 

and  therefore  the  mortgaged  estate  remained  charged,  and  was  not  to  be 

exonerated  by  the  assets. 
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Johannes  Warsfold  made  a  second  codicil,  revoking  some 
deyises,  and  making  some  alterations  in  the  disposition  of  his 
win  and  codicil ;  and  gave  all  and  every  part  of  his  freehold 
estate  in  the  parish  of  D.  to  his  executors  and  their  heirs, 
upon  trust  to  sell,  and  apply  the  produce  in  payment  of  all 
his  debts,  of  what  nature  and  kind  soever  they  should  consist 
al  his  death,  as  also  his  legacies  and  funeral  expences ;  ex- 
pressing his  apprehension,  that  his  personal  estate  would  not 
be  sufficient ;  and,  if  the  money  arising  from  *  the  sale  should 
he  insufficient,  he  devised  a  copyhold  estate  for  the  same 
purpose :  and  directed,  how  the  overplus,  if  any,  should  go ; 
and  in  case  that  should  be  insufficient,  he  gave  the  same 
directions  as  to  another  copyhold  estate. 

Elixfibeih  Rozier  survived  Johannes  Worsfold  a  considerable 
time.  After  her  death  the  bill  was  filed  to  have  the  estate  of 
High  Ashes  exonerated  out  of  the  assets  of  Johannes  Worsfold 
m  respect  of  the  sum  of  600/.  with  which  it  was  charged)  upon 
ihe  ground,  that  he  had  made  it  his  own  debt* 


1793. 
Hamilton 

V. 
WORLEY. 
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Solicitor  General^  Mr.  Mansfield^  and  Mr.  Kingj  for  the 
Plaintiff. 
It  is  not  now  to  be  disputed,  that,  where  a  mortgaged  estate 
descends  from  father  to  son,  and  the   son  in  a  transaction 
•relating  to  it  covenants  to  pay  the  money,  that  the  covenant 
will  be    considered    as    only  auxiliary;    Evelyn   v.  Evelyn^ 
i  P.  Witt.  659,  and  other  cases :  but  there  is  no  case  like  the 
present.     This  is  not  the  case  of  a  debt  of  a  prior  owner  of 
^  estate.     Johannes  Worsfold  having  possessed  both  the 
real  and  personal  imder  the  will  of  his  father,  and  paid  interest 
/of  this  legacy  down  to  the  agreement  of  1743,  an  action  might 
have  been  maintained  against  him  for  the  legacy,  even  if  he 
had  wasted  all  the  assets.     If  he  had  become  bankrupt,  the 
certificate  would  have  discharged  him  firom  this  debt :  From 
the  recital  in  the  deed  we  may  infer  assets;   and  upon  ad- 
mission of  assets  he  would  have  been  personally  liable  either 
at  law  or  in  this  Court.     Then  he  made  a  mortgage  for 
payment  of  that  sum,  which  never  was  the  debt  of  his  ancestor 
John,  though  in  some  sort  a  charge  upon  the  estate  of  that 
ancestor:  .but  it  was  also  his  own  debt;  as  he  possessed  both 
tbe.real  and  personal  estate  of  his  ancestor ;  therefore  it  ought 

«  not 
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not  to  be  considered  merely  as  a  charge  upoii  the  real  estafe 
he  took  from*  his  ancestor,  but  as  such  chargCi  and  a  debt  of 
his  own,  when  he  made  the  mortgage.  It  follows  then,  that 
this  debt  must  be  paid  under  the  trust  in  the  will  of  JohtumeSf 
by  which  certain  freehold  and  copyhold  estates  are  devised  to 
be  sold  for  pa3rment  of  what  he  calls  all  his  debts,  legacies  and 
luneral  expences.  It  is  a  circiunstance  of  intention,  that,  after 
he  had  made  this  mortgage,  he  created  a  trust  for  payment  of 
his  debts :  this,  being  one  of  the  most  important,  was  probably 
adverted  to,  when  he  used  *  the  words  '^  aU  my  debts.^  It 
looks,  as  if  he  meant,  that  the  estates,  he  has  appropriated  to 
his  debts,  should  be  liable  to  debts  of  every  description*  It  is 
difficult  to  believe,  that,  having  made  a  mortgage  a  little 
before,  he  should  not  have  conceived  that  to  be  his  debt ;  and 
if  he  so  conceived  it,  there  is  no  doubt,  that  he  intended  it 
to  be  paid  under  the  trust  in  the  second  codiciL  No  debt 
existed  with  respect  to  this  legacy  before  the  mortgage ;  nor 
was  any  particular  estate  made  liable:  but  it  was  only  a 
general  charge  on  real  estate  in  aid  of  personal. 


Mr,  Lloydy  Mr.  Nedham,  Mr.  HoUut^  Mr.  JlichardSf 
and  Mr.  Finch,  for  the  Defendant. 
The  question  is,  whether  this  became  a  personal  debt  of 
Johannes  JVortf old  as  between  his  real  and  personal  repre-> 
sentatives ;  if  so,  the  Plaintiff's  title  to  exoneration  must  be 
admitted.  It  is  clear,  they  can  only  have  this  right  against 
^  residuary  legatee,  not  to  the  prejudice  of  creditors,  or  other 
legatees.  The  codicil,  subsequent  to  the  mortgage,  does  not 
refer  to  it.  It  has  been  often  determined  in  this  Court,  that 
there  is  no  difference  between  the  phrases  ''  my  debts,'^  and 
**  aU  my  debts"  It  is  settled,  that,  where  there  was  origi- 
nally a  charge,  whether  by  mortgage  or  legacy,  and  the 
estate  pharged  descends  in  fee  to  it  person,  who  is  called 
upon  to  change  the  security,  &c.,  whether  he  gives  a  bond, 
or  enters  into  a  covenant,  it  is  nothing  but  a  farther  se* 
curity  to  the  creditpr,  not  a  discharge  of  the  estate ;  Ryder 
v.  Wager^  2  P,  Will.  8^84  Evelyn  v.  Evelyn,  in  a  note  upon 
which  case  Mr,  Cox  has  collected  all  the  cases  except  the 
lasf,  Bilfinghurst  v.  Walter,  2  Bro.  C.  C.  604  (46).     The  re- 

citalj 

(46)  See  the  note,  ante,  Vol.  1, 187. 
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\,  thai  the  son  had  taken  upon  him  the  execution  of  the 
villi  is  not  sufficient  to  shew,  that  he  possessed  Hhe  property, 
and  to  charge  him  with  debts.  Those  are  technical  words; 
and  -mean  only,  that  he  considered  himself  as  executor^  and 
bad  proved  the  inlL 

No  case  has  been  cited,  in  which  an  estate  was  generally 
charged,  and  a  transfer  was  made  from  the  general  to  a 
(Nurticuhir  charge;  nor  where  a  mere  charge  was  afterwards 
couYerted  into  the  &rm  of  a  mortgage.  Where  there  was 
originaDy  a  particular  charge,  the  circumstance  of  its  con- 
fersion  into  a  mortgage  would  make  no  difference :  but  it 
must  be  ^otherwise  in  this  case,  wh^re  there  was  no  such 
charge  originally,  but  afterwards  a  particular  charge  was 
created  by  mortgage,  and  three  months  after  that  the  mort- 
gagor made  a  general  provision  for  payment  of  all  his  debts. 
biLamsan  t.  Hudson,  1  Bro.  C.  C.  58,  it  was  determined  only, 
that  in  a  general  proidsion  for  all  debts  by  will  a  mortgage 
of  the  ancestor  could  not  be  considered  as  the  testator  s  own 
debt.    The  cases  cited  are  not  like  this. 


1799. 


Hamiltom 
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Lord  Chancellor. 

Upon  the  particular  circumstances  of  this  case  it  b  im- 
poflriUe  for  the  Court  to  do  otherwise  than  dismiss  the  bill. 
The  foundation  of  it  iS|  the  equity  the  Court  affords  to  a 
person,  entitied  to  real  estate  by  devise,  to  have  the  incum- 
brances upon  it  discharged  as  a  debt  out  of  the  personal 
aatate.  That  can  go  no  further  than  this;  as  between  the 
heir  or  devisee  of  the  estate  and  the  residuary  legatee ;  it 
cannot  interfere  with  tiie  disposition  of  other  parts,  as  spe-. 
cific  or  general  legacies  (47),  much  less  with  the  interests 
of  creditors.  The  ground,  the  Plaintiff  takes,  is,  that  tiiis 
mm  was  considered  hy  Jolumnes  Wortfold  as  his  own  per- 
•onal  debt.  Unless  that  is  made  out,  the  whole  ground  fails. 
Jalumnes  Worsfold  was  by  the  will  of  his  fieither  entitled  to 
all  his  real  and  personal  estate.  That  whole  fund  of  the 
fiither,  the  real  estate  particularly,  was  subject  to  provisions 

made 

(47)  Nor  d  fortiori  with  a   widow's    right  to  paraphernalia. 


The  equity  to 
have  rbal  es- 
tate exonerat- 
ed by  personal 
sabsists  only 
between  the 
heir  or  devisee 
and  the  resi- 
duary legatee; 
not  against 
speciflc  or  ge- 
neral legatees^ 
much  less  cre- 
ditors* 


as 
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made  for  his  daughters,  this  sum  of  600/.  for  EUzabeih  being 
one.  The  father  died  in  1738.  At  his  death  the  son,  so 
entitled  to  the  real  and  personal  estates,  might  or  might  not 
have  paid  those  legacies  out  of  this  fund  or  that,  as  he  and 
the  legatees  should  agree.  No  person  could  have  called 
upon  him  for  the  application  of  his  father's  personal  estate; 
for  it  was  as  much  his  own  as  any  acquisition,  he  could  have 
luade.  The  legatee  might  have  demanded  the  legacy;  and 
have  filed  a  bill  for  an  account:  but  at  any  time  the  devisee 
might  have  affected  the  real  estate,  of  which  he  was  absolute 
owner,  and  taken  the  personal,  by  sending  the  real  to 
market  In  174S,  five  years  after  the  death  of  the  father^ 
there  is  an  express  agreement  in  writing  between  Johannet 
Warsfold,  his  sister  Elizabeth,  and  her  husband,  to  make  a 
specific  charge  upon  a  particular  part  of  that  real  estate  in 
her  favour  fbr  security  of  that  legacy.  The  moment  that  was 
executed  so  as  to  be  binding  upon  the  parties  there  was  an 
end  of  the  personal  claim.  The  *  legatee  could  not  have 
filed  a  bill,  nor  proceeded  at  law  upon  a  supposed  admission 
of  assets.  The  answer  would  have  been,  that  the  legatee 
had  agreed  to  take  that  specific  estate  as  a  security.  For  a 
period  of  sixteen  or  seventeen  years  no  step  was  taken  to 
perfect  this  agreement:  but  in  1761,  and  under  a  circum- 
stance rather  remarkable,  the  whole  right  to  the  600/.  being 
then  in  Elizabeth  Rozier  herself,  this  original  imperfect 
agreement  was  completed;  and  a  specific  mortgage  was  by 
her  consent  formally  and  regularly  executed  to  her.  What 
was  that  estate,  which  Johannes  Warsfold  chose  to  charge  ? 
It  was  an  estate,  which  he  beyond,  all  controversy  knew  he 
had  at  that  time  by  his  will  devised  to  her  for  life,  and 
-afterwards  to  her  two  sons.  After  this  he  makes  a  codicil ; 
and  takes  no  notice  of  this  estate,  but  revokes  a  devise  of 
some  other  estates  to  make  a  new  devise  to  his  executors  in 
trust  to  sell  for  payment  of  all  his  debts  {  particularly  men- 
tioning that  he  did  so,  because  he  was  apprehensive  of  the 
insufficiency  of  his  personal  estate.  Then  the  first  position, 
I  lay  down,  is,  that  no  person  had  a  right  to  call  upon  the 
testator  to  treat  this  as  his  own  debt.  The  personal  estate 
of  his  father  being  as  much  his  own  as  any  other  part  of  his 
property  ,^  the  right  of  the  legatee  to  an  account  was  gone 

•     •         after 
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«fter  that  agreement.      In  completing   the    purpose  of  the  1793. 

tgreement  in  1743^  by  giving  a  mortgage  in  176lf  he  chooses, 

«s  the  siibject  of  it,  the  very  estate,  which  he  had  devised 

tor  the  benefit  of  the  mortgagee  and  her  family.    Then  am      Worley. 

I  to  preflmne,  that  a  codicil,  which  supposes,  the  purposes  of 

his  win  would  be  frustrated  by  the  particular  circumstances 

of  his  personal  estate,  meant,  that  this  exoneration  should 

take  place,  and  was  made  with  a  particular  view  to  it?     His 

sister  was  cognisant  of  all  this;  and  Uved  a  long  time  after; 

and  never  instituted  this  suit:  but  it  was  taken  up  in  1785. 

Upon  the  circumstances,  I  think,  in  dismissing  this  bill  I  ought 

to  add,  that  it  must  be  dismissed  with  costs. 


[67] 
1793. 

BROWN,  Ex  parte.  Feb.  9ih. 

4Bro.C.C.2\0. 
A    SECOND    commission    of    bankruptcy   was  sued  out    Two  eomiiiis- 

against    an   uncertificated   bankrupt;  and  the  object  of  sions  of  bank- 

tiuB  petition  was  to  supersede  it.  roptcy  for  the 

same    purpose 

Mr.  Mansfield  and  Mr.  Cox,  for  the  Petition.  to    th     •  * 

In  Martin  v.  OHara,  Cowp.  823,  it  was  settled,  that  there  general  the 
camiot  be  a  second  commission  before  certificate  under  the  second  will  be 
first.  superseded ; 

bat  special  cir* 

SoUcUar  General  and  Mr.  Cook  in  support  of  the  second  comstanccs  as 

^         .    .  coDsent,  fraud 

Commission.  it* 

In  two  cases  Ex  parte  Solomon,  27th  December,  1791.  and  ^  '^diioM 
Ex  parte  HoUngsworth,  the  Lord  Chancellor  was  of  opinion,  uncler  the  first 
that  if  there  was  any  surplus  after  paying  twenty  shillings  in  will  support 
tbe  pound  under  the  first  commission,  and  if  there  was  a  sub-  the  second  and 
isquent  trading,  a  subsequent  act  of  bankruptcy,  &c.  a  second  *QP®>*sode   the 
e«»>s8ion   might  be  supported.     Martin  v.   O'Hara  ^»^^^^' ^'f^  ,^ 

doubted  by  some  of  the  judges.     In  that  case  the  Court  did  ^ 

^  i»     o  ^  wrong  to  en- 

not  attend  to  the  circumstance,  that  there  might  be  a  surplus,  courasre  a 
Lord  Camden,  in  the  case  of  an  uncertificated  bankrupt,  who  bankrupt  to 
'  went  trade    pending 

a  commission,  and  to  sue  out  a  second,  yet  if  it  does  happen,  and  the 
assignees  will  pay  the  creditors  under  tbe  first  20s.  \s\  iliQ  pound  and  all 
•the  costS|  the  firs(  will  be  instantly  supcrscdcdt 
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1793.  went  into  trade  again,  and  happened  to  die  before  certificate^ 
>^s^%/  held,  that  Ae  second  class  of  creditors  should  be  preferred; 

Exvarte        TrougMon  v.  Critley,   Amb.  630.    Perhaps  it  is  difficult  to 

sustain  that  A  commission  of  bankruptcy  is  an  action  and 
execution  in  the  first  instance ;  then  a  second  commission  is  a 
second  execution,  entitling  those  creditors  to  take  the  effects 
of  the  bankrupt  out  of  the  hands  of  the  assignees,  after  the 
first  class  of  creditors  are  satisfied.  In  Ex  parte  Praudfaai^ 
1  Atk.  252f  Lord  Hardwicke  clearly  thought,  the  second  com* 
mission  was  not  void;  for  he  ordered  it  to  go  on:  but  it  was 
sustained  upon  particular  circumstances ;  and  Lord  Hardwicke 
did  let  fall  an  opinion,  that  an  uncertificated  bankrupt  could 
not  have  another  commission  sued  out  against  him.  In  this 
case  the  bankrupt  was  permitted  by  the  creditors  under  the 
former  commission  to  go  into  trade  again;  and  it  is  sworn, 
that  this  second  commission  was  taken  out  with  consent  of  the 
creditors   under  the  first.     An  uncertificated  bankrupt  may 

[  *68  ]  acquire  property,  and  contract  debts;  therefore  *  he  may 
trade.  Real  estate  requires  a  new  bargain  and  sale ;  therefore 
he  can  acquire  property.  Formerly,  where  there  was  a  jcnnt 
commission,  a  separate  commission  might  afterwards  be  taken 
out  and  sustained ;  and  there  are  many  cases,  in  which  Lord 
Thurhw  refiised  to  set  aside  the  separate  commission,  and 
make  the  usual  order. 

For  the  Petition. 
Where  the  commissions  have  proceeded  a  great  way,  both 
have   been  permitted  to  go  on,   but  only  on  the  ground  of 
convenience. 

Lard  Chancellor. 
The  determination  in  the  Court  of  King's  Bench  is  right ; 
and  turns  upon  Lord  jETarcfcoicA^e's  opinion;  though  upon  the 
particular  circumstanoes  in  that  case  he  would  not  permit  the 
creditors,  who  had  given  their  consent  to  the  proceedings  un* 
der  the  second  commission,  to  quarrel  with  their  own  act :  but 
he  says  expressly,  that  the  bankrupt  is  incapable  of  acting ; 
and  therefore  there  can  be  no  second  commission  after  one^ 
upon  which  there  has  been  no  certificate.  If  upon  the  consent 
of  the  creditors  in  this  case  it  can  be  brought  to  the  case  in 

Atkynsy 
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Aiiyt^f  where  all  the  creditors  were  called  in,  and  received  1793. 

IDoneyy  and  after  public  notice  lay  by  two  years* and  a  half,       •o^^^'^ 
dut  will  be  another  question.     Lord  Hariwicke  said  the  certi-       ^ 
ficate  had  no  operation ;  and  he  thought,  it  would  have  been 
Toid  at  law :  it  could  not  be  so,  unless  the  commission  was 
void ;  and  he  thought,  that,  the  first  commission  having  vested 
aD  rights  and  aU  possibilities  of  the  bankrupt  in  the  assignees, 
noduBg  remained  to  be  the  subject  of  another  commission.   In    A  commis* 
this  respect  a  commission  of  bankruptcy  differs  from  an  exe-  "0°  of  baok- 
cotion ;  which  passes  only  what  the  sheriff  seizes.    The  case  ^^V^^J  differs 
before  Lord  Camden  was  upon  the  laches  of  the  first  creditors,    .      •        «*  * 
snd  the  false  credit,  which  they  gave.   In  the  case  of  a  bankrupt,    ..  «:j-i.*-  «-5 
who  was  an  attorney,    the  Court  of  King's  Bench  held  only,  pogsibilities  of 
diat,  being  a  bankrupt,  he  did  not  cease  to  be  an  attorney ;  the  bankrupt; 
and,  being  an  attorney,  he  could  have  fees ;  and  he  only  the  latter 
could  sue  for  his  fees.     He  might  practice  certainly.    Suppose  parses  only 
a  second  conunission  sued  out  for  the  same  purpose ;  and  ^  *    .  ®  ^^* 

that    it  was    not  void    at    law  :    the  Court    must    dispose      . 

An  attorney 

of  one  or  the  other  :  otherwise  it  would  load  the  *  estate :  ^     nraolice 
and   it    is    extremely  mischievous    to   encourage  people  to  thooghabank^ 
Inde  after  a  commission  taken  out.    It  may  happen,  that  the  rapt, 
flnt  commission  is  so  fraudulently  or  negligently  managed  by        [  *69  ] 
■the  assignees,  that  there  may  be  a  gronnd  for  getting  rid  of  it, 
and  leaving  the  case  open  to  a  second :  but  they  cannot  both 
sobsist  together.    As  to  joint  and  separate  conmiissions,  there    Joint  and  sc- 
are different  estates ;  and  I  believe  lately  the  Court  has  blended  parate  coiner 
them  together.    The  practice  of  taking  out  both  a  joint  and  m«"on«    of 

aeparate  conunission  is  totally  exploded  as  an  unnecessary  ^ .;    . 

,  now  are  blend- 

cxpcnce(48);  unless  I  have  totally  misconceived  aU,  I  have  ^j    to^^ether- 

formerly  heard  in  this  Coiu*t.     I  think,'  if  the  assignees  under  ^^q  j  ^^  prac* 

the  second  commission  should  bring  trover  against  the  assignees  tice  of  taking 

under  the  first,  they  would  be  nonsuited.  When  the  question  oat  both  is  ex* 

at  law  is  determined,  and  supposing  the  second  commission  not  plodcd  as  an 

▼ad  at  law,  can  I  suffer  two  commissions  to  go  on  for  the  same  woneoessary 

Mrpoael    I  think  it  wronir  to  sue  out  a  second  commission,    ^, 

'^  ^  ,    .  Assignees  un- 

and  to  encourage  a  bankrupt  to  trade ;  but  if  it  does  happen,  ^^^   ^  second 

*IM1  commission  of 
(48)  By  the  General  Order,  8th  Marck,  1794,  the   separate  bankruptcy 

creditors  come  in  under  the  joint  commission  without  a  petition.      wonld  be  non- 
suited   in  tro» 

ver  against  assignees  under  the  first. 
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Brown, 
Ex  parte. 


and  the  assignees  wiU  pay  twenty  shillings  in  the  pound,  an 
all  the  costs  to  the  creditors  under  the  first  commission,  I  wi 
instantly  supersede  the  first. 


The  second  commission  was  superseded  (49). 


(49)  Post,  Ex  parte  Martin, 
Ex  parte  Rhodes,  Vol  XV,  114, 
539.  Ex  parte  Crew,  Ex  parte 
Lees,  XVI,  236,  472.  Ex  parte 
Brown,  Ex  parte  Mason,  1  Ves, 
Sf  Bea.  60,  160.  1  Rose,  423. 
Ex  parte  Cridland,  Ex  parte 
Storks,  3  Ves.  4*  Bea.  94,  105. 
A    fecond    commissjoo    main* 


tained ;  the  prior  commink 
never  having  been  acted  apo 
or  even  opened :  Wamer  v.  Ba 
ber,S  Taunt.  116.  XJ.B.Mom 
71.  Ex  parte  Bold,  1  Coohk 
Bank.  Law,  14,  3th  edit.  Bwi 
V.  BUke,  4  Pri.  240.  Ex  par 
Paehelor,  2  Rose,  26. 


1793. 
March  6th. 
4Aro.C.C.231. 
There    is  no 
equity  between 
the  real  and 
the  personal 
representa- 
tives after  the 
death  of  a  la- 
natio    to  have 
property, 
which  was  al-« 
tered  by  the 
Coiurt,  restor- 
ed ;  therefore 
the  prodnce  of 
timber  on  the 

natio  cat  and 
sold  by  order 
on  report,  that 
it  wonld  be  for 
his  bene6t,  is 
personal  as- 
sets. 


OXENDEN  V.  LORD  COMPTON. 

npHIS  bill  was  filed  by  Sir  Henry  Oxenden,  heir  at  law  of 
lunatic,  against  the  next  of  kin,  in  consequence  of  tl 
opinion  expressed  by  Lord  Thurlow  on  the  petition  of  |] 
heir  for  a  sum  of  money,  produced  by  the  sale  of  timber  e 
upon  the  estate  of  the  lunatic  luider  an  order  of  Con 
founded  upon  the  Master's  report,  that  it  would  be  for  tl 
benefit  of  the  lunatic ;  as  some  of  the  timber  was  in  a  sta 
of  decay,  and  injuring  the  rest  (50).  The  prayer  of  the  b 
was,  that  the  personal  representative  should  account  I 
the  assets;  and  that  after  payment  of  debts  if  there  shou 
be  a  sufficient  surplus,  the  Plaintiff  should  be  paid  out 
that  to  the 'extent  of  the  sum  produced  by  the  timber  cut. 

Lord  Chancellor. 
The  object  of  this  bill  by  Sir  Henry  Oxenden^  as  heir 
law  of  the  lunatic,  is  to  convert  personal  assets  into  real ;  ai 
the  prayer  of  the  bill  itself  betrays  a  considerable  degree 

dou 

(50)  Vol.  I,  453.     The  case  having  been  fully  discussed  np 
the  petition,  the  argaments  on  the  present  occasion  are  omitted 
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doubt  with  regard  to  the  practicability  of  that  operation  by  the         1793. 


power  of  the  Court;  for  it  is  not  founded  upon  a  specific  right      ^ 

to  the  individual  sum  of  money,  stated  to  be  the  produce  of  „, 

this  timber :  but  the  prayer  is,  that  the  personal  representative  Lord 

shall  account  for  the  assets;  and  that  after  payment  of  debts,      Compton. 

if  there  is  enough  remaining,  what  remains,  taking  this  sum 

mto  the  account,  shall  to  the  extent  of  this  sum  be  paid  to  the 

Plaintiff.     Therefore  the  bill  admits,  that   at  present  it  is 

personal  assets ;   and,  as  such,  must  be  applicable  to  debts ; 

and  it  goes  only  upon  the  supposition,  that  there  is  a  clear 

fiind  of  personal  estate  to  the  extent  of  this  sum,  which  is  the 

produce  of  the  timber.    In  the  course  of  this  cause  I  have    Real  and  pern 

been  much   embarrassed    to   conceive  what  equity  there   is  «©Dal  repre-    » 

between    the  real  and  personal  representatives.     Both  are  ■®°^***v®»»  be- 

Tolunteers.     Each  must  take  what  they  find  at  the  death  of ,  ^^  ^      ^     ; 

^  lanteers,  must 

the  person  entitled  for  Ufe  in  the  condition,  in  which  they  find  ^^^  ^y^^^  ^* 

it    The  legal  right  is  not  questioned :  then  upon  what  equity  gQJ  n^  \\^ 

must  I  make  this  transmutation  for  the  benefit  of  a  person  death  of  the 

equally  a  volunteer?     If  it  is  possible  for  me  to  retain  this  person  entitled 

bill  (and  no  case  has  been  cited  suggesting  any  analogous  *'^'  *|^*  "•  ™* 

equity)  I  cannot  give  the  Plaintiff  the  object  of  his  bill,  the  ^?!^[f  ^J^*** 

specific  sum  produced  by  this  timber ;  for  then  I  should  give  ^    .  ..    ^ 

him  .  profit,  which  upon  the  circumstances  appearing  on  j,  „„  ^^^  ", 

the  report,  which  is  not  controverted,  in  all  moral  probability  upon  the  sob* 

he  never  could  have  had,  if  the  estate  had  continued  un-  ject. 

touched  in  consequence  of  any  order  of  the  Court:  but  in 

all  moral  probabiUty  he  is,  as  possessor  of  the  real  estate,  in 

possession  of  a  benefit  in  consequence  of  this  act  of  cutting 

the  timber  by  the  improvement  made  thereby  in  what  was 

left ;  for  it  appears  by  the  report,  that  it  was  in  a  state,  in 

which  it  would  annually  deteriorate ;   and  it  is  also  stated, 

that  by  the  standing  of  that  timber,  the  timber  growing  in 

the  same  place  was  every  year  lessening  in  value;   so  that 

diis  estate  but   for  this    act  would  have  been  in  a  much 

worse  condition;   and  the  value  of  the  timber  would  have 

been  annihilated.    It  was  argued,  as  if  this  proceeding  was 

m  the  course  of  the  orders  of  lunacy.    That  leads  to  the 

piindple,  upon  winch  the  administration  of  the  estates  of 

stands;     and    how  it    b    committed,    not    to    the 

Court 
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1798.  Court  of  Chancery,    but  to  a  certain  great  officer  of  the 

>^v^^  Crown.     The  statute  ( 51 )  ia    not  introductive  of  any  new 

^^  right  of  the  Crown  (52).     The  better  opinion  inclines   that 

Lord  way;   and  the  words  of  the  statute  put  it  past  all  doubL 

CoMPTON.     rpjjg  object  was  to  regulate  and  define  the  prerogative,  and 

to  restrain  the  abuse  of  treating  the  estates  of  lunatics  bb 
The  statute  of  the  estates  of  idiots.  The  words  are  •*  The  King  habei  pro^ 
lunatics  does    ^gre,''  that  theur  lands  and  tenements  shaD  be  safely  kept 

not  iDtroduce    ^^Jjq^i.  ^^ste  and  destruction ;  and  that  they  and  their  house- 

any  new  nsrot 

'   \h    c  ^^^^  ^^^^  ^^^  ^^^  ^  maintained  competently  with  the  profits; 

The  words  ^^  ^^^  residue  besides  their  sustentation  shall  be  kept  to 
^  tpoffe  and  their  use,  and  be  delivered  to  them,  when  they  come  to 
'<  dettrucHMC^  right  mind ;  so  that  such  lands  and  tenements  shall  in  no 
in  it  are  to  be  wise  be  aliened.  In  the  phrase,  that  the  King  is  to  keep  the 
eonstmed  m  l^nds  without  waste  and  destruction,  I  understand  those  words 
6  o  mary,  ^  ^^  ordinary  sense,  not  in  the  technical  sense  of  waste* 
^^    I.  i.  ^«.a,  *.„  »  c^  (.H*  ..^  no.  ..  ^  .^ 

to  the  case  of  tenant  for  life  or  years),  in  which  to  cut  timber 
Where  timber  upon  the  estate  of  a  limatic  would  be  no  waste.     In  caaesi 
BMKes  part  of  ^jj^j^  ^j^g  timber  upon  the  estate  makes  part  of  the  rental, 
^  ^  not  merely  where  it  b  necessary  for  his  sustenance,  but  if  it 

eatate  in  case  ^  P'^  ^^  ^^^  general  rental,  there  is  no  doubt,  that  it  la 
of  lunacy  it  the  duty  of  the  administrator  to  continue  the  usual  manage- 
wonld  be  a  ment  of  the  estate,  and  that,  which  is  suited  to  its  circum- 
breach  of  du^  stances.  Some  estates  in  Sussex  in  these  circumstances  were 
not  to  manage  mentioned  at  the  bar;  and  I  know  one  estate,  belonging  to 
m     e  usu     ^  ^^^  noble  fiunily,  possessed  of  most  valuable  woods  of  full 

grown  timber,  fit  for  the  navy ;  and  the  prudence  of  that 
family  restrains  them  firom  cutting  annually  more  than  to  a 
certain  amount,  I  do  not  know  how  much,  but  about  the 
value  of  1500/.  or  80002.  per  amntm.  In  case  of  an  accident 
of  this  nature  happening  to  the  owner  of  that  estate  it  would 
be  a  breach  of  duty  in  those,  who  would  have  the  adminia-' 
tration  of  it,  not  to  manage  it  in  the  same  manner,  in  which 
it  had  been  managed  before,  and  as  he  would  manage  it 
himself,  if  capable.  If  that  estate  was  luifbrtunately  settled 
upon  a  strict  tenant  for  life,  that  could  not  be  done  in  any 
ordinary  course  of  disposition. 

(61)  De  Prerog.  Regis,  17  Ed.  II.  c.  10. 
(52)  ilm^.  707.    2  Inst.  14. 
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The  course  upon  die  statute  has  been,  that  the  Crown  has         1703. 

eommitted  to  a  certain  great  o£Scer  of  the  Crown,  not  of  ne- 

cesBi^^  the  person,  who  has  the  custody  of  the  great  seal, 

Aougfa  *  it  generally  attends  him,  by  warrant  firom  the  Crown,  Lord 

which  confers  no  jurisdiction,  but  only  a  power  of  adminis-     ^^mpton. 

tratioD*     If  that  power  is  abused,  if  any  thing  wrong  is  done,    _'- .       ,  •' 

«  error  eommitted.  the  append  is  immediately  to  the  King,  ^^^  ^^ 

•ad  not  in  the  ordinary  course  attendmg  the  established  ju-  Crown  com- 

lisdictions  of  the  kingdom  (53).    The  orders,  that  are  made  mits  the  care 

by  persons  charged  with  the  custody  of  lunatics,    are   ap-  of  lonatics  to 

pealable  to  die  King  in  Council    In  the  series  of  them  there  ><>°^®  ^S^^^  of- 

ii  one  general  principle,  though  I  do  not  say,  it  is  without  °^®'»  J^^^  ^^ 

mne  possible  deviation,  that  the  general  object  of  the  at-  p,        .^ 

tention  of  the  administrator  is  solely  and  ^itirely  the  interest    ifj^  warrant 

of  the  hinatic  himself,  and  with  regard  to  the  management  confers  no  ja- 

of  the  estate  solely  and  entirely  the  interest  of  the  owner,  ris^ction;  bat 

without  looking  to  the  interests  of  thos^  who  upon  his  death  only  a  power 

may  have  eventaal  rights  of  succession ;   and  nothing  could  ^]  administra- 

be  more  dangerous  or  mischievous  than  for  him  to  ccmsider,  ^^* 

how  it  would  aflfect  the  successors.     There  will  always  be  ^   ^,    ^? 

^  to  the  King  m 

jmcmg  them  an  emulation  of  each  other;   and  their  spe-  Coancil. 
qilationa,  if  the  administrator  was  to  engage  in  them,  would    in  managing 
^l^*^i^  hb  attention,  and  confine  his  observation  as  to  the  the  estate  of  a 
interest  of  the  only  person  he  is  bound  to  take  care  of.    The  lunatic  the  ge- 
BCEt  of  kin  would  contend  for  a  short  allowance.    The  heir  ^^"^^  principle 
would  have  no  interest  to  contend  for  a  small  allowance  out  ^  /^  attend 
of  the  rents  and  profits ;  but  might  have  an  emulation  against  •  |^     a    r  au 
tile  next  of  kin ;  and  therefore,  where  the  next  of  kin  would  Q^^Q^r  withoat 
eontend  for  a  narrow  allowance,  the  heir  would  insist  on  a  any  regard  to 
kige  one.      Therefore  the  Court  have  always  shut  out  of  the  saccession* 
tiieir  view  all  consideration  of  eventaal  interests ;   and  con- 
sider <»ity  tiie  immediate  interest  of  tiie  person  under  tii^ 
care.    If  the  interests  of  the  succession  were  to  be  respected 
by  the  Court,  I  should  expect  not  only  precedents,  but  a 
continued  course  of  accounting,  that  would  manifest  it  to  be 
Ihe  object  of  the  attention  of  the  Chancellor.    There  would 
be  a  continued  running  account  between  the  pe:s<mal  and 
real  estates*    There  are  many  cases,  in  which  it  is  necessary 

to 

'  (6a)  3  P.  iFtH.  loa 
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to  apply  personal  estate  to  purposes  relating  to  real  estate; 
as  in  repairs,  &c.  If  it  was  necessary  for  the  interest  of  th^ 
real  estate  to  bring  an  action  of  trespass,  which  might  run- 
into  a  great  expence,  if  that  was  not  to  be  paid  out  of  the 
personal  estate,  a  great  injury  might  be  sustained :  but  that 
must  have  been  allowed  perpetually  in  the  receiver's  accounts; 
and  I  beUeve,  there  is  no  instance  of  a  charge  in  receiTers! 
accounts  of  what  has  been  expended  upon  one  estate  in 
order  to  charge  it  for  the  other.  In  the  case  of  Mr.  Newport^ 
*  in  which  I  believe  no  order  was  made  without  opposition, 
considerable  repairs  were  made  upon  the  estate ;  new  bama 
were  built,  &c. ;  and  the  reference  was  to  consider,  whether 
it  was  for  the  benefit  of  the  lunatic  and  his  estate  (54);  and 
no  distinct  account  was  kept,  or  credit  given  to  the  personal 
estate  for  that  improvement.  In  the  case  in  1  Vem.  fi6S,  the 
Court  determined,  that  the  heir  of  a  lunatic  is  to  take  the 
real  estate  with  the  improvements  without  any  allowance  for 
the  personal  representative ;  and  no  idea  of  an  equity  between 
the  representatives  was  suggested.  Suppose,  there  was  a  col- 
liery upon  the  estate ;  what  consequences  would  follow  from 
attending  to  the  interests  of  the  succession  ?  Suppose  a  vein  of 
coal  actually  working,  but  almost  worn  out ;  but  that  by  sinking 
lower  and  erecting  a  fire-engine  a  considerable  quantity  of  coil 
might  be  got  at.  That  would  be  a  speculation  of  profit  and 
loss.  If  the  fire-engine  was  large,  which  would  occasion  a 
considerable  expence,  some  of  them  having  cost  5000/1  or 
6000/.  the  heir  might  think  it  most  for  his  interest  to  have  a 
sum  of  money  laid  out  to  free  the  colliery ;  and  the  personal 
representative  would  oppose  that  But  suppose  the  expence 
would  be  very  inconsiderable ;  then  it  would  be  the  interest  of 
the  heir  to  oppose  the  erection  of  the  fire-engine ;  as  there 
would  be  the  coals  for  him  some  time  or  other  untouched-: 
but  it  would  be  the  interest  of  the  personal  representatives  to 
press  it  on ;  as  by  laying  out  a  small  sum  there  would  be  a 
considerable  increase  of  annual  profits.  If  the  Chancdlor 
was  continually  looking  to  the  right  and  left,  and  weighing  the 
probable  interests  of  the  representatives,  the  interest  of  the 
lunatic  would  be  committed  in  favour  of  those,  who  have  no 

immediate 
(54)  Ante,  Vol.  I,  85. 
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hmnedlate  interest,   and  whose  contingent  interests  are  left         17D3. 

to  the  ordinary  course  of  events.     Therefore  the  Chancellor       _  ^^'^ 

b   to    administer    the  estate  tanquam  bonus  paterfamilias^  ^^ 

making  every  advantage  fairly  to  increase  and  improve  it  with-  Lord 

out  eninunniF  in  risks  and  danserous  adventures ;  for  those  are'    ,       ,    .  . ' 

not  fit  enterprises.    But  whatever  tends  towards  ordinary  un-  ^^^    ^ 

provement  it  is  strictly  the  duty  of  the  administrator  to  do,  ^^  ^f  ^  hmm^ 

conttdering  only  the  immediate  interest  of  the  proprietor  of  the  tic  the  CAoii- 

estal^    But  when  I  am  laying  down  this  so  generally,  I  must  cellar  may  ap- 

be  understood  to  do  it  with  thb  guard,  that  great  care  must  ply  personal 

be  taken,  that  nothing  extraordinary  is  to  be  attempted ;  as  ^^^^  *■*  P*y' 

estates  to  be  bought,  or  interests  to  be  disposed  of.     Altera-  ^    ^ 

,  to  any  extent; 

tion  of  property  is  as  far  as  possible  to  be  avoided  consistently  ^   .  .^  .    .  • 

with  the  idea  of  preserving  the  interest  of   the  proprietor.  every 

Payment  *  of  debts,  it  is  admitted,  is  so  much  for  the  interest  of  L  ^^  J  ad  van* 
the  owner  of  the  estate,  and  such  pressing  cases  might  be  put,  tage,  that  tends 
diat  die  C/ioneellor  would  order  the  appUcation  of  personal  fairly  towards 
eitate  to  any  extent  to  pay  debts.    In  Ex  parte  Grimstone  it  ordinary  im- 
vas  the  debt  of  the  ancestor,  that  could  not  affect  the  person :  P"^®^^^"™^**^ 
Imt  it  was  done  upon  the  ground,  diat  it  was  what  the  pro-  Z'^^^^e 
prietor  in  managing  his  own  property  ought  in  prudence  and  ""^J^  ^^^rest 
good  sense^to  have  done.     In  the  order  the  CAaitc^/for  directed  of  the  proprie- 
it,  not  ex  necessitate^    but  feeling  it  to  be  prudent  to  disen-  tor ;  bat  con- 
omiber  the  real  estate,  when  the  personal  could  afford  it ;  and  sistently  with 
it  waa  done  in  the  ordinary  course  by  assignment  of  the  mort-  *"*^  alteration 

cafle  terms  in  trust  to  attend  the  inheritance.*  The  order,  ^  J^^^^^     ^ 

as  far  as  pos- 
Bade  in  the  present  case,  is  perfectly  right.    From  the  report    ...    .     1^ 

it  waa  evidently  for  the  advantage  of  the  estate  and  the  lunatic  avoided  *  and 

to  fell  this  timber.   There  was  at  least  a  great  probability,  that  great  care 

it  would  be  no  disadvantage  to  any  one.    The  real  estate  is,  roust  be  taken, 

not  deteriorated,  but  meliorated ;  and  the  fund  of  the  personal  that  nothing 

estate  is  increased  by  something  arising  out  of  the  real  estate,  extraordinary 

die  feir  firuit  of  the  real,  come  to  maturity,  which,  if  not  then  "  *  ^"j^  ®.  * 

gathered,  would  be  lost.    The  order,  which  is  perfectly  right,  ^^^^^^^  dispos- 

ii  now  in  foil  force.     I  have  no  right  to  vary  or  add  to  it ;  as  ingof  interests, 

Aeie  is  oo  appeaL     The  efiect  of  it  is,  that  it  has  created  by  engaging  in 

Ae  execution  of  it  a  fund  of  personal  assets;  in  which  condi-  adventare8,&c. 

tioQ  I  find  it.    It  was  said  upon  the  reasoning  in  Beverley^ s  case, 

4Cb.  that  the  power  of  a  committee  is  like  the  power  of  a 

UUr.    Suppose  it  cannot  be  raised  higher :  if  a  baihff  had 

Vol.  II.  F  cut 
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1793.  .cut  timber  without  any  authority ,  which  would  be  very  wrong 

^  ^''"^  conduct  in  a  bailiff,  but  suppose  he  had  done  it^  and^  before 

^^  it  was  converted  into  money,  the  party  died ;  there  could  be 

I^rd  no  doubt,    it  would  be  personal  assets.    Whether  the  heir 

,«  .  ...^  \  could  have  an  action  airainst  the  bailiff,  I  will  not  say :  but 
IfabailiffcnU  .  ,    ,  ,j  .        i_  i  .^  j 

limber  without  ^^^^7  he  could  not  against  the  personal  representative ;  and 

aothority,  and  though  the  bailiff  might  be  answerable  for  his  misconduct, 
before  it  is  there  is  no  equity  between  the  representatives  upon  the  subject, 
sold  the  party  Ex  parte  Grimstone  is  the  only  authority,  in  which  the  order 
dies.  It  IS  per-  of  the  C/iancellor  was  interposed  to  have  in  taking  the  account 
sonal.  assets ;  ^  p^^^  ^f  ^^xot,  which  was  in  fact  personal  estate,  made  appli- 
,  .      cable  to  the  real  representative.     I  have  happened  to  keep  my 

andnst  the        hrief  in  that  cause;  and  very  little  authority  appears  to  be  due 
personal  re-      ^o  the  order  of  2d  November,  1771 ;  in  which  Lord  Apsley  had 
presentative;     directed,  that  with  regard  to  the  timber  cut  down  without  order 
nor  u  there      what  was  not  applied  in  repairs  should  be  accounted  for  to  the 
any  equity  be-  jgal  representative.     That  *  order  is  quite  inconsistent  with 
tween  tnem      ^j^^  order  made  by  Lord  Apsley  half  a  year  afterwards  idl  tfa^ 
r  •'TA  1       ^^^  ^Bssai^  lunacy.   I  rather  thinks  the  surplus  after  the  repairs 
was  so  trifling,  that  the  parties  did  not  think  it  worth  while  to 
rehear  it.     The  most  material  point  turned  upon  the  mortgage 
paid  off  out  of  the  personal  estate  under  an  order,  made  by 
Lord  Northington  in  1764  to  pay  off  a  mortgage  term  of  1000 
years,  and  that  the  term  should  be  assigned  to  attend  the  in- 
heritance.   In  1766  another  order  was  made  to  pay  off  another 
mortgage  for  a  less  sum.     On  the  4th  of  September,  1770,  die 
lunatic  died.    On  the  19th  of  March,  1771,  the  bond  entered 
into  by  the  committee  was  cancelled.     In  July,  1771,  (which 
date  is  material)  a  petition  was  presented  to  Lorii  Apsley  upon 
the  groimd,  that  the  orders,  made  for  the  terms  to  attend  the 
inheritance,  were  founded  upon  mistake.      On  hearing  that 
petition  Lord  Apsley  made  an  order  according  to  it ;  and  re- 
versed the  orders,  made  by  Lord  Northington  in  1764  and 
1766.    Aft;er  that  a  petition  to  rehear  Lord  Apsley\  orda 
was    presented    on  the  4th  of  December,    1771.      In  the 
interval    this  order  of  November,    1771,   was  made.    Lord 
Apsley  reheard  his  own  order  of  July  at  his  house ;  and  was 
assisted  by  Chief  Justice  De  Grey  and  Baron  Smythe.    The 
Judges  differed.  The  Chief  Justice  thought  Lord  NortJwigtm 
right  and  the  last  order  wrong ;  and  Lord  Apsley  agreed  ip 

that 
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that  opinion.  I  have  a  note  of.  Chief  Justice  De  Grejf% 
judgment;  which  was  delivered  in  that  clear  manner^  in  which 
that  great  man  and  very  able  lawyer  always  expressed  himself; 
and  which  did  strike  me  as  extremely  well  worth  pre- 
serving (55).  I  have  also  a  note  of  Lord  Apsley^s  judgment; 
*  which  is  shorty  and  only  a  recapitulation  of  what  was  said 
hy  the  Chief  Justice  (56).  Then  mark  the  authority  of  this 
case.  It  happened^  that  the  decision  was  favourable  to  the 
heir;  but  upon  this  ground,  that  the  property  was  to  be  taken 
in  die  condition,  in  which  it  was  found.  The  same  principle 
would  equally  apply  to  the  next  of  kin ;  that,  supposing  the 
owner  acting  himself  as  a  prudent  man,  the  representatives 

are 


1799. 


(56)  The  Lord  Chtmcelhr  here 
nad  his  note  (printed  4  Bro. 
C.  C.  237,  n.) ;  of  which  the  fol- 
lowing  is  an  imperfect  sketch. 

*'  Whether  this  prerogative 
^an»e  from  the  common  law 
"or  a noD-existing  statute,  the 
''right  of  the  Crown  existed 
"prior  to  the  statute.  The  words 
"iabei  pramdere^  shew  that; 
"  and  all  the  words  of  the  sta- 
"  tate  go  to  ascertain  a  right  of 
"the  crown,  not  to  couvey  a 
"new  right.  The  estate  is  to 
"be  preserved  from  waste. 
"  That  is  to  be  understood  with 
"  great  latitude ;  for  repairs  and 
"  payment  of  mortgage  debts 
"  are  not  within  it.  The  gene- 
"  ral  principle  is  the  care  of  the 
"lonatic.  In  Lord  Anandale^s 
"  case  there  was  a  motion,  not 
"  reported  in  Veseyy  in  which 
"  SetOck  and  English  next  of 
"  kia  were  opposing  each  other. 
"  Lord  Hardmche  referred  it  to 
"  the  Master  to  inquire,  whether 
''it was  for  the  benefit  of  the 
**  tnat  estate,  not  of  the  lunatic 
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or  hb  representatives.  Upon 
this  it  struck  me,  that  the 
Court  alters  the  property,  if 
the  interest  of  the  lunatic  re- 
quires it*  Money  has  been, 
and  may  be,  laid  out  even  in . 
improvements,  if  we  may  trust 
Serge$tm  v.  Sealy^  2  Atk.  412 ; 
so  in  draining,  inclosures,  re- 
newals attending  landed  es- 
tates, fines  of  copyhold,  for 
non-payment  of  which  the  es- 
tate would  be  forfeited.  This 
is  a  mortgage  of  the  ancestor 
of  the  lunatio:  but  why  b  it 
not  payable  in  his  life?  It  is 
laid  down  in  Freeman  in  gene- 
ral terms,  that  incumbrances, 
without  distinguishing,  whe- 
ther the  ancestor's  or  his  own, 
are  to  be  discharged.  In  all 
these  cases  the  Court  makes 
an  election  for  the  lunatic,  as 
he  would  have  done,  if  in  his 
senses.  What  merits  have  the 
next  of  kin?  What  equity  have 
they?  Only  that  the  lunatic 
would  not  have  applied  it  so.'' 
(66)  Amb.  706. 
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are  on  a  par  with  each  other ;  and  must  take  the  property j  «• 
they  find  it  at  the  death  of  the  person^  from  whom  they  claim. 
From  that  time  I  have  considered  it  as  settled,  that  the  be^ 
nefit  of  the  lunatic  only  is  to  be  considered,  not  that  of  the 
representatives :  biit  that  what  is  done  with  that  view  must 
be  done  with  great  temper;  and  not,  if  uncalled  for  (that 
must  be  the  qualification) ;  and  that  neither  party  can  have 
any  foundation  of  equity  to  call  upon*  the  other  to.  account  for 
what  the  ether  has  received.  The  dictum  of  Lord  Hardwicke 
in  Anandale's  case  cannot  well  apply.  I  doubt  the  accussac; 
of  Mr.  Vesey's  note ;  particularly  because  no  notice  is  taken 
of  the  style  of  speaking  in  the  note  in  Ambler  ( 57  )•  There 
was  nothing  calling  for  that  determination ;  and  in  what  Lord 
Hardwicke  decided  he  materially  varied  the  succession.  There 
were  two  questions.  Lord  Anandale  was  entitled  to  a  hurge 
estate  on  the  part  of  Mr.  Vandeu  Bembde,  his  mother's 
father,  and  to  a  sum  of  money,  to  be  laid  out  in  the  purchase 
of  lands  in  England,  The  creditors  were  proceeding  in  a  very 
expensive  mode  of  adjudication  against  his  estate  in  Scotland. 
The  trustees  having  no  authority  to  do  it,  a  private  act  of 
Parliament  was  obtained  to  enable  the  trustees  under  Vantlen 
Bembde'%  will  to  apply  35,000/.  upon  the  security  of  Lord 
Anandale's  estate  mScotland,  After  he  became  a  lunatic,  and 
there  was  no  hope  of  his  recovery,  his  mother  and  her  other 
children  being  entided  in  remainder,  it  became  material  to 
alter  that  application  of  the  estate ;  and  an  application  was 
*  made  to  Lord  Hardwicke  to  recaf  the  money  from  Scotland, 
and  to  replace  it  in  the  funds  of  this  Court,  as  a  trust  estate. 
This  was  violently  opposed;  and  the  contest' was  between 
those,  who  would  be  his  representatives  with  regard  to  what 
would  be  his  personal  estate  in  Scotland,  and  those,  who  would 
be  his  representatives  with  regard  to  what  would  be  his  per- 
sonal estate  in  England.  Lord  Hardwicke  referred  it  for 
inquiry,  not  whether  it  would  be  for  the  benefit  of  the  lunatic^ 
but  of  the  trust  estate,  to  call  it  in.  The  interest  of  the 
lunatic  was  then  almost  a  nullity ;  as  either  way  it  paid  for  his 
maintenance:  but  the  interest,  which  moved,  was  the  dif- 
ference 

(57)  The  two  prmted  notes  the  petition  19tb  DeeemUr, 
are  of  dificrent  branches  of  ibis  1749:  that  io  Ve9ty  is  upon  the 
case.    That  \n  A)fnhler  is  upon    Master's  report,  29tbJ«/y,  1761:. 
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it  would  be  attended  with  to  the  succession.  In  eon- 
lequence  of  the  decision  they  sued  for  it  in  Scotland^'  and  it 
was  finally  determined  in  the  House  of  Lords,  who  reversed 
*  the  decree  of  the  Court  of  Sesitiony  that  it  was  to  be  repaid 
from  Scotland  to  the  trustees  of  Vanden  Bembde's  estate. 
One  question  was  as  to  the  produce  of  a  heritable  jurisdiction^ 
as  to  which  LorA  Anandak  was  under  no  entail.  The  money 
would  have  been  his  own  entirely.  It  was  to  issue  from  the 
Exchequer  here.  Then  with  regard  to  this  sum  there  was  a 
conversion  of  interest ;  for  Lady  Anandale  desired  it  should 
be  kept  here ;  and  Lord  Hardwicke  rightly  determined  it  upon 
the  particular  provision  in  the  act,  that  in  cases  of  infants, 
hmatics,  &c.  the  Court  of  Session  should  take  order  for 
disposing  of  that  money,  which  was  the  produce  of  the  sale 
of  the  jurisdiction,  according  to  justice  in  a  summary  way. 
Therefore  he  said,  he  would  make  such  direction,  as  the  Court 
t}f  Session  would  do;  as  an  authority  was  given  to  them  under 
die  act  of  Parliament ;  and  it  was  not  to  be  considered  as  at 
all  changed,  the  legislature  having  invested  that  Court  with 
power  to  dispose  of  it.  Upon  the  two  points  determined  there 
tas  not  much  room  for  that  reasoning,  stated  in  Vesey;  and 
in  the  result  of  the  case  it  is  clear,  that  Lord  Hardwicke'B 
determination  took  a  line  to  do  that,  which  ought  to  be  done 
lith  regard  to  his  situation  as  a  limatic,  without  any  regard  to 
the  contingent  interests  of  those,  who  imagined  they  would 
tome  time  or  other  be  his  representatives.  I  remember  the 
case  of  Flanagan  y.FJanagan  {56),  before  Lord  Camden,  It 
shews,  the  Court  thought  there  was  no  equity  between  the 
representatives.  What  was  done  under  the  order  turned  out 
to  be  clearly  wrong.  So  much  of  the  estate  was  to  be  sold,  as 
vouM  pay  debts.  They  sold  the  bulk  for  convenience  *  of  sale ; 
and  there  was  a  surplus ;  which,  if  the  order  had  been  strictly 
pursued,  would  never  have  been  money,  but  real  estate.  It 
happened,  that  by  the  order  not  being  followed  distinctly,  or 
guarded  sufficiently  in  the  execution,  that,  which  would  have 
been  land,  was  in  fact  money.    Lord  Camden  thought,  nothing 

arose 
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(66)  la  Chancery,  before  Lord 
Csmden,  BthJuue,  1768,  sUtod 
ia  the  armament,  by  Lord  Eldon, 


of  Ackroyd  V.  Smiihson^  I  Bro. 
C.  C.  500.    Post,  170. 


78  CASES  IN  CHANCERY. 

1793.         arose  upon  that:  but  that  the  parties  ought  to  take  Ibeir 
respective  rights,  as  they  find  them. 

Upon  the  whole  the  bill  must  be  dismissed :  but  it  is  not  a 


OXBNDBN 
V. 


Lord  case  for  costs  ( 59 ). 

COICPTON. 


Oosts. 


(59)  1  Fanb.  Tr.  Eq.  53»  60.  Loughborough's  opinion,  as  qua-- 

WaUker  v.  Denne^  Lord  Chmpton  lified  by  Lord  EkUm,  in  the  note» 

v.  Oxetuien,   Chitty    ▼.  Parker^  ante.  Vol.  I,  204, 5. 
post,  170,  261,  271.    See  Lord 


1793. 
March  M, 

«*»  »**•  HORNSBY  V.  FINCH. 

4Bro.C.C.260. 

Besidoe  on-     nHHE  cause  of  ^o«r^  v.  FJ»cA(  60)  having  been  abated  by 
bequeathed ;  the  death  of  the  Plaintiff,  after  Mr.  Justice  BuUer,  sitting 

codicil  dispos-  ^^  l^^^j  Thurlaw,  had  decreed,  that  the  Defendant,  as  exe- 

.1.  ?i  ';   r"    cutrix,  was  trustee  for  the  Plaintiff,  as  next  of  kin,  of  the 
vitn  blanks  for 
names  &o  not  ^^hequeathed  residue^  and  after  the  cause  had  been  argued 

filled  op,  and  hefore  Lord  Thurhw  upon  a  petition  of  rehearing  firom  the 

unexecuted,       whole  of  that  decree,  but  before  judgment,  was  revived  by 

found  with  the  the  executor  of  the  Plaintiff. 

will ;  aod  con-      The  Court  only  heard  Mr.  Mansfield  for  the  Plaintiff;  and 

faradictory  evi-  ^^^  desired  to  hear  the  Counsel  for  the  Defendant ;  who 

te  1*  to     ^8^^  ^®^y  ^%  in  support  of  the  claim  of  the  executrix 

having  a  spe-  ^^^  upon  the  will  ^d  the  parol  evidence. 

cific  legacy,  I'^e  reply  was  prevented  by  the  Court. 

trustee  for  the 

next  of  kin.  Lard  Chancellor. 

I  have  no  doubt,  that  the  decree  is  right:  and  I  concur  in, 
it  entirely.  Concurring  in  that  decree,  which  rests  upon  aa 
authority,  I  in  common  with  all  the  world  highly  respectj  I 
shall  be  the  shorter  in  giving  my  reasons. 

There  are  two  questions.  First  upon  the  construction  of 
the  will  it  is  contended,  that  sufficient  appears  to  rebut  that 
[  *79  ]  equity,  *  which,  if  nothing  appeared  upon  the  will  to  rebut  it, 
the  next  of  kin  would  have  to  take  a  residue,  not  expressly 
disposed  of,  where  there  is  a  legacy  given  to  the  executor.  If 
that  point  could  have  been  relied  on,  parol  evidence  would 

haire 

CQO>  Ante,  Vol.  I,  344.   4  Bro.  C.  C.  239. 
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hare  been  unnecessary ;  and  I  must  not  have  looked  into  the 
depositions  and  all  these  conversations  in  considering  that. 
R  is  a  question,  which  has  been  for  above  a  century  much 
agitated ;  and  it  is  very  difficult  for  any  person,  who  has  been 
for  any  time  conversant  in  this  Court,  not  to  have  formed 
some  species  of  opinion  upon  the  general  state  of  that  ques- 
tion;  or  to  consider  any  particular  case,  which  may  arise, 
without   some  degree  of  antecedent  bias  in  his  mind  with 
regard  to  one  or  other  of  the  opinions,  which  have  in  the 
course  of  that'  period  prevailed ;  and  I  confess  I  am  in  that 
situation.     But  in  this  case  that  bias  in  inj  mind  would  favour 
the  executrix ;  and  would  be  contrary  to  the  opinion,  which 
upon  reflection  I  have  formed.     It  is  much  to  be  wished, 
that  some  positive  rule  had  been  adopted.      I  have  felt  in 
die  review  of  the  cases,  which  more  than  once  it  has  been 
my  duty  to  take,  that  leaving  it  loosely  to  be  determined  upon 
the  particular  circumstances  of  each  case  is  attended  with 
moch  uncertainty;  and  if  any  one  positive  rule  had  been  es- 
tiblbhed,  it  would  hate  produced  less  inconvenience.     If  it 
had  been  originally  held,  and  adhered  to,  that  the  executor 
should  take  all,  unless  there  is  an  express  bequest  of  the 
residue  to  some  other,  the  execution  of  that  rule,  though  in 
obe  or  two  cases,  especially  those,  in  which  the  question  first 
mse,  it  might  have  been  severe,  and  have  pressed  upon  the 
ndnd  of  the  Judge,  would  have  produced  no  inconvenience : 
at  then  it  would  have  been  known,  that  it  was  necessary  ex- 
pressly to  dispose  of  the  residue ;  and  no  case  would  have 
occurred  of  a  will  without  a  residuary  clause  any  more  than 
olr  a  will  without  execution.    On  the  other  hand,  if  after  the 
feterminations  raising  a  resulting  trust  it  had  been  considered 
a  die  rule,  that  the  appointment  of  an  executor  was  only 
to  the  trust,  and  that  the  next  of  kin  would  take,  if  there 
was  no  residuary  clause,  that  would  have  been  productive  of 
no  inconvenience.    But  the  legal  interest  being  in  the  ex- 
eeutor,  exceptions  to  raise  a  trust  for  the  next  of  kin  have 
been  admitted;  and  one  of  those  is  the  inference,  arising 
from  the  circumstance  of  a  legacy  being  given  to    the  ex- 
ecutor, that  he,  to  whom  part  is  given,  is  not  intended  to 
take  the  whole;  and  limitations  have  been  again  raised  upon 
that,  and  distinction  upon  distinction. 


1793* 
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17D3.  As  far  as  that  is  to  be  the  light  to  guide  one^  ihe  rule  fro 

^  ^^^^^  Lawson  v.  Lawson  I  take  to  be  a  pretty  safe  guide  to  steer  i 

^^  in  the  consideration  of  the  case;  viz.  that  for  a  legacy  to  tal 

Finch.        away  the  right  of  the  executor  it  is  not  sufficient  simply 

A  legacy  will    gay,  there  is  a  legacy :  but  it  must  be  so  qualified,  that  d 

not  take  away  giving  it  is  inconsistent  with  the  supposition,   that  ihe  ex 

•  ^^^   ^  ^         cutor  is  to  take  the  wliole.    This  case,  taking  it  to  be,  at 
nght  to  the  ...  ,  . ,       .         r\    Z.  ^i 

residue  miless  ^'^'"J  ^s>  oipen  to  the  consideration  of  the  Court  upon  tt 

inconsistent  ^^^^  ^^  ^^  ^^>  ^  ^^'^  ^^  those  cases,  in  which  there  Cf 
with  the  sap-  ^  ^o  doubt  upon  the  face  of  the  will,  that  the  testator  d: 
position,  that  not  intend  the  Defendant  to  take  the  residue.  The  frame  • 
he  is  to  take  the  will  is  very  bountiful  to  her  in  one  respect.  She  waa  tl 
toe  whole*        principal  object  of  the  bequest:   but  there  are  strong  ax 

harsh  limitations  upon  it ;  because  in  all  the  bequests  to  hi 
he  takes  great  care  as  to  her  manner  of  life  with  a  via 
anxiety,  that  she  shall  not  marry.  The  interests  given  fi 
Hfe  are  so  qualified.  He  did  not  leave  her  even  a  bed  t 
marry  upon  in  giving  her  his  furniture.  In  the  course  < 
his  will  then  there  stands  one  particular  legacy  in  the  mid 
of  the  others,  which  is  given  to  her  to  dispose  o(  as  at 
thinks  fit*  Then  he  make?  her  his  executrix*  It  is  impossib 
upon  this  will  to  conceive,  that  with  so  n^uch  anxiety  to  pr 
vent  her  marriage,  with  harsh  forfeitures  created  in  case  < 
her  marriage,  with  .  all  the  anxiety  he  has  shewn  as  to  In 
way  of  life,  a  legacy  being  given  even  for  the  mainten^ni 
of  coach  horses,  he  could  mean  to  throw  a  temptation  in  hi 
way  to  marry,  or  in  the  way  of  any  person  to  marry  he 
In  case  of  her  marriage  she  was  to  have  this  legacy  of  llOO 
That  is  the  ruling  principle,  that  goes  through  the  wilL 
have  no  hesitation  therefore  in  saying,  that  the  particuli 
disposition,  to  be  at  her  own  disposal,  of  a  sum,  which  othe 
wise  would  fidl  into  the  residue,  together  with  the  limitatioi 
as  to  the  rest,  makes  it  impossible,  that  be  could  mean  \ 
give  her  a  very  considerable  residue,  which  tended  to  defeat  b 
the  provisions  he  was  making  respecting  her,  But  they  hai 
gone  into  parol  evidence.  I  cannot  help  regretting,  that  tL 
cases  decided  have  led  to  the  admission  of  parol  evidence  i 
this  case ;  and  the  evidence  here  is  a .  strong  lesson,  upc 
the  propriety. of  admitting  it.  It  consists  of  conversatioi 
(pr  months  together,  the. witnesses  cpllectipg  more  from  wlu 

the 
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tliey  nid  to  the  testator,  than  what  was  said  by  him  to  them. 
Iliey  suggest  ideas;  and  from  the  result  of  those  and  his 
answers  they  collect,  what  might  have  been  his  Intention. 
There  is  no  checking  it,  when  once  the  principle  is  admitted. 
Part  of  this  evidence  is  Crqffs  recollection,  that  one  of  two 
phrases  was  used ;  and  he  rather  thinks,  it  is  that  one,  which 
ftOs  in  most  with  the  belief  and  habif  of  mind,  in  which  he 
was,  when  giving  his  evidence.  Making  wills  and  raising 
cuqectuies  is  to  be  avoided  as  much  as  possible,  where  it 
li  left  to  the  ingenuity  of  the  Court  in  deciding  upon  a  will, 
vhen  it  is  impossible  to  avoid  it  in  some  degree.  But  I  have 
BO  embarrassment  here.  As  to  the  parol  evidence,  there  is 
a  dear  way  without  contradiction  or  a  single  circumstance  to 
nise  a  doubt.  Upon  the  state  of  the  case,  as  explained  by 
die  evidence,  res  ipsa  loquitur,  that,  when  he  made  his  will, 
he  had  no  intention,  that  the  residue  should  go  to  his  ex- 
ecutrix. The  sketch  of  the  codicil  sets  out  by  saying, 
^  whereas  I  have  not  in  my  will  disposed  of  the  residue." 
Having  many  limitations  to  make  he  employs  a  man  of  bu- 
aness;  who  takes  his  instructions;  executes  them;  brings 
lun  the  draught ;  and  observes,  he  had  not  disposed  of  the 
leodue.  His  answer  is,  *^  I  mean  to  dispose  of  it  by  a  codidl 
"  of  my  own  making ;"  clearly  understanding  and  indicating, 
that  he  had  not  at  that  time  made  up  his  mind,  how  it  should 
go;  or  duit  he  did  not  choose  to  trust  any  one  with  his  in- 
tention. He  then  sent  his  will  to  Thomas  Walker.  At  the 
time  of  the  execution  John  Walker  again  reminds  him,  that 
his  dispodtion  was  incomplete,  as  the  residue  was  not  dis- 
posed of;  and  the  same  answer  is  ^ven.  Then  he  asked 
Thomas  Walker,  whether  he  thought,  he  had  acted  properly ; 
who,  having  already  given  his  sanction  to  it,  said,  he  thought 
it  very  proper;  and  observing,  that  there  was  no  disposition 
of  the  residue,  said,  he  took  it  for  granted,  that  there  would 
be  no  residue ;  to  which  the  testator  answered,  that  there 
would  be  a  residue,  which  he  intended  to  dispose  of  by  a 
eodicQ  in  his  own  hand-writing;  and  desired  Tlwmas  Walker 
to  send  him  a  sketch  of  a  codicil.  Then  Walker,  finding  an 
dterior  disposition  was  to  be  made,  upon  the  footing  of  the 
Bitiiiiacy  between  them  reminded  him  of  the  County  Hospital ; 

and 
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and  the  testator  answered,  that  he  would  in  his  codidl  Ao 
something  handsome  for  the  Hospital.  Then  Walker  fnre- 
pared  the  codicil;  and  put  in  it  that  declaration,  which  he 
had  from  the  testator ;  who  declared,  he  had  not  disposed  t>f 
the  residue;  and  desired  Walker  •  to  put  him  in  a  way  of^ 
doing  it.  The  Walkers  are  not  very  likely  to  be  mistaken. 
The  drcumstance  of  finding  the  sketch  of  the  codicil  with 
the  win  gives  body  Imd  consistency  to  their  evidence.  But 
this  is  not  all ;  for  Finch  is  a  strong  witness  for  the  PlaintiflT; 
for  he  relates  his  prior  conversations,  his  intimacy  with  the 
testator,  his  conversation  concerning  what  his  interest  in  die 
will  should  be,  and  says,  a  day  or  two  after  the  execution 
of  the  will  the  testator  told  him,  he  had  a  residue  undisjposed 
of.  Had  he  disposed  of  it  then  ?  For  what  purpose  could 
that  conversation  be  but  to  weigh,  whether  he  should  do 
something  more  or  not.  He  also  mentions  an  intention  of 
founding  a  charity  for  the  relief  of  decayed  tradesmen.  He 
had  been  ruminating  in  his  own  mind,  after  he  made  his  wiD, 
a  scheme  for  establishing  a  great  charity.  But  that  is  not 
all.  He  told  Finch,  he  had  been  to  Thomas  Walker,  who  had 
satisfied'  him  about  the  residue.  So  he  had ;  for  Walker  told 
him  how  to  dispose  of  it  in  any  two  minutes,  he  chose,  by 
filling  up  the  blanks.  As  to  the  evidence  for  the  Defendant 
of  Thomas  Walker^s  conversation  about  the  residue,  the  wit- 
nesses must  be  mistaken:  I  impute  nothing  more  to  thenu 
It  is  impossible,  that  he  could  have  held  the  conversation, 
they  suppose  he  did.  The  only  way  of  reconciling  it  is  by 
supposing,  that  they  took  scraps  of  the  conversation  and  not 
alL  The  utmost  amount,  to  which  the  argument  can  raise  it 
for  the  Defendant,  is,  that  the  testator  aft?er  the  execution 
had  doubts^  which  way  it  would  go  in  consequence  of  Us 
will;  and  had  expressed  considerable  favour  towards  the 
Defendant;  and  his  mind  seemed  to  wear  more  and  more 
towards  her  in  tiie  two  last  weeks  of  his  *life.  But  at  the 
execution  of  the  will  it  is  clear,  that  the  disposition  of  the 
iresidue  was  a  thing  left  undone;  that  he  considered^  it  ta\ 
and  bad  an  intention  to  create  a  charity.  Perhaps,  when 
convef ^ng  with  her  brother  and  C^oft;  his  inteiitioh  veerfed 
towards  the  Defendant.    But  there  is  no  doubt  upon-  Qiisj 
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as  a  question  of  &ct,  whether  he  at  the  execution  of  the  will  1793. 

intended,  this  should  go  by  the  will  to  his  executrix.      He  u^*^ 

had  no  such  intention;   as,  leaving  every  thing  to   stand  as  v. 

upon  the  will,  he  considered,  he  had  something  more  to  do  Finch. 
Id  make  a  final  settlement  of  all  the  fortune,  he  had  left  (  61 ). 

(61)  See  the  notes  to  Naurse  v.  Finch,  ante.  Vol.  I,  344. 

— •—  [83] 

1793. 

EDSELL  V.  BUCHANAN.  ^«^  11'*- 

4Bro.C.CM4. 

npHE  bin  by  mortgagor  against  mortgagee  for  redemption    Speaking  de- 
did  not  state  possession  within  twenty  years  otherwise  murrer  ovar- 
dian  by  saying,  that  in  or  about  the  year  1770  Tiomas  Edr  ruled. 
Mff,  the  ancestor  of  the  Plaintiff,  died ;  and  that  soon  after 
die  Plaintiff  took  possession.     Upon  this  ground  there  was  a 
demurrer ;  and  the  cause  expressed  was,  that  the  bill  only 
stated,  that  in  or  about  the  year  1770,  ''which  is  upwards 
**  <tf  twenty  years  before  the  bill  filed,"  &c 

Attorney  GenercU  and  Mr.  HcUl^  for  the  Demurrer. 
There  was  a  doubt  formerly  whether  in  this  sort  of  case 
a  demurrer  is  good.  In  Aggas  y»  Pkkerel,  3Atk»225,  upon 
H  plea  Lord  Hardwieke  doubted,  whether  the  party  could 
avail  himself  of  this  defence  by  any  other  means  than  by 
plea.  He  considered  the  Defendant  as  not  entitled  to  any 
advantage  in  equity,  to  which  he  was  not  entitled  at  law; 
where  he  must  plead.  That  however  was  not  a  decision, 
but  only  an  opinion,  which  has  been  over-ruled  by  subsequent 
cases,  in  which  this  has  been  allowed  as  cause  of  demurrer: 
SP.  WiU.  287.  Frazer  v.  Moore,  Smb.  54  {62).  The  last 
decision  was  Beckford  y.  Close  (63),  quoted  in  Deloraine\m 
Browne,  SBro.  C.  C.  644. 

Mr.  Bichards,  for  the  Plaintiff. 
This  is  not  strictly  within  the  statute  of  limitations ;  but 
only  by  analogy.    In  an  action  the  statute  must  be  taken  ad- 
vantage 

(62)  That  demurrer  was  al-        (63)  Cited  also  post.  Vol.  IV, 
lowed  by  two  Barons  against  the    476.    2  Sch.  Sf  Lef.  38. 
CUef  Baron. 


8S  CASES  IN  CHANCERY. 

17OT.         vantage  of  by  pleading^.    In  an  cusumpsii  it  cannot  be  i 

-^^^^^  advantage  of  at  the  trial;  as  it  might,  if  it  was  matt 

1^^  law;  as  every  demurrer  is.    It  does  not  appear  upoi 

Buchanan,    bill,  that  the  Defendant  was  in  quiet  and  undisturbed 

session.      Upon  a    demurrer  the  Court  will    take   the 
literally,  as  it  stands. 

Lord  Chancellor. 
Speaking  do-        There  is  a  vice  in  the  demurrer,  which  is  fatal  at  law 
mnrrarbad  at  is  a   speaking  demurrer  (64).     There   is  argument  in 
Jwr*  body  of  it;  •viz.  "  in  or  about  the  year  1770,  which  i 

^  -I  ♦SI  ]        i<  ^^^^  ^  iwenti/  years  before  the  bill  filed:'    The  pi 

sition  in  the  bill  is'  merely,  that  the  ancestor  died  aboiii 

year  1770,  and  that  soon  after  the  mortgagor  took  pc 

sion.    Therefore  it  was  necessary  for  pleading  anything 

correct  to  state  positive  dates.     I  am  not  to  say,  how 

the  drawer  of  the  bill  thought  was  soon.    I  had  undent 

that  as  at  law  you  must  plead  the  statute,  so  in  this  C 

Mortgage  may  you  must  plead  the  length  of  time.     I  think  there  are  i; 

to  redeemed    recollection  many  instances  in  this  Court,  in  which  red 

alter  20  years,  ^j^^s  have  been   opened  after  twenty  years  only  upon 

."^*°^  general  case,  if  the  mortgagee  has  treated  it  as  redeen 

"^     ,        ~    during  that  period;  if  he  has  kept  accounts  upon  it.    T 

treated  it  as    ^^  *  ^^^  ^^^^^  upon  this  subject  before  Sir  Thomas  Se 

fedeeraable ;      '^  ^^^h  I  was  Counsel 

as  by  keeping 

aeeovQts  upon  ^— — — ^— ^— ^-i— ^ 

'^  Mr.  Selwyn  said,  that  was  the  case  of  Fairfax  v.  1 

tague. 

The  Solicitor  General  said,  Bedford  v^  Close  was  cert: 
considered  a  new  determination. 

The  demurrer  was  over-ruled. 

.(64)  2  Sim.  ^  Stu.  129,  Cawihon  v.  ChalU. 
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NOBKISSEN  V.  HASTINGS.  ^«^«*  *!'*• 

4Jffro.C.C.252. 
^HE    bin    charged  (65),    that  the  Defendant,   being  in    FTea  Co  db- 
Jmly,  1780,  Governor  General  of  Bengtd,  appKed  to  the  covery,  that  it 
Plamtiff  for  a  loan  of  300,000  sicca  rupees,  amounting  to  "»y  8abj««t 
ibout  the  sum  of  37,500/.  sterling ^  upon  the  bond  of  the  .      ^ 

Defiendant,  to  be  placed .  in  the  hands  of  Cauntoo  Baboo,  as  l^^^^    ^^ 
trustee;  and  to  remwi  with  him,  till  the  money  should  be  ^jg^  of  arttcka 
paid  by  the  Plaintiff;  who  was  then  to  be  at  liberty  to  take  of  impeacb" 
it»  and  enforce  it  against  the  Defendant,  if  he  chose ;  that  ment  exhibit- 
die  bond  was  accordingly  delivered  to  the  trustee;  that  the  wl  against  him 
Pbintiff  paid  the  money  by  instalments ;   that  some  short  time  ^y      .  Com- 

lAerwnrds  the  Plaintiff  applied  to  the  trustee  to  have  tibe    _    ^        . 
t     ^    •■  1.        «         1 .  ^  .  *.         ,   ,       1  sistent,  and 

bond  ddivered  to  him,  and  was  mformed  by  the  trustee,  ^jj^j^foi^  bad. 

diat  he  had  deUvered  it  up  to  the  Defendant ;   that  the  De-       T  *  85  1 

fendant  refuses  to  deUver  it  up,  and  has  destroyed  or  can-  jjfoi  usual  to 

ceDed  it;  that  no  part  of   the  money  was  ever  repaid  to  refuse  leave  to 

die  Plaiatiff ;  *  and  that  he  never  had  received  any  interest  amend  a  plea ; 

upon  it;  that  the  Phuntiff  applied  to  the  Defendant  to  have  ^^^  Defendane 

die  bond  delivered  up,  or  if  it  was  destroyed,  or  lost,  to 

kave  another  executed ;  but  that  the  Defendant  refuses  to  ,     .  ^      . 

do  so;  and  pretends,  the  money  never  was  advanced*  ^^j  where  it 

The  bill  then  prayed  a  discovery  as  to  all  these  matters ;  seemed  ineapftp 

tnd  that  the  Defendant  should  be  decreed  to  deliver  up  the  ble  of  amend*- 

bond.  ment  he  bad 

The  Defendant  pleaded  in  bar  to  the  discovery  the  statute  1®*^®  ^  wiUi- 

13  Geo.  III.  c.  63.  by  which  it  is  enacted,  that  no  Governor    ,     /   , 

n         !«%»>         ,  i»i>*-i         .»         Ti*iii  plead  de  nav^ 

Ueneral  of  BengcU  nor  any  of  the  Coimcil  or  Judges  shall  .       fo-tniirht^ 

directly  or  indirecdy  by  themselves  or  any  other  persons  on 
dieir  behalf  accept,  receive,  or  take  from  any  person,  in  any 
nanner,  upon  any  account  whatsoever,  any  present,  gift,  do- 
nation, gratuity  or  reward,  pecuniary,  or  otherwise ;  with  cer- 
tain penalties  specified  in  case  of  disobedience  to  the  act,  to 
be  recovered  in  the  Courts  of  this  Country.  The  Defendant 
&rther  pleaded,  £hat  articles  of  impeachment  are  exhibited 
against  him  by  the  Commons  of  Great  Britain;  and  that  by 
die  6th  of  such  articles  he  is  charged  with  extortion  and 

corruption 
(05)  Tbe  case  is  more  particularly  stated  ppon  the'  hearing  ia 
^remed  cause:  Fairlie  v.  Haitings,  post,  Vol.  X,  123. 
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nobkissbn 
Hastings. 


corruption  under  pretence  of  receiving  presents  from  Indim 
powers,  their  ministers,  agents,  &c. ;  that  he  is  particular!} 
charged  with  taking  from  the  Plaintiff  34,000/.  or  some  othei 
large  sum ;  that  he  has  pleaded  to  the  articles  of  impeacte 
ment;  and  that  they  are  in  a  course  of  trial;  that  the  matterS; 
supposed  by  the  bill  to  have  passed  between  the  Plaintiff  9iU 
Defendant,  are  the  same  matters  as  those  supposed  by  thi 
6th  article  of  the  impeachment  to  have  passed  between  them 
that  the  Plaintiff  and  Defendant  in  this  suit  are  the  persom 
described  in  the  impeachment  by  the  names  of  Mahah  Rtymk 
Nobkissen  and  Warren  HcuHngs;  that  the  discovery  sought 
by  the  bill  may  subject  the  Defendant  to  the  pains  axd 
penalties  of  the  act  and  also  of  the  impeachment ;  and  than 
his  answer  may  be  read  in  evidence  agdnst  him  upon  i 
prosecution  under  the  act  and  also  upon  the  impeachment. 


[•86] 


Lard  Chancellor. 
Before  you  go  into  the  merits  of  this  plea,  how  can  yof 
support  it  upon  the  form?  It  is  double  and  inconsistent.  Hi 
pleads  the  act,  by  which  in  the  cases  there  enumerated  he  u 
*  subject  to  a  prosecution  in  the  Court  of  King's  Bench.  Thei 
he  pleads  the  impeachment,  with  an  averment,  that  the  matteri 
contained  in  the  bill  are  the  same  with  those,  which  are  thf 
subject  of  the  6th  article  of  the.  impeachment.  If  so,  the  ad 
cannot  apply  to  this  case ;  nor  is  he  subject  to  any  prosecutioi 
under  it. 


Attorney  General,  for  the  Plea. 
In  this  Court  there  is  no  objection  to  pleading  double ;  anc 
a  plea  is  in  this  respect  different  from  a  demurrer,  that  thf 
former  may  be  good  in  part  and  bad  in  part.  The  plea  must 
be  verified ;  and  issue  must  be  taken  on  those  facts ;  and,  i 
the  fact  alleged  respecting  the  impeachment  turns  out  no* 
to  be  true,  then  the  Defendant  may  rely  upon  the  other  part 
that  in  that  case  he  will  be  liable  under  the  act. 


Solicitor  General,  for  the  Plaintiff. 
A  plea  cannot  be  double ;  and  the  reason  is,  that  the  Cour 
cannot  select   the  case,   upon  which  it  allows   or   disallowi 
the  plea. 
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Lord  Chancellor. 
It  had  struck  me,  that  in  this  Court  a  double  plea  was  not 
allowed  (  66 ).    But^  if  distinct  matters  may  be  pleaded^  a  double 
and  inconsistent  plea  cannot  be  allowed  in  any  Court.  .  One 
part  of  this  plea  over-rules  the  other.     If  the  Defendant  reUes 
upon  the  impeachment,  the  necessary  consequence  is,  that,  the 
pqieachment  pending,  there  can  be  no  prosecution  under  the 
act.    The  impeachment  decided  one  way  or  other  equally  puts 
a  stop  to  such  prosecution  under  the  act.    The  two  propo* 
Vtioiis  are  not  only  distinct,  but  completely  mconsistent;  as 
they  cannot  both  be  true.    He  cannot  be  subject  both  to  the 
punishment  under  the  act  of  Parliament,  and  to  that,  which 
the  House  of  Lords  may  inflict  upon  the  impeachment.    It 
struck  me  to  be  totally  in  vain  to  proceed  upon  a  plea,  con- 
structed, as  this  is.    It  also  takes  too  wide  a  scope.    What  is 
relied  upon  cannot  affect  some  of  the  interrogatories;   as 
whether  there  was  a  loan,  whether  Caunioo  Baboo  was  an 
agent,  &c. 

The  Attorney  General  said,  if  the  Defendant  was  not  bound 
to  answer  the  principal  interrogatories,  he  need  not  answer 
the  others,  and  he  desired  leave  to  amend. 

For  the  Plaintiff. 
This  is  not  a  case,  in  which  the  Court  will'  permit  them  to 
amend ;  as  the  same  advantage  may  be  had  upon  exceptions 
to  the  answer ;  upon  which,  if  the  Defendant  will  be  liable  to 
penalties,  the  Court  will  not  compel  him  to  answer  fully  (67  y 
No  plea  can  be  supported  to  the  extent,  to  which  this  goes ; 
which  is  to  the  fact  of  a  loan. 


1793. 
nobkisssn 
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Lord  Chancellor. 
It  is  not  usual  to  refuse  leave  to  amend:  but  the  party 
amending  is  to  be  tied  down  to  a  very  short  time.  But  you 
will  find  it  impossible  to  amend  this  plea.  The  only  thing  I 
can  do  is  to  give  leave  to  withdraw  it,  and  plead  de  novo  in 
a  fortnight  (68). 


(66)  3  3Iadd.  8. 

(67)  Wrottesley    v.   BendUh, 
8  P.  WiL  236.    Finch  v.  Finch, 


2  Ves.  493.    JUitf.  152, 153, 223^ 
245. 

(68)  Wood  V.  Strickland,  2  Ves. 
^j?ea.  150. 
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^^^3  HERCY  0.  DINWOODY- 

March  Wih.  j^  Master  of  the  Rolls  for  the  Lord  CHANCELLotf. 

Creditors  are  'Jj^IUJAM  HERCY  under  a  eettfement  of  part  of  kb 
not  relieved  in  ^^  ^^^^  y^  ^  power  to  encumber  the  settled  estate; 

^^^  ^1*  K  '  •  *^  covenanted  to  make  good  to  the  person,  who  should  be 
^erefore  *  entitled  to  it,  the  sum,  with  which  it  should  be  encnmbeied* 
where  a  ere*  ^  174i3»  after  having  executed  that  power,  he  died  extremely 
ditor  seven  involved  in  his  circumstances,  and  with  mortgages  upon  his 
jears  after  real  estate  to  many  persons.  He  left  one  son,  Lovelace  Heref^ 
coming  of  age  and  many  daughters,  all  infants.  The  settled  estate  came -to 
filed  a  bill  to  jjjg  ^^^  independent  on  his  will ;  and  he  devised  all  the  real 
"^  f  ^  <i     of  1^  1^  estate,  after  providing  portions  for  his  daughteray 

.     ^^       to  his  son.    He  also  irave  20/.  a  year  out  of  his  estate  to 
cree  to  ac-  ^  ^ 

count  and  af-  MctUhews^  provided  he  would  manage  his  estate  during  the 
ter  answer  infancy  of  his  son ;  and  made  Lord  Sidney  Beauelerk,  Ftmee, 
took  no  stop  and  two  others,  his  executors :  but  only  the  two  first  proved 
for  33  years,  the  will.  The  acting  executors  in  the  year,  in  which  the 
and  then  filed  teg^tor  died,  filed  a  bill  against  his  children  and  one  or  two 
^"^ .  only  of  the  incumbrancers.  '  In  1744   a  decree  was  made; 

naidn-  t*^-l  *^^  ^^  Vl^  Vance  put  in  his  *  examination.  In  1740 
ary  bciitees  of  Lovelace  Hercy  came  of  age ;  and  about  that  time  a  decree 
a  party,  whose  was  made  in  a  suit  upon  a  bill  of  redemption,  whidi  had  been 
assets  were  filed  against  an  incumbrancer  upon  the  settled  estate  under 
distributed  the  power;  in  which  decree  the  right  of  redemption  was  at 
with  notice  to  g^^^  |,y  ^igtake   not   given    to  Lovelace  Hercy :    but    that 

.        .      *     mistake  was  discovered ;  and  then  the  rifi^ht  of  redemption  was 
and  agamst  . 

other    reore-    decreed  to  him.     In  1750  MaUltews^  who  had  managed  the 

sentatives  the  estate,  put  in  his  examination.  In  1755  Vance  died;  having 
bill  was  dis-  by  his  will  subjected  his  real  estate  to  his  debts;  and  left 
missed  upon  Shipway  his  devisee,  residuary  legatee,  and  executor.  Love-- 
the  laches  lace  Hercy  was  one  of  his  heirs  at  law.  In  1756  Lovelace 
only;  though  fj^cy  brought  a  bill  of  revivor  and  supplement  against 
.  J  ,  ^'^  °  Shipway^  Vance's  executor,  the  representatives  of  Lord  Sidney 
was  donbtfal      Beauclerk,  Matthews,  and  many  persons,  whom  he  said,  he 

had  found  out  to  be  incumbrancers ;  but  who  were  not  parties 
to  the  bill  brought  by  the  executors  of  his  father.  In  this 
bill  the  Plaintiff  state<l  himself  as  an  incumbrancer,  only  on 

the 
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the  estate  of  his  father,  and  not  as  devisee  and  heir;  and 
prayed  on  behalf  of  himself  and  other  creditors  of  his  father 
to  have  the  benefit  of  the  decree,  which  had  been  made, 
hi  1757  Skipwajf  and  Matthews  put  in  their  answers.  Ship- 
wajf  admitted  assets  as  to  any  legal  demand  of  the  creditors 
of  William  Hercy;  but  insisted  on  a  counter-demand,  in 
wluch  the  estate  of  Herey  stood  indebted  to  him.  Matthews 
sdimtted,  that  some  rents  and  profits  were  in  his  hands ;  but 
set  up  a  claim  of  a  considerable  demand  upon  the  estate  of 
Herejf.  After  these  answers  came  in  no  ieurther  proceeding 
WIS  taken  in  those  causes.  A  bill  was  brought  against  Ship- 
My  by  a  creditor  of  Vance  to  have*  his  w31  proved,  and  a 
&tribution  under  it.  To  this  bill  Lovektce  Hercy  was  made 
•  Defimdant  as  one  of  the  heirs  of  Vance^  and  also  by  being 
a  creditor  of  his  father  as  a  creditor  against  the  estate  of 
fmce^  his  executor.  Upon  this  bill  an  account  of  the  per- 
sonal estate  of  Vance  was  decreed.  A  motion  for  a  separate 
report  and  various  other  motions,  to  which  Lovelace  Hercy 
WI8  a  party,  were  made  in  this  cause :  but  they  were  not 
opposed  by  him.  Shipway  died  in  1762,  leaving  Dinwoody, 
HoBidayf  and  Beard,  his  residuary  legatees ;  between  whom 
a  distribution  was  made  of  all  Shipway^s  property,  and  the 
nrphis  of  Vance\  after  payment  of  debts  and  legacies. 
Matthews  died  in  1764.  In  1790  Lovelace  Hercy  filed  another 
biD  for  an  account  of  the  personal  estate  of  Shipway  and 
Matthews ;  upon  which  bill  the  cause  stood  for  judgment ; 
die  Master  of  the  Rolls  having  taken  a  short  time  to  con- 
lider  it 


1793. 
Bebcy 

V. 

Din  WOODY, 


Master  of  the  Rolls. 

This  is  a  cause  not  inconsiderable  in  point  of  value :  but  in 

point  of  precedent  it  may  possibly  be  extremely  important ; 

II,  though  every  case  of  this  sort  must  depend  upon  the 

pir&mlar  drcumstances,  yet  the  circumstances  in  this  case  are 

inch,  as  might  have  occurred  in  many  cases,  now  before  the 

Court ;  and  may  occur  hereafter ;  and  be  insisted  upon  as  in- 

peffients  in  any  determination  upon  cases  of  this  sort.    For 

duit  leasoQ  I  considered  this  case ;  and  upon  consideration  of 

iB  the  circumstances  and  the  rules,  by  which  the  Court  guides 

iMfon  these  occasions,  I  am  of  opinion,  I  should  not  do  justice 

Vol.  IL  G  either 
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1793.         either  between  the  parties  or  to  the  public  by  permitting  thi 
bill  to  proceed  to  an  account  of  the  personal  estate  of  Shipwai 


^^  or  Matthews.    The  dates  are  extremely  material.     The  wholi 

DjNWooDY.    will  turn  upon  them.      No  laches  is  to  be  imputed  to  tb 

executors  of  William  Hercy ;  as  they,  I  suppose,  perceivin| 
the  involved  state  of  his  circumstances,  filed  a  bill  the  sami 
year,  in  which  he  died.  The  important  sera  in  the  cause 
from  which  a  laches  may  be  imputed,  is  the  year  1749,  whei 
the  son  came  of  age.  He  found  himself  in  this  situation 
entitled  to  the  estate  subject  to  the  incumbrances ;  a  bill  filec 
by  the  executors  of  his  father,  in  which  he  was  a  party  mud 
interested,  and  appeared  as  heir  and  devisee;  that  by  exe 
cution  of  the  power  upon  the  settled  estate  his  father  becami 
liable  to  him  under  the  covenant  of  indemnity;  and  unde 
a  bill  of  redemption  against  that  incumbrancer^  the  mistake 
which  had  been  made  in  the  decree,  being  rectified,  the  ri^ 
of  redemption  was  decreed  to  him.  Therefore  it  appears 
that  soon  after  he  was  of  age,  he  was  cognisant  of  his  right! 
against  his  father's  estate  both  as  creditor  and  as  heir  al 
law.  He  ought  therefore  to  have  used  diligence  to 
prosecute  that  decree,  made  in  1744.  The  Solicitor  Generd 
pressed  to  make  the  case  as  to  Matthews  analogous  to  the 
case  of  Johns  v.  Menhinniot ;  and  contended,  that  he  was  an 
officer  of  the  Court,  bound  to  account  annually,  and  guilty  oi 
a  gross  breach  of  trust  in  not  so  doing;  and  that,  being 
looked  upon  in  that  light,  he  is  not  to  be  favoured.  But  thsi 
is  stated  too  strong.  Matthews  was  not  a  receiver  appointed 
by  this  Court :  but  the  testator  by  his  will  gave  him  £0/.  i 
year  out  of  his  estate,  provided  he  would  manage  it  durinj 
the  infancy  of  the  son.  His  management  was  to  continue  nc 
longer.  By  his  answer  he  says,  he  is  willing  to  undertake  thf 
[  *90  ]  management,  provided  he  shall  *have  the  20/.  a  year,  and 
his  expences ;  otherwise  he  will  have  nothing  to  do  with  it 
Under  this  he  was  admitted  to  the  management,  till  the  sot 
came  of  age.  If  he  continued  in  possession  ailerwardsi  he 
did  so  by  the  mere  assent  of  the  Plaintiff  Lovelace  Hercf 
At  the  time  of  Vance\  death  in  1755  Lovelace  Hercy  was  not 
in  a  situation  to  be  totaDy  inattentive  to  his  concerns.  He 
was  under  no  circumstances  of  disability,  which  prevented 
him  from  looking  into  the  situation  of  that  cause,   instituted 
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by  the  executors  of  his  father.    In  1757,  after  the  answers  to         1793. 
die  bill   of  revivor  and  supplement  came  in,  what  was  in-        H^J^y 
cnmbent  upon  the  Plaintiff^  sustaining  his  own  rights  and  «. 

those  of  the  creditors,  to  do  ?  It  was  a  breach  of  duty  not  Dinwoody. 
to  proceed  in  some  reasonable  time  at  least.  Instead  of 
that  the  first  cause  and  that  of  1756  were  not  heard  of,  till 
this  bill  was  filed  in  1790.  The  last  of  them  therefore  has 
dept  8S  years.  In  the  mean  time  a  distribution  has  been 
made  of  Vance^s  estate  under  a  bill,  to  which  and  all  the  pro- 
ceedingB  under  it  this  Plaintiff  was  a  party.  So  the  facts  are, 
diat  in  1744  there  was  a  decree,  under  which  no  proceedings 
lere  had,  except  getting  in  the  examinati^>n  of  one  party  in 
1745,  .and  of  another  in  1750;  a  bill  of  revivor  in  1756; 
answers  to  tliat  bill  in  1757;  in  1762  the  executor  of  one  of 
Ae  accounting  parties  died,  having  with  the  knowledge  of  this 
Pkintiff  paid  Away  the  estate  of  his  testator ;  and  the  other 
■eccmnting  party  died  in  1764.  In  this  situation  this  bill  is 
brought.  It  is  insisted,  that  tlie  Court  is  bound  under  these 
drounstances  to  permit  these  parties  to  take  the  accounts.  ' 

It  is  said  truly,  that  this  is  not  like  the  cases,  where  a  sum 
of  money  is  adjudged  to  be  due  to  a  particular  person,  who 
ku  a  right  to  give  a  receipt  for  it;    and  therefore,  if  he 
pennits   the  cause  to  sleep,  the  Court  must  presume,   that, 
if  it  had  not  been  paid,  he  would  have  stirred;  as  this  is  not 
a  case,   in  which  Matthews  or  Vance  could  have  discharged 
dwmselves  but  by  payment  into  Court.     Certainly  there  is  a 
great  diflference  between  the  cases ;  and  this  is  not  so  strong 
II  that  of  a  sum  actually  due,  and  to  be  enforced  at  the  will 
of  tlft  party.    No  such  presumption  arises  here  as  in  that 
case.    Though  I  admit  that  difference,  I  am  extremely  un* 
viifing    to   say,    that   in  such  a  case  as  this  no  length  of 
tiaie  would  be  sufficient ;  as,  if  these  33  years  will  not  do,  it 
imt  be  admitted,  that  no  length  of  time  is  sufficient.    For  the 
msoiis  given  in  Lord  Deloraine  v.  Btowne^  SBro.  C.  C  633, 
^dependent  on  the  question  of  satisfaction,  but  on  account  of 
^die  very  neglect,  and  the  mischief,  and  disturbance,  that  may      [  *  91  ] 
viie  to  fiunilies,  though  the  presumption  of  satisfaction  is  not 
10  itrong,  yet  the  laches  and  neglect  may  be  such  as  to  make 
it  Batter  of  public  policy,  that  the  party  guilty  of  it  shall 
^Me  by  the  consequences.    I  admit,  that  the  cause  is  un-> 

O  2  fi[nisbed^ 
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17!>9.         finished.    Is  it  therefore  to  be  considered  as  condnuaUy  alive 

j^"^  I  do  not  admit  that     I  fear,  many  causes  are  in  that  situ 

1^,  ation,  much  to  the  reproach  of  the  Court  and  those  con 

Din  WOODY,    cemed;  and  I  should  be  very  sorry  to  send  solicitors  to  fim 

outy  how  many  decrees  to  account  there  are,  and  ta  find.oa 
the  accounting  parties,  in  order  then  to  file  a  bilL  The  fin 
case  insisted  upon  in  support  of  this  claun  is  HolUngshemiF 
Case,  1  P.  Will.  14&.  There  was  no  demurrer  from  the  leHgti 
of  time ;  as  it  depends  upon  the  circiunstances.  It  is  wNrd 
while  to  read  that  case,  to  see,  what  was  the  opinion  of  dii 
first  judge,  before  whom  it  came.  The  Lard  ChanceUoi 
seemed  much  inclined  in  fiivour  of  the  plea:  but  he  says 
''  let  the  Plaintifi*  amend  his  bill,  and  the  Defendant  hi 
^  answer.*'  This  is  very  extraordinary ;  and  I  could  wish  i 
to  be  explained.  LordA'fiigr,  when  he  disaUowed  the  plea 
said,  it  seemed  to  be  a  very  stale  demand,  and  not  to  bi 
countenanced.  What  did  he  mean  by  that  ?  Did  he  meai 
to  say  more  than  that  he  over-ruled  it  as  a  plea  ?  TIm 
next  case  is  Lard  Pomfret  v.  'Lord  Windsor ^  2  Ves.  472 
That  was  a  very  extraordinary  case.  It  was  the  case  of.  ai 
infant,  entitled  to  the  residuary  personal  estate  of  LordJ"^ 
feries;  who  was  entitled  to  20,000/.  to  be  raised  out  of  hii 
wife's  estate.  His  widow  married  Lord  Windsor;  who  took  pos* 
session ;  and  a  very  extraordinary  decree  was  made  by  Lord 
Harcourt;  which  Lord  Hardwicke  did  not  seem  to  be  in- 
clined to  dispute.  It  was  certainly  a  very  extraordinary  pro- 
ceeding. One  question  before  Lord  Hardwicke  was,  whether 
the  length  of  time  was  a  bar ;  and  it  was  held  not  to  be  so  upon 
the  particular  circumstances  of  that  case.  The  next  case  istfoibM 
V.  Menhinniot;  which  comes  nearest  to  this.  That  was  averj 
old  cause.  A  man  in  the  last  century  by  will  gave  real  and  pe^ 
sonal  property  to  his  sons ;  and  in  case  his  sons  die  withonl 
issue,  which  was  construed,  without  leaving  issue,  (so  dud 
diuing  the  lives  of  the  sons  there  could  be  no  title  in  those 
claiming  after  them)  he  gave  it  to  his  daughter,  subject  tc 
many  legacies,  and  one  to  a  charity.  Mrs.  Opie,  the  daughter 
on  the  death  of  her  brothers  without  issue  took  posseaskxi 
of  the  estate  wilhont  acquainting  the  legatees,  that  thd 
rights  attached.  '  Nan  canstat,  that  they  ever  knew,  tibat 
their  legacies  attached.  Such  a  claim  of  a  legatee  is  ver] 
favourable ;    and  the    conduct  of  Mrs.  Opie  was    a    firaud. 

Thci 
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Th&k  in  1750  a  bill  was  brought ;  and  in  1755  a  decree  was 
■sde,  by  which  these  legacies  were  ordered  to  be  paid ;  and 
I  receiver  was  put  upon  the  estate ;  and  it  was  ordered  to 
be  sold*  It  was  sold ;  and  the  sale  was  set  aside.  It  was 
ordered  to  be  resold:  but  they  contrived,  that  it  never 
ibould*  The  receiver  continued  in  possession  till  his  death ; 
ind  never  passed  any  accounts.  Upon  his  death  one  of  the 
trustees  for  the  charity,  who  was  also  a  legatee  upon  the 
estate,  got  into  possession ;  and  he  never  passed  an  account. 
Ife  gave  it  up  to  MenhinmoL  No  one  made  any  objection 
to  account.  The  only  appearance  of  objection  was,  that  one 
pirty  said,  he  would  account,  if  the  Court  thought  fit. 
Upon  this  Lord  Thurlaw  very  rightly  made  that  decree,  with 
vhich  the  Attorney  General  has  favoured  me.  From  these 
OSes  it  is  inferred,  that  after  a  decree  to  account,  and 
exsminations  put  in,  containing  primd  facie  charges  on  the 
pirties,  any  of  the  parties  may  at  any  distance  of  time  pro- 
ceed. It  is  hardly  worth  while  to  go  through  all  the  cases, 
dted  for  the  Defendant.  The  first  id  Deloraine  v.  Brottme.  I 
lefier  chiefly  to  the  arguments  of  the  Counsel  (for  the  C/ion- 
eeUar  did  nothing  more  than  over-rule  the  demurrer)  to  shew, 
that  even  in  a  case  of  gross  firaud  this  Court  does  not  do 
justice  by  decreeing  an  account  after  a  considerable  length 
of  time  against  executors,  legatees,  and  innocent  persons, 
duming  under  the  firaudulent  party.  Though  the  Lord  Chan" 
cellor  over-ruled  the  demurrer,  he  desired,  it  might  be  at- 
tended to,  that  it  would  not  at  the  hearing  affect  these 
circumstances.  Therefore  that  case  does  not  decide  any 
diing:  but  rather  turns  for  the  Defendant. 

The  next  case  is  Smith  v.  Clay{G9);  of  which  there 
seems  to  be  an  accurate  note  in  the  case  of  Deloraine  v. 
Bnowne;  and  I  will  use  the  words  of  Lord  Camden  there; 
wbo^  I  think,  expresses  himself  in  a  more  accurate  and 
dieigettc  manner  than  any  other  person.  He  says,  **  a  Court 
ai  equity  is  not  active  in  giving  relief  against  conscience 
and  public  convenience.  Nothing  can  call  this  Court  into 
**  activity  but  conscience,  good  faith,  and  reasonable  dili- 
''gence:  where  they  are  wanting,  the  Court  is  passive;  and 
^'does  nothing.  Laches  and  neglect  are  discouraged; 
"therefore   there    b    always    a   limitation  to   suits   in    this 

•'Cwrt" 

(W)  Ambler,  BAb. 
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Hbrct 

DiNWOODT. 


In  this  case  has  not  the  Plaintiff  slept,  and  acquiesced  ii 

the   rights   of  others?      It   is  said,    I  should  consider  the 

other  creditors,  whose  rights  he  maintains :   but  a  bill  even 

of  creditors  must  have  a  Umitation  to  it.     I  dare  not  laj 

down  a  rule,  that  creditors,  or  persons  claimihg  under  thenij 

may  come  at  any  time.    The  next  case  is  Huet  v.  Fletcher^ 

1  Atk.  467.     That,  I  admit,   is  a  much  stronger  case  than 

this ;  as  there  the  son  had  taken  under  his  mother's  will  i 

legacy,  which  was  equal  to    two-thirds  of  what  his  &the] 

left ;   and  forty  years  after  the  death  of  his  father  he  broughl 

a  bill  against  the  executors  of  his  mother,  who  had  adml 

nistered  to  her  husband,  for  an  account  of  his  personal  e» 

tate.     The  other  cases  are  2  Clum.  Rep.  44;    SU  John  ▼. 

Turner,  2  rem.4fl8;  and  Pooley  y.  Ray,   lP.Wia.S55;  Oh 

last    remarkable    for   the   extraordinary  manner,    in  whid 

Lord  Cofvper  guarded  his  affirmance  of  the  decree ;  whid 

is  given  in  a  note  by  Mr.  Cox,  in  the  fourth  edition  from  tfai 

Register's  book.    The  Lard  Chancellor  in  his  judgment  put 

the  case  of  an  executor,  pajring  in  discharge  of  debts  money 

that  he  had  received  under  a  decree,  which  decree  was  re 

versed  upon  appeal;   and  said,   the  executor  must  refimd 

but  he  said,   it  would  be  otherwise,   if  the  Defendant  hac 

delayed  the  appeal;   and  willingly  stood  by,   while  the  exe 

cutor  paid  away  the  money ;    as  that  would  be  drawing  thi 

executor  into  a  snare;    and  the  Lord  Chancellor  gave  hi 

reasons  in  the  direction  for  affirming  the  decree;  which  wai 

not  usual,  and  is  never  practised  now ;  and  he  expressly  pu 

the  case  of  a  man  sitting  by,  and  seeing  the  executor  dit 

persing  the  assets.^ 

Upon  these  cases  the  question  is,  whether!  am  bound  b] 
any  rule,  that  has  been  laid  down :  certainly  not.  Every  cast 
depends  upon  its  particular  circumstances ;  and  the  questioi 
is,  whether  I  shall  do  greater  public  mischief  ( for  I  put  i 
upon  that)  by  giving  the  account,  or  by  reftising  it.  It  i 
not  perfectly  clear,  that  these  people  must  have  been  in 
debted  to  the  Plamtiff,  when  they  died.  The  Plaintiff  there 
fore  having  these  demands  upon  his  father's  estate,  and  -pei 
mitting  Vance's  estate  to  be  distributed,  even  putting  ih 
strongest  case,  to  these  residuary  legatees,  seeing  person 
die^   and  taking  no    step,   the  representatives  never    beiti^ 

calle< 
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caDed  upon,  I  am  clearly  of  opinion,  that  I  should  do  in- 
justice in  permitting  this  bill  to  go  on.  There  is  not  a  word 
to  shew,  that  the  Plaintiff  was  in  indigent  circumstances.  He 
might  have  gone  on  at  any  time.  I  will,  *like  Lord  Camden, 
say,  I  will  not  be  called  into  activity  by  such  a  Plaintiff  (70). 

I  have  had  doubts  about  the  costs.  If  I  thought  it  necesr 
saryto  deter  suits  of  this  sort,  I  would  give  them.  But  at 
present  not  being  quite  satisfied,  that  these  demands  are  paid, 
.and  doubting  whether,  if  the  account  could  be  taken,  it 
might  not  happen,  that  the  estates  of  Vance  and  Matthews 
might  turn  out  to  be  indebted,  and  the  laches  not  being  all 
on  one  side,  as  the  testators,  at  least  of  the  Defendants, 
were  much  to  blame,  and  there  being  no  pretence  of  in- 
solvency, or  that  these  costs  must  come  out  of  their  own 
pockets,  and  as  these  circumstances  cannot  expressly  apply 
to  any  other  case,  I  think,  I  shall  do  justice  enough  by  dis- 
missing the  bill  without  costs,  and  so  making  these  repre- 
sentatives answer  for  the  persons,  whom  they  represent,  with 
respect  to  any  thing,  which  it  was  their  duty  to  do. 

One  of  the  three  residuary  legatees  of  Shipway  not  being 
brought  before  the  Court,  the  Attorney  General  objected, 
that  it  would  be  hard  upon  the  other  two,  that  all  the  costs 
should  fall  upon  them :   but  that  produced  no  alteration. 

(70)  Ante,  Jimes  v.  7Vr6emi/e,  11,  and  the  Doto  in  page  15. 


1798. 


Hbrcy    ' 

V. 
DiNWOODY. 

[  •94] 


MILLARD   V.    EYRE. 

T^ESTATOR  directed,  that  in  case  either  of  the  trustees, 
he  had  named,  should  die,  or  become  incapable  of 
acting,  another  should  be  appointed.  One  of  the  trustees 
absconded  under  a  charge  of  having  committed  several  for- 
geries. The  bill  was  filed  for  the  purpose  of  having  a  trustee 
appointed  in  his  room ;  and  was  taken  pro  confesso  agdnst 
him.  The  other  trustee  did  not  oppose  it ;  but  chose  to  have 
the  opinion  of  the  Court ;  and  submitted  to  act,  as  the  Court 
Aoidd  direct.    The  absconding  trustee  was  not  outlawed. 

Lord  Chancellor 
Referred  it  to  the  Master  to  appoint  a  new  trustee. 

Master  to  appoint  a  now 


1703. 

March  Vlth. 

Testator  di- 
rected a  new 
trustee  to  be 
appointed,  if 
either  should 
die,  or  become 
incapable   of 
acting;  one 
absconded, 
charged  with 
forgery ;    but 
was  not  out- 
lawed :  refer- 
red to  the 
trustee. 
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AprUloth.  UTTERSON  v.  MAIR. 
ABro.C.C.^O. 

Creditor, 6Ung  JO^LIZABETH    TYLER,   a  bankrupt,  was  indebted  tc 

a  bill  against  Utterson  upon  a  loan  of  stock,  with  a  written  promise 

execator,  can-  ^^  replace  it  and  pay  the  dividends;    but  no  time   being 

"®    "*  ^  *  fixed,  and  no  request  having  been  made  before  the  bank- 

d  btor      art  •  ^^V^Y*  ^^  ^^  ^^*  permitted  to  come  in  under  the  com 

in  case  of  in-  mission  (71).    After  the  death  of  the  bankrupt  the  creditoi 

solvency  of  the  obtained  judgment  at  law  against  her  executor;  and  then  filec 

execator  the  a  bill  against  him ;  and  made  the  assignees  parties,  as  having 

Court  will  on  in  their  hands  a  surplus  beyond  what  would  satisfy  the  debt 

petition  ap-  under  the  commission ;  and  the  Plaintiff  prayed  a  discover] 

pom     a  re-      g^^  iq  that.     The  bill  charged,  that  the  assiimees  threatenec 
ceiver;  and  ,  ,  .  ,        , 

I  ^        to  pay  over  the  surplus  to  the  executor ;  that  there  was  grea 

executor  to  al-  ^^^^i^  ^^  apprehend,  that  the  same  would  be  lost  and  dis 

low  his  name  sipated;   that  the  executor  was  an  improper  person  to  hi 

to  be  used  in  charged  with  the  receipt  thereof;   and  therefore  prayed  ai 

bringing  ac-  injunction  to  restrain  them  from  paying  the  surplus  to  him 

ij^***'  ,  and  him  from  receiving  it. 

.         ..  .     '      The  assiimees  demurred  both  to  the  discovery  and  relief, 
where  it  is  '^  "^ 

clear,  that, 

taking   the  Attorney  General^  Mr.  Mansfield^  and  Mr.  Stratford,  fo 

charges  to  be  the  Demurrer. 

true,  the  bill         This  Plaintiff  cannot  have  any  other  right  than  the  bank 

would^  be  dis-  pupt  or  the  personal  representative  would  have.    They  coul 

not  have  filed  a  bill  for  this  surplus.    If  they  had,  they  wouI< 

have  been  told,  they  had  a  short  remedy ;  and  might  have  go 

at  it  by  petition.     The  demurrer  b  upon  the  ground,  that  . 

particular  creditor  of  a  deceased  person  cannot  file   a  bil 

against  every  one,  who  happens  to  be  a  debtor  to  that  person 

This  bill  is  of  the  first  impression;   as  it  goes  to  establisl 

a  precedent,  that  every  particular  creditor  has  a  right  to  fil 

a  bill,  not  only  against  the  personal  representative,  but  als* 

against  every  particular  debtor ;  and  thus  that  an  account  c 

the  estate  may  be  taken  upon  the  suit  of  each  and  ever 

person,  who  happens  to  have  a  demand ;  as,  if  one  may,  a 

may.     The  creditor  ought  to  proceed  against  the  persoiu 

representative;   the  Court  should  call  upon  him  to  sue  th 

debtors 
(71)  UttmoH  V.  Vernon,  3  T.  R.  039.    4  T.  R.  670. 


missed   at  the 
beariDg. 
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debtors ;  and  if  there  is  any  reason  to  apprehend  insolvency 
in  the  representative,  then  the  course  is  to  apply  to  the  Court 
to  restrain  that  person  from  receiving  the  fund,  and  that  the 
Master  shall  appoint  a  proper  person  to  collect  *the  out- 
standing estate.  Ehnsly  v.  M'Aulay,  3  Bro.  C.  C.  624,  is  in 
point  against  such  a  bill  as  this. 


1793. 


Utterson 

Mair. 
[•96] 


SoUeUor  GenercU^  Mr.  Grants  and  Mr.  Stanley ^  for  the 
Plamtiff. 
There  were  circumstances  in  that  case,  upon  which  the  biU 
was  very  rightly  dismissed.  The  Mcuier  of  the  JRoUs  in 
ghring  judgment  excepted  the  case  of  collusion  (73);  and 
according  to  my  (73)  note  he  also  excepted  the  case  of  utter 
inolvency  in  the  executor ;  a  case,  in  which  tlje  fund  would 
be  lost,  if  no  means  were  taken  to  secure  it.  That  bill  was 
dismissed  upon  the  hearing;  and  perhaps  in  this  instance  a 
case  may  be  shewn  at  the  hearing,  when  all  the  circumstances 
are  disclosed,  which  will  induce  the  Court  to  make  a  decree. 
This  executor  is  represented  in  the  bill  to  be  insolvent; 
vhich  must  now  be  admitted.  The  only  way,  in  which  the 
creditor  can  proceed  to  get  the  fund  into  Court,  instead  of 
letting  it  go  into  his  hands,  is  by  a  bill.  It  is  true,  the  Court 
does  not  easily  give  ear  to  such  a  case ;  as  with  respect  to 
debtors  on  estates  it  may  lead  to  difficulty :  but  bills  of  this 
kind  are  admitted  in  a  variety  of  instances ;  particularly  where 
the  Bank,  the  South  Sea  Company,  and  other  companies  of 
that  sort,  have  funds  of  the  testator  in  their  hands,  and  the 
executor  is  not  responsible.  The  Court  does  this  for  residuary 
legatees,  &c.  having  claims  upon  the  fimd ;  and  will  always 
do  it,  when  it  appears  necessary  for  the  purposes  of  justice, 
and  to  obtain  payment  of  debts  to  creditors  on  the  testator's 
estate,  and  to  prevent  assets  from  getting  into  the  hands  of  an 

insolvent 


(72)  Isaac  v.  Humpage,  3  Bro» 
C.  a  403.  Ante,  Vol.  I,  427. 
Post,  Dcran  v.  Simpson,  IV,  651. 
Tnmgkiam  v.  Bimkes,  Alsager  v. 
Awl^,  VI,  573,  748.  Benfield 
V.  Sokmums^  IX,  77.  Saxtan  v, 
1km,  XVIII,  72.  1  Rose,  79. 
See  another  exception,  where 


the  representative  cannot,  or  will 
not,  act;  Burrouglis  v.  Elton, 
post.  Vol.  XI,  29.  Collasion 
not  a  ground  for  a  Ne  exeat 
Regno ;  Graves  v.  GHffith,  1  Jac» 
Sf  Walk.  646. 

(73)  Solicitor  General. 
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insolvent  executor.  It  is  more  dangerous  to  establish  as  « 
principle,  that  there  can  be  no  bill  against  an  executor  in 
such  a  case,  than  to  estabUsh,  that  such  a  bill  may  be  filed 
upon  the  circumstances ;  as  in  the  one  case  the  creditor  is  left 
without  remedy;  in  the  other  the  Court  upon  the  circum- 
stances will  always  be  enabled  to  do  justice.  In  Newland  ▼• 
Champion^  I  Ves.  105,  after  a  bill  by  the  representative  of  a 
deceased  partner  against  the  surviTor  another  bUl  by  a  creditor 
was  not  dismissed ;  but  an  account  was  decreed  under  it ;  and 
it  was  expressly  laid  down,  that  there  are  many  bills  in  this 
Court,  making,  not  only  the  representatives  parties,  but  also 
other  persons,  who  have  possessed  specific  assets.  In  Taylor 
V.  AUen^  i  Atk.  313,  *  the  bill  was  to  restrain  the  wife  executrix 
from  getting  (he  assets  into  her  hands;  and  the  Court  did 
upon  the  affidavits  appoint  a  receiver,  her  husband  being 
abroad  and  not  amenable  to  process. 


Reply. 
If  the  Plaintiff  has  no  title  to  the  relief,  he  has  none  to 
ithe  discovery ;  which  is  only  ancillary  to  it*  The  question  is, 
whether  every  creditor  can  file  a  distinct  bill  against  the 
representative  of  the  debtor,  and  make  as  many  debtors  of 
that  debtor  parties  as  he  thinks  proper.  The  bill  ought  to 
have  been  against  the  executor  for  an  injunction  to  restrain 
him  from  receiving;  and  the  assignees  ought  to  have  had 
notice  not  to  pay.  Though  the  Defendant  may  instead  of 
stopping  the  cause  in  limine  let  it  go  to  a  hearing,  and, 
giving  the  discovery,  afterwards  insist,  that  it  does  not  entitle 
the  Plaintiff  to  the  relief,  yet  he  may,  if  he  chuses,  stop  it  by 
demurrer.  Though  the  Court  permits  such  bills  in  the  cases 
of  the  Bank,  the  South  Sea  Company,  &c.  where  no  incon- 
venience attends  them,  that  is  no  reason,  why  they  are  to  be 
permitted,  where  inconvenience  will  be  the  consequence.  If 
the  Court  sees  great  inconvenience  in  permitting  the  suit  to 
go  on,  and  none  on  the  other  side,  they  will  not  allow  what 
is  new  in  specie,  and  may  be  so  dangerous. 


Lord  Chancellor. 
This  bill  cannot  be  supported  on  any  principle  of  justice. 
If  it  is  clear,  that,   taking  the  charges  to  be  true,   the  bill 

would 


CASES  IN  CHANCERY. 


97 


irould  be  dismissed  at  the  hearings  it  is  a*  sufficient  cause  of 
demurrer.     This  Plaintiff  states  himself  as  l)ringing  this  bill 
tofr  a  discovery  of  these  assets  after  having  obtained  judgment 
flft  law :   but  he  adds  a  history  of  transactions  in  the  bank- 
ruptcy of  Tyler,  in  consequence  of  which  that  claim  was  by 
delermiiiation  of  law  finaUy  rejected ;  as   the  debt  accrued 
after  the  bankruptcy.     That  would  give  him  a  remedy  out 
of  the  surplus,   and  out  of  any  future  property.    The  bill 
foggests  a  surplus  in  the  hands  of  the  assignees;  and  they 
are    made   parties    upon  no  other  charge,    than  that  they 
flueaten  to  pay  over  to   the   executor.      If  this   suit  was 
to   stand,   the   consequence  would  be,  that   every  creditor 
would  be  entided  to  such  a  bill  against  every   individual 
debtor;    and    the    accounts   would   be    inextricable.       Cm 
bono  ?     *  In  the  general  case,  if  there  is  a  suspicion,  that, 
the  executor  is  insolvent,  and  a  proper  case  is  made  and 
supported,  the  Court  will  restrain  him;  and    appoint  a  re- 
ceiver; who  is  in  truth  the  executor.      K  it  is  necessary 
to  bring  actions  at  law  to  recover  part  of  the   effects,   it 
must  be  in  the  name  of  the  executor,  and  the  Court  will 
compel  him  to  allow  his  name  to  be  used.     Upon  that  simple 
and  short  apphcation  the  Court  will  take  care  of  the  fund  for 
the  creditors.      In  this  case  the  particular  debtors  are  the 
assignees  of  the  bankrupt.      If  there  was  any  apprehension, 
that,  having  in  their  hands  the  fimd,  they  were  about  to  pay 
it  over  to  the  prejudice  of  the  Plaintiff,  who  had  been  ex- 
duded  from  coming  in  under  the  commission,  to  an  insolvent 
executor,  supposing  even  the  strongest  case,  that  he  was  a 
lomkrupt,    upon  petition  in  the  bankruptcy  the  Court  would 
restrain  the  assignees  by  the  peculiar  authority,  it  has  over 
them.     So  there  is  still  less  reason  for  a  bill  in  this  Court. 
There  is  no  ground,  upon  which  I  could  do  otherwise  at  the 
hearing  than  dismiss  the  bill  as  against  the  assignees  with  costs. 
The  safety  of  the  creditor  may  always  be  provided  for  in  a 
much  shorter  and  cheaper  mode.     Allow  the  demurrer. 


1793. 


Uttbrsom 
Mair. 
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April  Wth. 

4Bro.aC2lS.  ABEL  r.  HEATHCOTE, 

^  ^   .  nPHIS  bill  was  for  specific  perfonnance  of  an  agreement 

estate  ID  com-    X  r  r  o 

non  a  itood  ^^^  **^®  ^^  *"  estate  by  the  Plaintiff  to  the  Defendant. 

cxecQtioD  of  a  ^^  Master  reported,  that  a  good  title  could  be  made.  The 
power  to  sell  or  Defendant  excepted.  The  objection  to  the  title  was,  that  the 
exchange  (74).  premises  were  held  under  a  partition,  made  in  consequence  of 

a  decree,  by  the  trustees  under  a  power  in  a  settlement  to  sell 
or  exchange ;  and  that,  as  no  express  power  to  make  partition 
was  gi^en^  that  decree  was  erroneous.  The  premises  settled 
were  one  undivided  third  of  an  estate  held  in  common.  The 
proviso  in  the  deed,  upon  which  the  objection  arose,  was  to 
this  effect :  **  that  it  shall  be  lawful  for  the  trustees,  &c. 
**  during  the  lives  of  the  husband  and  wife  and  the  survivcur 
**  with  their  consent  to  make  sale  of,  and  to  convey,  surrender, 
^^  and  assure,  or  convey  in  exchange  for  or  in  lieu  of  other 
[  *99  ]  *' manors,  lands,  and  *  hereditaments,  in  England,  the  siud 
*^  undivided  third  part  of  all  or  any  of  the  said  freehold^  or 
copyhold,  or  customary  manors,  lands,  and  hereditaments, 
rights,  members,  and  appurtenances,  to  any  person  either 
together  or  in  parcels  for  the  best  price  or  valuable  con- 
^'  sideration  in  money  or  such  other  equivalent  interest  in 
''  manors,  lands,  and  hereditaments,  as  to  them  the  trustees 
*'  with  such  Consent  shall  seem  proper ;  and  that  they  with 
**  such  consent  may  revoke,  determine,  and  make  void  the 
**  uses  of  the  settlement,  and  convey  to  the  purchaser  or 
^'  person  making  exchange ;  or  Umit  such  other  new  uses,  as 
^'  shall  be  requisite  to  effect  such  sale,  disposition  or  exchange, 
"  as  aforesaid." 

This  exception  was  argued  before  the  late  Lords  Commis- 
sioners of  the  Great  Seal;  who  had  great  doubts  upon  the 
point ;  and,  there  being  some  difference  of  opinion,  they,  on 
the  day  of  their  resignation  declined  to  decide  it ;  and  recom- 
mended Another  argument. 

Solicitor  General  and  Mr.  Nedham^  for  the  exception. 
This  power  cannot  extend  to  a  partition.     It  is  very  com- 
mon to  insert  a  power  to  make  partition;  which  is  a  strong 

proof^ 
(74)  Over-ruled,  sec  the  note,  post,  p.  lUl. 
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elausCj  apply  to  a  partition ;  but  all  of  them  are  exhausted 


by  operations  distinct  froni  that.     Every  power  of  this  kind,  ^^ 

which   is   in    direct  derogation  of  the  settlement,    must  be  Heathcotb. 
construed  strictly ;  if  not,  very  considerable  danger  will  arise* 
The  decree  therefore  is  erroneous ;  and  may  be  reversed  on 
bill  of  review. 

Attorney  Generalf   Mr.  Mansfield,    and  Mr.  Stanley,  for 
the  Report. 
This  purchaser  can  have  a  complete  legal  title.    A  power  of  y 

this  sort  is  given  for  melioration  of  the  estate;  to  enable  the 
pirdes  to  do  such  acts,  as  will  make  the  most  of  it.  This 
power  to  exchange  does  not  mean  a  strict  exchange  at  com- 
mon law ;  for  which  the  word  ^'  exchange'*  is  necessary :  but, 
even  if  it  is  to  be  considered  as  a  power  to  make  a  common 
hw  exchange,  I  do  not  see,  why  taking  a  divided  for  an 
undivided  part  would  not  do.  For  that  it  is  not  necessary, 
that  there  should  be  acre  for  acre ;  but  rent  may  be  taken  for 
land,  &C.  Perkins  states  many  cases  of  that  kind.  Such 
powers  as  these  are  to  be  most  hberally  *  expounded  in  favour  [  *  100  ] 
of  the  intention.  Suppose,  these  persons  had  joined  with 
the  other  tenants  in  common  in  a  sale  of  the  whole  estate, 
and  had  then  purchased  with  the  equivalent  one-third  of  the 
same  estate,  would  not  that  be  a  good  exchange  ?  This  is 
not  precisely  the  same  thing ;  but  is  the  same  effect,  produced 
bjr  more  simple  means. 

Lord  Chancellor. 

There  was  no  occasion  to  give  the  trustees  power  to  make    The  estate  of 

partition.     The  estate  of  a  tenant  in  common  pannot  be  so  &  teoant  in 

aettled  vpon  the  marriage  of  one  as  to  prevent  the  right  of  ^oo*™®*>  ^•n- 

the  others  to  make  partition.     Supposing  this  partition  not  "^ .       *^  ^, 

made  so  as  to  pass  the  leiral  estate  of  an  undivided   third,  , 

'^  ,      ,  age  01  one  as 

you  do  not  contend,  that  it  will  not  stand  as  a  good  partition  ^  prevent  the 
in  equity.  right  of  the 

others  to  make 
For  the  exception.  partition. 

It   is    not    a  good  partition   in  equity   according  to  the 
ntuation  of  the  parties. 
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Langston 

V. 
BOTLSTON. 


BoyUton^  as  partner  in  the  house  of  Lane  and  Frazer* 
The  next  morning  the  same  person  again  applied;  and 
Langston  again  refused^  till  he  could  consult  Wesian,  his 
attorney ;  and  said,  he  would  send  for  that  purpose.  Lavie 
then  proposed  to  him  to  consult  some  other  person^  in- 
stead of  Wegton;  as  he  was  the  attorney  employed  against 
Boyhton;  and,  Langgton  persisting  in  his  refusal  to  deUver 
the  parcel  without  the  advice  of  Weston^  Lavie  told  him,  if 
it  was  not  deHvered  within  an  hour,  he  would  arrest  him  and 
his  partners ;  and  if  they  should  endeavour  to  avoid  the 
process,  would  strike  a  docket  against  them.  On  the  same 
day  soon  after  this  conversation  Langston  was  served  by 
Weston,  acting  for  the  creditors  of  Ijane  and  Frazer,  with 
six  attachments  out  of  the  Mayor's  Court  upon  the  goods  of 
Boylston  in  his  hands ;  upon  which  he  finally  refused  to  deliver 
the  parcel  to  Boylston,  unless  he  should  be  bailed,  and  the 
attachments  should  be  taken  off.  Langston  was  soon  after 
arrested  at  the  suit  of  Boylston ;  and  was  held  to  bail  in  an 
action  of  trover  in  the  sum  of  45,000/. ;  upon  which  he  filed 
a  bill  of  interpleader  against  Boylston,  and  the  parties,  who 
sued  out  the  attachments,  praying  an  injunction  to  restrain 
proceedings  in  the  action;  and  stating  these  circumstances, 
which  were  not  denied  by  the  answer ;  also  stating,  that  he 
was  ready  to  deliver  the  parcel,  whenever  he  could  with  safety; 
and  offering  to  bring  it  into  Court. 

The  answer  of  Boylston  denied,  that  he  was  a  partner  with 
Lane  and  Frazer,  and  insisted,  that  his  claim  alone  was  good ; 
for  the  attachments  could  not  be  made  effectual ;  as  they  were 
issued  in  respect  of  the  debts  of  Lane  and  Co.  against  goods, 
which  were  the  sole  property  of  Boylston.  The  answer  also 
charged  the  Plaintiffs  with  collusion  with  Weston  and  his 
dients  to  make  Boylston  a  bankrupt  by  keeping  him  in  prison 
two  months ;  as  a  proof  of  which  it  was  alleged,  that  Langston 
was  bailed  by  the  persons,  who  had  sued  out  the  attachments ; 
that  with  this  view  the  Plaintiffs  refiised  to  deliver  the  parcel 
to  the  persons,  who  should  bail  Boylston,  or  to  bul  him 
themselves,  or  to  defend  the  attachments,  or  let  Boylston  use 
their  names  for  that  purpose. 

On  the  motion  for  an  injunction  this  last  allegation  of  the 
answer  was  strongly  denied  by  the  Plaintiffs ;  who  said,  they 
were  always  ready  to  permit  Boylston  to  use  their  names. 
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AffidaTitBwere  offered  in  support  of  the  motion:  but  it 
wu  inusted  for  the  Defendant  Boylitan,  that  they  could* not 
be  read. 

For  the  Defendant. 
No  affidavit  can  be  read  in  such  a  case*  That  can  be  done 
OD^  in  cases  of  waste  and  irreparable  mischief.  This  is  not 
lib  an  interpleading  bill  in  any  respect  It  b  a  motion  for 
an  injunction  to  restrain  the  Defendant  from  proceeding  in 
trover.  The  Plaintiff  can  only  move  for  an  injunction  upon 
the  answer. 

Lord  Chancbllor. 
It  is  necessary  in  all  interpleading  bills,   that  the  Plaintiff 
should  in  some  way  or  other  establish,    that  he  claims  no 
interest.    How  b  that  to  be  done  without  affidavit  ? 

For  the  Defendant* 
There  is  always  an  affidavit,  denying  collusion,  annexed  to 
thebiH 
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For  the  Plaintiffs* 
I%e  rule,  alluded  to^  does  not  extend  to  cases  of  this  kind. 
Upon  bills  of  this  sort,  where  no  interest  is  claimed  by  the 
■Phintiff,  but  there  are  claims  by  various  Defendants,  if  each 
<»f  diose  UKsWerSf  and  makes  a  good  case  for  himself,  upon 
Ae  answers  the  Court  cannot  act  on  its  usual  principle,  that, 
•whefe  a  party  is  only  a  stak^-holder,  upon  the  fact  of  his 
being  harassed  by  suits  this  Court  will  deliver  him  from  the 
'difficulty  by  some  means  of  putting  the  right  into  a  course  of 
triiL  The  rule,  alluded  to,  applies  only  to  the  case  of  a 
common  mjunction  until  answer.  A  bitt  of  interpleader 
mpposea  that  the  Defendant  may  be  perfectly  right.  It  is 
not  that  sort  of  case,  in  which  his  answer  is  to  decide  the 
^^lestion.  But  this  is  precisely  in  nature  of.  an  injunction  to 
•tay  waste ;  being  a  case,  in  which  proceedings  in  the  action 
11  an  irreparable  mischief  to  the  Plaintiffs.  This  question  was 
agitated  in  Robinson  v.  Lord  Byron;  when  it  was  insisted, 
•diat  upon  the  answer  the  Defendant  might  dissolve  the  in- 
j    Vol. IL     ■  H  junction: 
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junction :  but  Lord  Kenycny  then  Master  of  die  RoHs^  atting 
for  the  Lard  Cha$u:eUar,  determined^  diat  the  affldavits  nnght 
be  read.  So  it  was  held  in  Isacte  v.  Humpcige,  3  Bro.  C.  C, 
463,  ante,  Vol.  I.  427,  by  Mr.  Justice  Btdler,  sitting  for  'the 
Lord  *  Chancellor.  In  these  cases,  in  which  many  Defend- 
ants are  brought,  claiming  that,  in  which  the  Plaintiff  claans 
no  interest,  it  is  the  fkmiliar  practice  to  apply  in  order  to 
have  all  proceedings  at  law  stopped. 


The  point  was  not  determined  at  this  time ;  the  Lord  Ciatt 
ceUor  suggesting,  that  perhaps  a  sufficient  case  might  appeal 
upon  the  answer;  which  was  the  opinion  of  the  Comiael  foi 
the  maintiffa. 


Attorney  General,  for  the  Plaintiffi. 
The  pendency  of  different  claims  is  perfectly  sufficient  fc 
call  upon  the  Court  to  make  this  sort  of  order.  The  laU 
Lords  Commissioners  made  an  order  of  the  kind  upon  Ihf 
same  sort  of  circumstances  in  Field  v.  Todd.  In  that  caai 
Dewkurst  and  Co.  in  New  York  employed  HiU,  as  their  agenl 
in  London,  to  purchase  for  them  goods  of  a  particular  kind, 
to  be  sent  to  New  York.  Hill  was  in  the  habit  of  aeitding 
them  to  Field;  who  was  a  packer;  and  h«  recefreld  mntk 
goods  fsonxHUl  to  be  packed  on  account  otDewhm'^  ^nd  Op* 
Before  they  were  exported,  an  account  axrived,  that  Demkmit 
had  stopped  payment.  Field  was  then  served  with  an  att^dlK 
ment  at  die  suit  of  Todd,  a  creditor  of  Dewlwrst  .and  Cok 
attaching  their  effects  in  his  hands.  Several  other  aftaehmenli 
were  also  served ;  and  notice  was  given  by  the  persons,  whc 
furnished  the  goods ;  who  insisted,  that  it  was  not  such  I 
delivery  as  to  prevent  them  from  stopping  the  goods  m 
transitu.  In  this  situation  Field  filed  a  bill.  The  Con 
ordered  the  right  to  be  tried  in  an  action;  the  other  par 
ties  to  be  at  liberty  to  attend  it ;  the  parties  attacluBg  *ti 
be  at  Uberty  lo  make  good  their  attachments  ;  and  on  Ai 
Plaintiff's  depositing  the  property  or  its  produce  the  Cous 
restrained  any  action  against  him.  In  this  case  it  is  contends 
m  tiie  answer,  that  the  attachments  are  irregular,  and  euaaa 
be  made  effectual.    It  is  obvious,  that  a  person,  standing  in  i 
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MtuatioB,  Bi  which  there  are  many  <^Ildiii6  upon  hiaii  may 
tttooeed  in  resisting  all  but  one :  but  the  fact,  that  he  is  called 
upon  without  any  interest  to  defend,  is  sufficient.  If  these 
ittachments  are  not  Talid,  it  is  reasonable,  that  BoylsUmj  and 
hot  the  Plaintiflfs,  should  try  the  validity  of  them.  After  the 
decision  in  King  v.  Leith^  2  Term  Rep.  B.  R.  141,  that  an 
auctioneer)  who  paid  money  over  to  a  man  in  prison,  who 
continued  in  prison  two  months,  must  r^pay  it  to  his  assignee, 
diePIaiotiffis  oouM  not  deliver  this  parcel  to  liie  Defendant, 
who  was  in  prison. 

Mr.  Mansfield,  Mr*.  Ch-atU,  and  Mr.  Cox,  for  the  De- 
feodant  Boykkm. 
Thb  is  a  new  application.    The  circumstances  m  the  answer 
'  prove  combination  between  Langston  and  the  persons,  who 
aoed  out  the  attachments,  to  oppress  this  Defendant  by  pre- 
venting him  from  procuring  bail,  and  to  make  him  liable  to 
die  coniBiission  of  bankruptcy,  which  Weston  wants  to  take 
out  against  him ;  and  the  act  of  bankruptcy  will  be  complete 
h  two  days.    If  they  cannot  estaUish  a  partnership  between 
huie  and  BoyliUm,  or  lay  a  ground  to  induce  a  jury  to  think, 
lliey  acted  bond  fide,  Ihey  will  be  guilty  of  a  foul  conspirady 
ijliinft  Baykion.    It  now  appears  upon  the  answer,  that  he 
b  00  partner.    When  application  was  made  for  this  parcel, 
lUch  die  Defendant  on  being  arrested  wanted  in  order  to 
fodbie  Urn  to  get  biul,  no  claim  was  made;  no  attachment 
vas  isaued :  but  the  Plaintiffs  refused  to  deliver  it  only  upon 
petenee,  that  an  action  was  brought  i^ainst  him,  and  a 
noBOur,  that  he  was  a  partner  with  that  house.    What  right 
bad  they  then  to  stop  it?    There  was  no  suggestion  of  an 
act  of  bankruptcy.    It  would  be  extraordinary,  if  a  man  in 
|Hrison  could  not  recover  money  to  enable  him  to  pay  his  debts 
oi  get  out.    This  Court  will  interpose,  where  persons  claim 
ii  diifoent  rights,  as  in  jFSeM  v.  Todd;  but  not  ui  such  a  case 
U  this.    The  attachments  may  be  pleaded  as  a  bar  to  the 
•e&m*    The  parties  cannot  interplead.    There  is  a  dear  de- 
against  the  attachments:  but,  if  not,  that  would  be  a 
delimoe  against  the  action.     These  things  cannot  be 
•ttadied*    Choses  in  action,  evidences  of  a  debt  from  another 
peimiy  or  from  the  state,  bonds,  bills  of  exchange,  are  not 
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subjects  of  attachment.  What  pretence  could  the  Plaintifik 
have  for  insistmgy  that  the  Defendant  should  be  bailed  in  all 
the  actions  brought  against  him?  Can  a  person,  having  a 
debtor's  property  in  his  hands,  insist  on  his  being  out  of 
prison,  or  refuse  to  deUTcr  it  ? 


Lord  Chancellor* 
It  would  be  a  very  rash  act  in  any  one  to  pay  money  to 
a  man  subject  to  the  bankrupt  laws,  who  was  in  prison  ai 
the  time. 


[♦106  ] 


For  the  Defendant. 
Then  there  is  a  new  equity ;  as  no  man  can  pay  money  to  a 
trader.  If  he  is  in  prison ;  nor  can  he  sue  to  recover  it.  How 
does  *  this  Court  gain  jurisdiction  to  stop  a  debtor  in  prison 
from  proceeding  at  law  ?  There  is  no  doubt,  in  such  a  case, 
a  man  may  be  compelled  to  pay,  whatever  is  decided  as  tp 
volimtary  payments  to  a  trader  in  prison.  The  consequence  oS 
the  interference  of  this  Court  is,  that  the  trader  must  starve  for 
two  months,  and  inevitably  become  a  bankrupt ;  as  a  Court  of 
iPquity  will  interpose  to  prevent  him  from  suing  his  debtor ; 
when  the  only  consequence,  that  can  follow,  is,  that  if  he 
succeeds  in  the  action,  the  Defendant  will  have  to  pay,  not 
only  the  money,  but  the  costs  also.  Will  the  Court  interpose 
in  such  a  case  upon  that  account?  That  is  the  only  con- 
sequence, that  can  follow,  if  this  action  is  permitted  to 
proceed.  Suppose,  when  arrested,  the  Plaintiffs  had  restor^ 
these  goods;  no  doubt  they  would  have  been  protected. 


Lord  Chancellor. 
You  argue  with  great  force  against  the  determination  ia 
the  King*s  Bench :  but  it  has  been  determined,  that  a  payn 
ment  by  a  person,  totally  ignorant  of  the  act  of  bankruptcy, 
is  bad,  if  after  an  act  of  bankruptcy.  You  desire  the  action 
to  go  on  upon  this  ground,  that  the  Plaintiffs  either,  have  a 
defence  against  the  attachments,  or,  if  they  fail  in  thi^t,  that 
they  have  a  defence  against  the  action.  That  is  precisely 
the  case  of  interpleader.  He  says,  he  has  no  concern  upon 
the  subject :  and  ought  not  to  be  put  to  try,  whether  tb^ 
property  ought  to  be  taken  out  of  liis  hands  by  action  or  by 
attachment. 
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For  the  Defendant. 
There  can  be  no  doubt,  that,  if  a  debtor  in  prison  recovers 
money  by  course  of  law,  that  cannot  be    again  recovered 
against  the.  person  compelled  to  pay  it.    Attachment  is  a 
legal  process  to  stop  the  goods.     Until  that  is  removed,  the 
Flaintifis  are  safe.     If  they  contest  the  attachment,  and  that 
is  overturned,  there  is  an  end  of  it ;  if  it  proceeds  to  cour 
demnalion,  then  it  is  a  bar  to  the  action :  but  the  attachment 
itsdf  is  a  complete  bar ;  and  therefore  this  is  totally  different 
Irom  the  case  of  interpleader.     The  necessity  of  the  affidavit 
on  filing  the  bill,  that  there  is  no  collusion,  proves,  that  the 
party  is  not  brought  into  the  situation,  in  which  he  stands, 
by  any  fault  of  his  own*     That  is  a  necessary  circumstance : 
but  these  Plwitiffs  are  brought  into  this  situation  by  breach 
of  contract.     Bailment  is  the  most  sacred  of  all  contracts. 
*As  it  is  a  gratuitous  contract,  the  bailee  is  not  brought  under 
a  necessity  of  keeping  with  more  than  ordinary  care :  but  he 
u  bound  to  deliver  the  moment  he  is  called  upon.    On  19th 
of  March  the  Plaintiffs  were  bound  to  deliver  this  property ; 
as  they  could  not  have  run  any  risk.    A  bailee  is  not  to  set 
himself  up  as  an  equitable  judge  between  the  bailor  and  all 
Us  creditors.    The  Defendant  might  have  demanded  it  ex- 
pressly as  he  was    afraid  of   attachments.     Supposing    the 
rumour,  upon  which  they  refused  to  deliver,  was  true,  that 
was  no  groimd  for  their  refusal.    If  he  was  pommitted  to 
prison,  that  ought  to  have  made  them  the  more  ready  to 
comply  with  his  demand.     They  might  as  well  refuse,  because 
they  heard,  he  was  in  difficulties.     In  the  case  cited  the 
auctioneer  acted  voluntarily ;   and  would  go  on,  after  notice, 
for  the  sake  of  his  commission.     Either  on  the  19th  or  ^th 
qI  March  the  Plaintiff  would  have  been  safe  in  the  delivery. 
If  they  colluded,  they  could  not  have  acted  in  any  other  way. 
ft  is  necessary  to  ground  a  bill  of  interpleader,  that  there 
AoDld  be  some  controverted  claim :   then  there  are  contra- 
dictory claims :  both  caimot  be  well  founded:  but  in  this  case 
die  property  is  admitted  on  all  hands  to  be  in  the  Defendant. 
Tliere  is  only  a  legal  process,  affecting  that  property  in  a 
yardcolar  manner.     The  consequence  of  that  is,  that  it  puts 
it  in  a  way  of  trial ;  as  the  legal  process  of  another  may  be 
pleaded;  though  a  mere  plea  cannot. 
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Lard  Chancellor. 

A  claim  is  a  ground  of  interpleadei^  ( 76  )•    The  only  dotab 
I  entertain  is  as  to  the  necessity  of  coming  to  this  Court. 

I  wiH  throw  out  my  opinion  now.  If  I  was  sitting  in  a  Coiar 
of  Law,  I  would  have  discharged  Langston  upon  common  bd 
upon  bringing  into  Court  the  parcel ;  and  I  would  have  staye< 
the  action  of  trover ;  and  have  made  Boylskm  get  rid  of  thi 
attachments  in  the  name  of  Langstony  before  I  would  let  Ai 
action  of  trover  go  on.  Then  there  is  little  doubt,  that 
shall  not  send  it  iiow  to  make  an  attempt  to  do  that,  which  '. 
thiiftk  ought  to  have  been  done  in  the  Court,  in  which  thi 
action  was  brought.  As  to  the  conduct  of  Langgtou,  I  ham 
siwBjB  felt  extremely  the  inconvenience  of  making  the  act  o 
bankruptcy  relate  to  the  first  arrest.  But  a  bolder  thing  hai 
been  done  in  this  case  than  any  step  taken  by  LangMion 
that  is  the  arrest  of  LangHon.  If  *  in  this  Court  I  inter 
fere,  Langsten  must  come  into  terms  \p  bring  no  action ;  a 
I  think  there  is  a  right  of  action  in  him. 


AprU  20M. 


For  the  Defendant. 
In  Fuller  v.  Cribsan,  1788,  a  commission  had  issued  against 
Gibson  and  Johnson;  which  remained  unexecuted.  FuUet 
had  a  large  sum  of  money  belonging  to  them  iii  his  hands, 
They  brought  an  action  for  it;  upon  which  he  filed  a  biD, 
stating  the  facts ;  and  that,  if  he  paid  the  money  to  themj 

he 


(7d)  Post,  Duke  of  Bolton  v. 
WiUiams,  138.  AngeU  v.  jETcm/- 
ifcii.  Vol.  XV,  344.  Xyi,202. 
East  India  Company  v.  Edwards, 
XVIII,  376.  Stevenson  v.  An- 
derson,  S  Ves.  ^  Bea.  407.  ilfor- 
gan  v.  Marsaek,  2  Met.  J  07. 
Lowe  V.  r^,  3  Madd.  277, 


M4.  In  Lowndes  v.  Comferd, 
post,  Vol.  XVIII,  »9.  1  Rose 
Bank.  Co*  180,  an  injanction  was 
granted  ander  an  interpleading 
bill,  against  bankrupts  and  their 
assignees  bj^  a  debtor,  sued  by 


the  bankrupts,  with  the  view  oj 
indirectly  contesting  the  commis- 
sion :  but  afterwards  a  simifan 
injunction  w%8  refused  by  the 
Court  of  Exchequer :  Harkw  v 
Crowley,  Buek^  273.  Illle^ 
pleader  cannot  be  compellad  bj 
a  person,  who  has  parted  wifl 
the  property :  J^umeit  v.  Aadsr 
son,  1  ilfer.  405.  Nor  can  it  be 
sustained  upon  equities :  i?arels) 
V.  CurtU,  9Pri.  861.  See  fiu" 
ther  on  interpleader,  Waringt^H 
V,  Whpatstone^  1  Jac.  202. 
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k  apiMrebeiided,  that  he  might  be  ctHed  on  to  pay  it  ofer 
igain.  The  Court  jneftised  an  iiguaction;  and  said*  the 
money  must  be  paid;  that  there  was  no  pretence  to  stop 
the  action ;  and  diat  the  Plaintiff  could  not  be  damaged  by 
payment  nnder  a  judgment  Here  the  Plaintiffs  had  a  plain 
tay  pointed  out  to  them  to  avoid  all  difliculty.  Theyr6^ 
fined  to  tale  that  way ;  and  chose  to  stand  still }  and  would 
apply  to  We$io9u 

Lord  Chahcsiaob. 
He  was  the  very  person,  they  ought  to  have  applied  teu 
b  there  any  case,  in  which  a  bill  of  interpleader  has  been 
brought  to  a  hearing  ( 77  )• 

a 

Fbr  tihe  Defendant. 
Tes  in  Lord  Tlumet  v.  P€ttterson^  SSomard,  847,  the  Court 
Aanissed  the  bill,  saying,  there  was  no  ground  for  the  Plain- 
tffii  apprehensions. 


11991 
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Lord  Chancblloiu 

That  was  in  no  respect  a  biD  df  interpleaded.  There 
could  be  no  question,  that  the  pajrment  of  the  fine,  assessed 
iipon  a  copyhold  or  customary  estate,  to  a  lord  in  possession 
sf  the  manor  would  discharge  the  tenant.  He  was  the  only 
person,  to  whom  it  coyld  be  paid.  Jf  there  was  another 
kid,  with  a  tide  paramount,  he  might  have  recovered  the 
file  against  die  lord,  but  nbt  against  the  tenant.  The  te- 
ant  suggests  an  apprehension  of  his  own,  that  some  one 
die  IB  entided  to  the  finel  The  bill  Was  very  rightly  dis- 
tDMed.  If  die  two  lords  *  had  botii  assessed  him,  which 
tss'  impossible,  that  might  have  brought  it  to  the  case  (78). 

i  win  not  trouUe  the  Counsel  for  the  Plaintiffs  to  reply. 
Upon  eondderatiott  I  think,  I  ought  to  have  had  the  affidavits 

read« 


Cn)  See  Jforlfataa  v.  Hdmuih, 
tfa.  4r  Bea.  2d  ed.  412,  n.  In 
tts  iBstanee  post,  304,  Dun^e^ 
v«  HsfPM,  the  bill  was  consir 
Ared  4o  improper,  that  it  was 
iHwiinid  widi  oasts  as  between 
attorney  and  client. 


(78)  In  that  case  the  bill  was 
also  held  upon  the  form  not  to 
be  an  interpleading  biH  for  want 
of  an  offer  to  bring  the  money 
into  Court 
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[♦UO] 

*  » 


Mad.  -  It  struck  me  on  the  opening,  that  probably  the  angwcF 

would  have,  afforded  a  suffioient  ground  to  decide  upon  the 

case;  tind  I. think  it  has:  but  an  interpleading  bill  is  exactly 

up<m  the  footing  of  an  injunction  to  stay  waste ;  and  may  be 

supported  by.  specific  evidence  of  the  facts^  as  weU  as  it  ia  in 

^U.  cases  by.  specific  evidence^  that  there  is ,  no  collusion*    I  am 

confirmed  in  the  opinion,  I  threw  out  the  otl^er  day,  ,by  wha( 

I  know  took  place  in  this  very  case ;  and  from  what  I  hear4 

I  was  in  hopes,   that  a   stop  might  have  been  put  to  this 

motion.     I  did  state,    that  under  the  circumstanceSf   if  the 

tK^tion  bad  been  brought  in  the  Court,   in  which  I  sat  for 

several  years,  I  should  have  had  no  difficulty  to  have  fUsr 

charged  Langston  upon  common  bail  on  his  bringing  thi^ 

parcel  into  Court;  and  would  have  stayed  the  proceeding  in 

the  action,  until  the  attachments  had  been  disposed  of;  he 

suffering  hi^  pamc^  to  be  used  or  the  p^rty  coming  in,  as/ he 

might  have  done,  in  order  to  have  got  rid  of  that,  and  left 

nothing  but  the  action  of  trover.     This  is  precisely  the  casQ 

of  an  interpleading  bill.     A  party,  claiming  no  right  in  the 

subject,  is  doubly  vexed  by  having  .two  legal  processes  in 

the  Qames  of  different  persons  going  on  against  him  at  tibe 

same  time.     He  comes  upon  the  most  obvious  equity  to  ia^ 

sist,  that  tl^Qse  persons,  claiming  that,    to  which  he  mal^ea 

no  claim,  should  settle  that  contest  among  ihemiselves,  andv 

T)ot  with  him.     It  may  be  said  in  all .  cases  of  iptcKpIeadert 

as  it  has  beep  said  in  this  case,  "  stand  the  action.     If  i|, 

^'  proceeds  first,  and  you  have  a  good  defence  against  him, 

"  that  puts  an  end  to  his  claim:   if  not,  that  is  a  defence 

'f  against  the  daim  of  B"     Hef e  it  is  said,  Langston  mayi 

either  defepd  himself  against  the  attachments,  or  not:  if  hei 

does,  there  is  an   end   of  the  claim  of  the  creditors,  who 

have  sued  put  the  at^chmepts;  if  not,  and  if  tbe  goods  are 

condemped,  then  there  {s.  a  defence  against  BoyhUm.    That  is 

precisely  the  situation,  in  which  the  Plaintiffs  ought  not  to  be 

placed.    As  to  ^e  cjii^cum^tances,  no  stress  can  be  laid  upon 

the  all^g^lion,  that   therci  is.  collusipn  on  the  part  of   the 

Plaintiffs^    They  did  not  coHude;  arid  I  must  *take  it  foe 

granted,  that  ^hcy  did  pqt    Where  the  coui^se  of  the  Court 

is,  that  the  party  must  make  affidavit,  that  there  is  no  col^ 

lusion,  I  cannot  presume  that  to  be  f^Jse ;  for  if  it  is  falser 

be 
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he  is  liable  to'  a  prosecution:  much  less  can  I  determine  it  io 
be  fake  upon  a  counter  affidavit  (79).     But  as  to  the  cir- 
ttmstances,  the  credit  of  the  ^Plaintiffs  is  unimpeached;  and, 
not  having  heard  a  word  of  the  nepresentation,  they  make, 
frUfied  upon  the  answer  put  in,  I  am  clear,  that  the  whole 
proceeding  against  them  was  carried  on  with  eagemess  and 
intemperance.    BoylsUm  feeling,  perhaps  justly,  that  he  was 
iD-Osed  by  those,  who  proceeded  against  him  as  a  partner  with 
Le^  apd  Co.  wa3  inclined   to  retaliate  upon  the  Plaintiffi, 
who  had  done  nothing  harsh   against  him.     It  may  be  in^ 
justice  in  those,  who  arrested  BoyUtan^  to  make  him  a  part- 
ner in  that  house.    Lying  in  prison  he  applies  to  the  Plain- 
ti£&.     It  would  have  been  a  great  exertion  of  friendship, 
and  very  imusual  in  a  banker,  if  they,  keeping  the  deposit, 
had  given  bftil  to  the  amount.    It  was  no  injustice  to  refuse 
to  dp  89.    The  alarm,  that  arose  on  that  determination  in 
the  Court  of  King's  Bench^  was  not  ill  founded.    The  Counsel 
have  argued  against  that  case ;  and  it  is  said,  many  incon* 
▼enienc^  havp  arisen  from  it,     I  do  not  presume  to  say, 
wheUier  it  is  law,  or  not.     I  at  present  think,  whatever  hard* 
sbip  arises  from  it,  that  determination  was  inevitable ;   and 
that  the  inconvenience  arises  out  of  the  bankrupt  laws ;  and 
may  possibly  require  the  application   of  some  fit   remedy. 
But,  43  it  is  known,  that  a   person,  lying  two  months  in 
j^rison,  is  subject  to  the  bankrupt  laws,  and  therefore  that 
a  payment  made  in  the  mean   time  is  bad,  it  is  unjust  to 
expect  the  bankers  to  trust  him,   and  take  the  risk  upon 
themselves  without  consideration ;  to  decide  what?  that  there 
is  no  foundation  for  his  arrest.     It  is  imputed  to  the  Plaintiffs, 
that  they  consulted  the  attorney  for  these  creditors,  who  held 
the  Pefendant  in  prison.     It  was  prudence  in  them  ^o  apply 
to  that  attorney  to  know,  that  they  were  safe  in  doing  what 
the  could  to  assist  Boylston.      The  attorney  did  not  give 
them  any  information  to  set  their  minds  at  ease ;  but  insisted 
that  his  clients  were  in  the  right ;   and  immediately  took  out 
a  process,  which  did  not  leave  it  in  the  power  of  the  Plaintiffs 
to  act,  as  they  might  have  been  inclined  to  do.     Then  they 
proceed  to  what  I  think  a  most  outrageous  and  unjustifiable 
i^p  against  the  Plaintiffs,   by  arresting  them  in  an  action  of 
trover,  and   holding  them  to   bail  in   the   sum  of  45,000/. ; 

wjien 

(70)  1  Tt^.  A-  Baa.  no. 


1793. 
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ateljTy  cannot 
be  considered 


when  they  knew,  nothing  more  was  denied  than  to  defiva 
this  property,  if  they  could  with  safisty.  That  the  De^ 
fendant  converted  the  property  to  hit  own  nee  la  the  groimd 
of  that  action ;  to  austfun  which  they  make  nae  of  the  legal 
ficticm,  that  retaining  the  property  is  a  conversion.  That  was 
a  very  bold  and  hazardous  measure.  If  die  arrei»t  of  BoyUUm 
by  those  creditors  was  groundless,  he  has  his  remedyr  If 
he  really  is  a  partner,  and  engaged  in  the  house  of  Lame  and 
jProjKffr,  though  I  may  lament  it  as  a  private  misfortune,  I 
cannot  say,  there  is  any  injustice  towards  him.  It  occurred 
to  me  the  other  day,  that  I  might  relieve  the  Plaintiffs  upon 
condition :  but  I  now  think,  I  have  no  right  to  impose  any; 


It  was  then  stated,  that  on  Thursday^  April  the  18tfa,  a 
rule  had  been  granted  in  the  Court  of  King's  Bench,  in  which 
the  action  was  brought,  to  shew  cause,  why  the  proceedings 
should  not  be  stayed,  and  the  Defendants  be  discharged  on 
common  bail. 

The  Plaintiffs  in  equity  then  consented,  that  Boybion 
should  be  at  liberty  to  defend  the  attachments  in  their  names; 
and  it  was  insisted,  they  had  always  been  ready  to  permit  that 

Lord  Chancellor. 
Then  there  is  an  end  of  the  action  of  trover  of  course. 
I  take  it,  that  would  be  exactiy  the  order,  that  would  be 
made  in  the  Court  of  King*s  Bench. 


TATE,  MARY,  9.  HILBERT. 
TATE,  JANE,   v.  HILBERT. 


nPHE  Plaintiffs  in  tiiese  causes  were  relations  of  Mart  Bell: 

Jane  his  niece ;  and  Mary  his  great  niece.    The  object 

of  the  first  bill  was  to  have  a  banker's  check  for  200/L  paid, 

either 

as  donatio  mortis  causd ;  therefore  such  gift  of  a  common  check  on  a  banker, 
payable  to  bearer,  and  of  a  promisory  note,  held  not  to  be  donatio  nwrtis 
eafud  or  an  appointment  or  disposition  in  nature  of  it;  and  not  capable  of 
any  greater  effect  in  eqqity  than  at  law :  as  to  the  check  the  bill  was 
dismissed  without  prejudice  to  any  action ;  as  to  the  note,  it  being  doubted 
whether  an  action  would  lie  against  the  executor  for  want  of  consideration, 
the  Court  offered  to  retain  tho  bill,  if  an  accoutit  was  necessary. 
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either  oatcSSOOL  cush  belcmging  to  Mori  Bell  in  hb  banler^s 
handB  at  the  time  Df  his  decease,  and  admitted  by  the  De- 
ftodanty  the  executor,  to  have  been  poeeeMed  by  him,  or 
oat  of  lug  general  mmis.  The  cktck  was  in  this  form:—* 
''Fsyto  self  or  bearer  gOQL  *' Mark  BelC 

The  other  Ull  was  to  liaTe  payment  of  a  promisory  note^ 

ftr  lOOtM.  to  the  Plaintiff  Jme,  signed  by  Mark  Bell.    These 

duns  were  made  upon  the  footing  of  danoHo  mortis  caued^ 

or  as  appointments  in  nature  of  it.    Mark  Bell  by  his  willi 

made  in  November ^  1789,  gave  to  the  Plaintiff  Mary  a  legacy 

of  5I0OL  and  to  the  Plamtiff  Jane  a  legacy  of  \(ML  and  an 

snnuity  jmntly  with  his  sister  for  the  Hves  of  them  and  the 

turvKor.    He  made  sereral  otiier  bequests  to  a  great  amount  $ 

but  gare  the  bnlk  of  his  fortune  to  his  son ;  who  afterwards 

became  a  lunatic.    The  ^ansaction  of  the  j^fts  to  the  Plain* 

tifi,  who  were  mutually  evidence  for  eadi  other,  rested  solely 

00  their  testimony ;  as  no  other  person  was  present  at  the 

time.    On  tiieir  testimony  it  stood  thus :  **  The  testator  sent 

^  (or  Afory  Tate  from  lAmden  to  his  house  at  Battereea.    On 

**  S5di  January 9  1790/  he  observed,  that  he  was  worth  more 

*than  he  tiiought;  that  his  fortune  was  too  much  for  one 

''person;   and  therefore  he  would  give  away  more  than  he 

**  had  given  by  his  will.    He  then  desired  Jtme  to  give  him 

'  out  of  his  desk  several  bonds  and  securities  to  the  amount 

"of  upwards  of  8000/.  which  he. cancelled  by  tearing  off 

'*  the  seals.    He  then  told  Mary,  he  would  give  her  SOOl. ; 

"  and  desired  Jane  to  give  him  a  check  out  of  the  drawer  of 

'^  his  desk ;  which  she  did ;  and  he  immediately  filled  it  up, 

*  signed  it,  and  gave  it  to  the  Plaintiff  Mary.     This  was  the 

*  check,  upon  which  the  first  bill  was  founded.  At  the  same 
"  time  he  gave  the  Plaintiff  Jane  the  promisory  note  for 
^  10001.  which  was  the  subject  of  the  other.  The  testator 
"  was  infirm,  but  of  sound  mind  at  the  time ;  and  was  not 
**  pressed  or  asked  by  either  of  the  Plaintiffs  to  do  any 
^  thing  for  them.** 

On  January  S6th  the  testator  made  two  codicils ;  by  one 
of  which  he  revoked  a  devise  to  a  nephew ;  and  gave  a  legacy 
in  lieu  of  it ;  and  gave  some  diamonds,  furniture,  plate,  &c. 

In 


lie 
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In  the  other  he  mentioned^  that  he  had  cancelled  debts  due  to 
him  firom  his  two  nephews ;  which  were  the  securities  he  had 
according  to  the  evidence  of  the  Plaintiffs  cancelled  the  pie- 
ceding  day.  The  codicil  expressed  his  intention  by  that  can-' 
cellation  to  release  those  debts ;  and  it  also  discharged  otber 
debts  from  *  other  relations.  Neither  codicil  took  notice 
of  the  trcinsaction  of  the  preceding  day,  on  which  these  bills' 
were  founded.  The  testator  died  four  days  after  the  codicils 
were  made.  He  was  eighty-three  years  old  and  very  infirm : 
but  there  was  no  evidence  of  any  particular  illness. 


SoUcUar  General  and  Mr.  HolUsty  for  the  Plaintiffs. 
This  is  a  disposition  in  nature  of  donatio  mortis  causd:  The 
circumstances  shew  an  intention  of  the  same  kind  as  in  Lamh 
son  V,  Lawsony  IP.  WUL  441,  to  add  to  the  disposition,  the 
testator  had  made  by  his  will  for  the  Plaintiffs.  It  may  be 
taken  according  to  the  expression  of  the  Master  of  the  JtoBs 
in  that  case  as  an  appointment  and  direction  to  his  executor 
to  pay.  The  gift  of  the  check  was  an  immediate  appointment 
of  so  much  money  in  the  hands  of  the  banker.  The  title  was 
completely  vested  during  the  life  of  the  testator.  Nothing 
could  have  devested  it.  That  the  Plaintiff  did  not  go  to 
receive  it,  as  she  might  have  done,  made  no  difference  as  to 
the  title.  This  is  within  the  first  of  the  three  definitions  of 
donatio  mortis  causd  in  StDinbume^  22 ;  namely,  where  the 
giver  b  not  terrified  by  fear  of  any  present  peril :  but  moved 
by  the  general  idea  of  man's  mortality.  That  cannot  be 
revoked,  if  not  fi'audulent ;  being  in  nature  df  a  gift.  So  \» 
the  second.  The  third  is  like  a  legacy.  The  expression  in 
Lawson  v.  Lawson,  that  it  was  to  buy  mourning,  was  probably* 
in  the  Master's  report,  not  in  the  draft :  but  does  not  appear- 
clearly  from  the  book.  In  Snellgrove  v.  BaUy,  3  Atk.  214, 
Lord  Hardwicke  thought,  delivery  of  a  bond  was  sufficient.' 
That  can  go  no  farther  than  as  a  direction  to  executors  to 
enable  the  party  to  make  use  of  their  names.  This  is  suffi*. 
cient  to  operate  as  a  declaration  of  the  testator,  that  this 
money  should  be  paid  to  the  use  of  the  Plaintiff ;  and,  being 
delivered,  is  not  that  species  of  instrument,  that  cpyld  b^ 
proved  in  the  Ecclesiastical  Coiurt  as  testamentary. 
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Mr.  Mansfield  and  Mr.  Campbett,  for  the  Defendant 
As  to  the  first  bill,  this  is  argued  to  be  a  species  of  appoint^ 
sient  in  nature  of  a  donatio  mortis  causd.    There  is  no  such 
description  to  be  found  in  any  case  except  the  word  **  appoint- 
meat*  in  Lawson  v.  Lawson^    This  is  not  in  any  respect  like 
m  appointment.    It  is  a  draft,  not  given  in  contemplation  of 
death,  or  to  be  paid  after  death.     By  the  accident  of  his 
death  before  *  the  money  was  received,  it  is  gone.    It  is  the 
essence  of  donatio  mortis  camsd^  that  the  gift  should  be  in 
contemplation  of  death.    There  is  no  such  thing  in  this  trans- 
action.    The  way,  in  which  he  chose  to  give  this  money  to 
Mary^  shews,  it  was  not  in  contemplation  of  death ;  as  it  was 
in  immediate  gift.    This  is  not  like  Lawson  v.  Lawson  \  where 
the  donor  was  languishing  in  sickness,  and  had  death  before 
his  eyes.    In  Ward  v.  Turner,  2Ves.  431,  the  great  case  on 
the  subject,  in  which  the  doctrine  was  much  gone  into,  Lord 
Hardwieke  says,  he  does  not  know  what  to  make  of  Zotoson 
T.  Lawson.    As  it  is  stated  in  P.  Witt,  the  phrase,  **  to  buy 
her  wumming^  appears  to  have  been  in  the  draft ;  though  it 
would  be  singular.    Grreat  stress  was  laid  on  its  being  for 
nxmniing.    The  book  says  also,  that  it  was  to  maintain  her, 
until  her  life-rent,   meaning  her  jointure,  should  become  due. 
Similar  cases  have  been  determined  otherwise.     In  MiUer  v. 
MiUer,  SP.  Witt.  S56,  it  was  held,  that  a  note  for.  100/., 
being  a  chose  in  action,  could  not  pass.     That  is  different  in 
some  degree  from  the  delivery  of  this  check ;  as  it  was  ne* 
oessary,  that  should  be  sued  by  the  executor :  but,  if  it  would 
not   ^ve   any  interest  in  the  money  after  the  death  of  the 
testlitor,  much  less  can  the  deUvery  of  this  draft ;  which  is  an 
authority,  expiring  with  the  testator's  life.     The  other  does 
not    As  to  the  bank  notes  in  that  case,  it  was  clearly  donatio 
mortis  causd ;  and  it  would  have  been  no  great  stretch  to  have 
have  said,  that  in  equity  the  gift  of  the  note  for  1001.  might 
he  considered  as  an  assignment  of  the  equitable  interest  in 
ihst  note.     In  Ward  v.  Turner  Lord  Hardwieke  takes  notice 
^  MiUer  v.  Miller ;  and  seems  to  think,  he  went  far  enough 
vi^SneUgrove  y.Baily;  though  he  supports  his  decree  in  that 
case.    He  says,  that  delivery  is  absolutely  necessary ;  and  that 
delivery  of  a  symbol  will  not  do.     Here  is  no  delivery.     In  the 
c<>dicils,  executed  the  very  next  day,  no  notice  is  taken  of  any 
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farther  gUt  to  tbese  Plaintiffi  dian  he  had  given  by  his  win.  This 
ia  a  very  suspidoua  case.  Each  of  these  Plaintiffe  is  witness  for 
the  other.  Where  the  party  is  obliged  to  come  into  equity  to 
compel  execution  of  a  trusti  the  Court  wiQ  not  interfere  for  m 
volunteer;  Colman  v.  Sorrel,  S  Bro.  C.  C.  IS,  and  mUe^  VoL  L 
60.  The  Plaintiff  cannot  prevail;  as  it  was  given  not  in  con^ 
tanplation  of  death ;  but  was  an  immediate  gift;  nor  can  it 
operate  as  an  appointment ;  as  every  writing  of  that  kind 
is  like  a  legacy ;  and  has  no  qperationi  unless  proved  in  tibe 
Ecclesiastical  Court. 

As  to  the  second  causci  it  is  impossible  to  support  that. 
It  is  a  promisory  note,  if  any  thing,  without  any  considerar 
tion;  BaUkom  v.  Webb  before  Lord  Kenyon,  when  Master  of 
the  Rolls. 


Lard  ChanceliiOIU 
If  this  check  had  been  given  in  payment  of  a  debt,  and 
the  creditor  had  not  carried  it  in  until  after  the  death  of  the 
testator,  could  the  creditor,  who  had  not  presented  it,  insist 
that  the  executor  should  let  him  take  the  specific  money  m 
^  banker's  hands? 

« 

For  the  Pldntiffi.  * 

No :  but  if  the  Plaintiff  had  transferred  it  to  a  third  person, 
the  holder  might  have  brought  an  action  upon  it  against 
the  executor. 


Lard  Chancellor. 
Yes;    and  why  does  not  the  Plaintiff  bring  an  action t 
What  hinders  her  from  recovering  at  law? 

For  the  Plaintiffs* 
On  taking  opinions  of  common  lawyers  she  was  advised, 
that  her  remedy  was  in  this  Court,  and  that  she  could  not 
recover  in  an  action. 


Zrord  Chancellor^ 
It  does  Aot  appear  to  me,  that  she  cannot  recover  upon  it* 
It  would  be  no  objection  to  an  action,  that  she  had  given  no 
value.    Suppose,  she  had  paid  it  away.    There  is  nothing  so 

common 
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MBBon  in  general  commerce,  as  these  bills  circulating  for  a 
kag  time.  I  know,  they  do  for  six  or  seven  mondis.  I  do 
aot  tfandL  it  so  dear,  as  it  seenus  to  have  been  taken,  that  an 
action  will  not  lie  by  the  holder  against  the  executor.  Those 
drafts  go  in  coanmon  rotation  through  a  hundred  hands.  If 
there  can  be  no  action  at  law,  if  there  is  no  legal  right,  I 
doabtt  whether  you  can  make  it  out  here.  The  difficulty 
upon  it  is,  that  it  cannot  be  donatio  mortis  eausd ;  as  it  was 
to  tike  eflfect  immediatdly,  and  not  to  wait  for  the  death. 
There  was  no  immediate  ^rdation  to  the  death :  but  she  might 
have  gone  instantly  to  receive  it.  I  do  not  understand  the 
first  description  of  donatio  mortis  causd  in  Swinburne.  Ac- 
cording to  that  every  gift  would  be  a  gift  in  case  of  death ; 
bt  every  one  must  die.  I  see,  he  goes  on  to  say,  the  last  is 
compared  to  a  legacy ;  but  the  two  first  are  reputed  simple 
gifts ;  and  cannot  be  revoked.  If  die  accident  of  the  testator's 
death  makes  this  ineflSBCtual  at  law,  I  do  not  see,  how  I  can 
do  otherwise  with  it  in  this  Court.  I  wish,  I  could  support 
it;  but  I  cannot  upon  the  capricious  reasoning,  that  I  am 
mtisfied,  he  meant  it  to  take  effect;  and  tiierefbre  I  will  make 
it  take  effect  Is  any  case  mentioned  in  Ward  v.  Turner  of 
delivery,  not  of  the  tiling  actually,  but  of  tiie  key  of  a  car 
fainet,  containing  jewels  ? 


179S. 


Tate 

V. 
HiLBRRT. 


[•116] 


For  the  Defiendant. 
In  Jones  v.  Setty^  Pree.  Ch.  300,  the  key  of  a  trunk,  con* 
taining  a  government  tally  for  500/.  was  delivered :  but  it  was 
not  proved,  that  the  tally  was  in  the  trunk.  The  Master  of 
ike  Bolls  decided  in  favour  of  the  gift:  but  Lord  Cowper  re^ 
versed  that  decree*  The  person,  to  whcmi  the  gift  was  mad^ 
had  5001.  by  the  will,  and  afterwards  1000/.  by  a  second  will, 
which  expressly  revoked  all  others.  The  Chaneettor  does 
not  take  notice,  whether  the  circumstance  of  delivering  the 
key  made  the  trunk  pass;  nor  does  It  appear,  what  was  done 
with  the  other  articles,  contained  in  the  trunk.  It  turned 
upon  tb^  legacy  by  the  second  will  being  a  satisfaction,  and 
the  want  of  proof,  that  the  tally  was  in  the  trunk. 


Reply. 
Lord  Hardwicke  in  Ward  v.  Tamer  seems  to  consider,  that 

Miller 
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1793. 


Tate 

HiLBKRT. 


Mitter  V.  Miller  presses  a  little  upon  his  determinatioii  ii 
Snellgrat>e  v.Baily;  and  he  endeavours  todistufigHish  Aes 
and  support  his  decision.  It  is  very  difficult  to  follow  U 
distinction. 

As  to  the  second  cause,  a  voluntary  promisory  note  is  f 
case,  in  which  an  action  may  be  brought^ 


Lard  Chancellor^ 
There  was  a  case  many  years  ago  in  the  Court  of  King*i 
Bench,  in  which  a  promise  in  writing  was  held  to  support  a|l 
action  without  consideration^ 


[117] 


Mt.  Mansfield^ 
That  was  Pilhm  v.  Van  Mierop,   3  Bur.  1663.     It  was  difi 
doctrine  of  Mr.  Justice  Wilmot  only ;    and  in  a  subsequ^ 
case  on  a  writ  of  error  firom  the  Court  of  King's  Bench  thai 
doctrine  was  fully  considered  and  overturned  (  80)« 

Reply. 
All  the  cases,  in  which  it  has  been  determined,  that;  pro^ 
inisory  notes  or  bills  of  exchange,  voluntarily  given,  could  mK 
be  supported  at  law,  were  cases,  in  which  evidence  might  bt 
given,  that  there  was  no  consideration,  and  where  the  cii 
cumstances  were  such,  that  it  appeared  not  to  be  the  intentiOi 
of  the  party  to  make  a  gift :  but  where  there  is  that  intention, 
it  is  not  determined,  that  an  action  cannot  be  maintained. 
Upon  a  voluntary  bond  it  may  unquestionably*  The  instni 
ment  may  be  declared  upon  as  importkig  a  primd  facie  caam 
deration.  Here  the  inslxument  must  be  avoided  f  and,  if  tb 
person  making  it  intends  it  as  a  gift,  a  question  may  arin 
whether  it  can  be  avoided.  The  case  mentioned  turned  upoi 
there  being  no  i^ch  intention. 

Lord  Chancellor. 
I  cannot  possibly  give  it  any  different  effect  from  that,  i 
would  have  at  law.    I  will  retain  the  bill,  if  you  mean  to  briaf 
an  action.  *         '      ■ 


(80)  Rann  v.  Hughes,  7  Term  Rep.  B.  17.  750,  n.     See  MTr.  Fm 
blanque'B  note  upon  consideration,  I  Fonb.  Tr.  Eg, ' 


335. 


CASES  IN  CHANCERY.  117 

The  Solicitor  General  desiring  time  to  consider/  both  bills  1703. 

were  ordered  to  stand  until  the  term. 


Tate 

V. 
HiLBERT. 


These  causes  stood  for  judgment ;  and  the  Lord  Cfmncellory      April  22rf. 
having  stated  the  case,  delivered  his  opinion. 

By  the  first  of  these  bills  it  is  supposed,  that  this  check  is 
totally  ineffectual  without  the  aid  of  this  Court.     I  have  given 
the  case  much  attention  from  a  settled  persuasion,  that  upon 
the  part  of  the  Plaintiffs  it  is  a  proceeding  perfectly  fair  and 
honest:  but,   though  that  is  the  colour  of  the  facts  in  the 
present  instance,  yet  these  cases  are  liable  to  the  observations, 
which  have  been  *  made,  that  to  make  a  stretch  to  effect  gifts,      [  *  1 18  ] 
made  to  persons  surroimded  by  relations,  who  give  evidence 
for  each  other,  would  be  attended  with  great  inconvenience. 
There  is  no  doubt,  that  in  this  case  the  transaction  is  fair.     If 
it  fells,  it  is  a  case  of  mistake  upon  the  part  of  the  person, 
meaning  to  give,  and  also  of  mistake,  or  delicacy,  upon  the 
part  of  the  person,  to  whom  the  gift  was  made ;  as  if  she  had     Where    a 
paid   this  away  either  for  valuable  consideration  or  in  dis-  banker's  check 
charging  a  debt  of  her  own,  it  would  have  been  good  ;    or  **  &^^^»  ^^^  '* 
even  if  she  had  received  it  immediately  after  the  death  of  the  ^^     *^*^     . 
testator,  before  the  banker  was  apprised  of  it,   I  am  inclined  ^     ^  /* 

to  think,  no  Court  would  have  taken  it  from  her.     But  with  ^  creditor   the 
all  the  disposition  I  feel  to  make  it  effectual  I  must  resist  that  execator    is 
impulse ;  as  nothing  is  so  dangerous  as  to  decide  upon  circum-  liable ;   and  if 
stances  of  favour  to  particular  parties  ;  and,  unless  I  can  find  the  person,  to 
some  solid  ground  to  support  it,  so  that  there  will  be  no  ^^^™  ^^  ^* 
danger  from  the  priecedent,  I  cannot  decree  for  the  Plaintiff.      g»*on»  receives 

The  claim  of  the  Plaintiff  Mary  is  supported  upon  the  . '  ,      , 
ground,  that  the  delivery  must  be  donatio  mortis  causd;  and  (j^^  ^f  ^^ 
is  within  the  description  given  by  Swinburne ;  and  operated  as  death  of  the 
an  appointment  of  so  much  money  in  the  banker's  hands  in  drawer,  it  cao- 
Cwour  of  the  person  put  in  possession  of  the  note,  payable  to  not  be  recalled, 
bearer ;   and  in  support  of  this  Lawson  v.  Lawson  was  cited 
uid  commented  on.     Upon  the  other  hand  it  was  contended, 
dttit  this  was  a  banker's  check,  a  common  cash  note ;  and  that 
it  would  be  a  strain  and  confusion  of  terms  to  constitute  it  an 
appcHatment ;  that  it  is .  simply  a  gift ;  that  they  cannot  clahu 
^  ^  ^l^cy*  nor  i\»  a  debt ;  and  therefore  that  this  Court  will 

YoL.n..  .  ,    .  .   I  .  not 
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1703.         not  ^ve  it  more  efiect  than  it  would  have  at  law.    1  bavi 

^jT^  looked  into  the  cases ;  of  which  there  have  been  several  upoi 

fu  this  question.     The  reasoning  is  generaUy  taken  from  th* 

HiLBEBT*      Cvnl  Law,  and  with  great  propriety ;  as  the  jurisdiction,   i 

which  these  cases  may  as  well  occur  as  here,   is  the  Eode 

siastical  Court,  which  has  properly  followed  the  reasoning  o 

the  Roman  law.    All  the  passages  in  SuAUmnw  are  oolj  re 

ferences  to  different  tes^ts  of  the  Civil  Law ;    and  where  h 

defines  donatio  mortis  causdy  he  is  coupling  the  description  o 

a  legacy  with  a  very  short  text  of  the  Civil  Law ;  and  there  is  i 

perplexity  in  it.    He  takes  it  from  a  part  of  the  Ciyfl  Lai 

compiled  at  a  time,  when  the  subject  itself  rested  in  a  degrei 

of  contradiction,    and  it  was  the  common  topic  of  debate 

[  ^119  ]      whether  gifts  under  such  circumstances  *  resembled  a  gift  o 

a  legacyf    There  are  three  specie^,  of  which  he  takes  notice 

first  where  a  person,  not  terrified  by  fear  of  any  preeent  peril 

but  moved  by  the  general  consideration  of  man^'s  nunrtali^ 

makes  a  gift :  the  second  is,  where  a  pers^i^  being  moved  b 

imminent  danger,  gives  so,   that  the  subject  is  immediate. 

made  his,  to  whom  it  is  given :  the  third  is,  where  a  peracM 

being  in  peril  of  dea^   gives  something,   but  opt  so,  dii 

it  shall  presently  be  his,  diat  received  it,  but  in  CQse  fb 

giver  dies*    The  two  first  are  dearly  mere  donations.    Swk 

imme  has  there  taken  an  authority  firom  the  Dig^,  whick  h 

refers  to,   and  has  copied.     It  does  state  these  donaticmB 

and  rates  them  all  under  the  general  title  Donatio  mortU  pitui 

That    is    the   time,   when    it  was    in  dispute.     '*  Julimm 

**  Ubro   17  Digestorum  tres  esse  species  mortis  causft  4o*H 

tionum  ait ;  una,   cum  quis  nullo  prsesentis  pericidi  mel 

conterritus,  sed  sol&  cogitatione  mortalitatis,  donat.    Afiai 

esse  speciem  mortis  causa  donationum  ait,  cum  quk  m 

^  minente  periculo  commotus  ita  donat,  ut  statim  fiat  aodp 

^*  entism    Tertium  genus  esse  donationis  ait,  si  quia  p^ieiil 

**  motus  non  sic  det,  ut  statim   faciat  accipientis,  aed  pM 

Tbe  (tescrip-    ^  demum^  cum  mors  fuerit  inseeuta.**    If  he  had  looked 

tion  of  Donatio  ]i^f^^  farther    under  the  same  titie,  he  wodW  have   foivp 

mortis  causa  in  ^j^^^^  ^^  opposite,  but  a  much  more  correct,  opinion ;  whk 
the  Digest  Tit.  rtr^       »  »     r  »  ^ 

De  mortis  ^'^ 

eausA  donationibus  Leg.  2,  which  Swinburne  has  foHowcd,  is  not  correct : 
the  true  definition  of  it  is  in  Lege  27,  and  in  Jnst.  hut.  Tit.  7.  De  dontUimid^ 
bus;  where  it  appears,  it  has  the  nature  of  a  legacy;  is  liable  to  debts;    . 
and  is  Soly  a  gift  on  snrvivorship. 


€1 
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feally  prevailed,  and  was  established  as  legal  It  is  the 
ETth  law.  ^*  Ubi  ita  donatur  mortis  caiisa,  ut  nullo  casu 
''  levocetur,  mors**  (that  must  be  supplied)  **  causa  donandi 
"magis  est,  quam  mortis  causa  donatio;  et  ideo  perinde 
"haberi  debet  atque  alia  quteyis  inter  vivos  donatio :  ideoque 
''mter  viros  et  uzores  non  valet;  et  ideo  nee  Falcidia  locum 
^  habet  quasi  in  mortis  causA  donatione.*'  In  the  institutions 
in  the  time  of  Justinian,  Tit  7.  De  DonationibuSi  there  is 
a  kistcnry  given  of  these  contests,  that  had  prevailed :  and  a 
deinitacm  is  strictly  given  of  what  shall  be  Donatio  mortis 
tmud.  ^*  Mortis  causa  donatio  est,  quae  propter  mortis  fit 
^nispidonem;  cum  quis  ita  donat,  ut  si  quid  humanitus  ei 
^eondgisset,  haberet  is,  qui  accepit;  sin  autem  supervix- 
''isset  IB,  qttidonavit,  reciperet(81 ):  vel  si  eum  donationis 
'^pcenitHisset;  aut  prior  decesserit  is,  cui  donatum  sit.  Has 
^ncNTtis  caus&  donationes  ad  exemplum  legatorum  redacts^ 
*^rant  per  omnia;  nam  cum  prudentibus  ambiguum  fuerat, 
^vtmm  donationis  an  iegati  instar  earn  obtinere  oporteret, 
^  ct  utriusque  causae  qua&dam  habebat  inngnia,  et  alii  ad 
''iKud  genus  earn  retrahebant,  a  nobis  constitutum  est,  ut 
^per  omnia  fere  legatb  connumeretur ;  et  sic  procedat, 
''({msmadmodum  •nostra  constitutio  eam  formavit:  et  in 
**  monmk  mortis  causft  donatio  est,  cum  magis  se  quis  velit 
^habere,  quim  eum,  cui  donat,  magisque  eum,  cui  donat, 
^quam  lueredem  suum(82).'* 

There  it  is  clearly  and  correctly  defined,  that  it  had  in 
e&ct  tiie  natmre  of  a  legacy;    was  liable  to  debts;    and 
Ait  it  was  only  a  gift  upon  survivorship ;  and  the  danger  of 
ssftring   these  gifts  to  be  taken  loosely  occasioned  at  the 
MBie  time  with  the  passage,  I  have  read,  an  ordinance  by 
Ae  Emperor,  that  it  should  be  in  writing  with  five  witnesses, 
h  the  case  before  Lord  Hardwicke,  in  which  aU  the  cases 
iwe  very  folly  considered,  he  takes  notice  of  this  perplexity 
•  the  veasoningi  before  it  was  properly  defined;  but  considers 
dttfly,  diat  by  the  law  of  England  it  cannot  be  a  present, 
dMolate,  gUif  but  to  take  effect  on  the  death  of  the  party ; 
•d,  following  tiie  line  there,   and  supporting  his  own  au- 
thority, 
(SI)   In   Oardner    v.  Parker,        (82)  Blount  v.  BurrmD,  4  Bro. 
>lbdA  184,  this,  npt  being  ox-    C.  C.  72.    Ante,  Vol.  1,  640, 
Pitted,  was  inferred.  and  the  note,  547. 

12 
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Tate 

V. 
HiLBBRT. 
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1793.  thority,  he  considers  delivery  essentiaL    It  is  not  necessary,  i 

^J^"^  this  case  to    discuss,    whether  delivery  is  necessary  in  .a 

^^  cases.     Perhaps  it  might  not  be  difficult  to  conceive,  that  i 

UiLBBRT.     might  be  by  deed  or  by  writii^.     It  is  clear,  it  could  not  b 

Property  not    by  mere  parol ;  as  saying,   "  /  give^^  without  an  act,  doe 

transferred  by  ^^^  transfer  the  property  (83).     So  far  I  concur  with  tb 

?.     ^    ^'     reasoning  in  that  case.     It  might  be  considered,  if  the  can 

Therefore  do-  ®^^^'^  arise,  whether  there  would  be    any  objeotioa  to.  i 

natio  mortis      formal  deed.     I  should  tiiink    it  not  within  the  jurisdietioi 

causi  cannot    of  the  Ecclesiastical  Court:  and  that  the  property  so  givefti 

be  by  mere      not  to  be  possessed  by  the  executor.     It  is  bad  against  ere 

parol:  doabt-    ditors;  aad  therefore  within  the  reach  of  creditors;  but  doe 

whether  it  ^^^  legularly  fsdl  within  an  administration ;  or  require  any  ae 
mav  be   bv  ^^        <*  * 

1     I  *.     by  the  executor  to  constitute  a  title  in  the  donee.     It  was  ob 

deed  or  writ-      ^ 

^^^  served  for  the  Defendant,  that  tiie  case  of  Lawson  v.  hamaok 

was  overturned  by  Lord  Hardwicke.  I  have  caused  tb 
Register'a  book  to  be  searched;  and  the  report  in  P^  WilUmk 
is  certainly  inaccurate :  but  the  decision  is  perfectly  right.  THk 
only  doubt  remaining  with  regard  to  the  case  was,  whelhar  i 
was  not  necessary  in  point  of  form  to  have  authority  fiol 
the  Ecclesiastical  Court  :  but  I  think  the  Matter  of  th 
Rolls  was  right  in  not  requiring  probate.  As  it  stand 
in  the  book,  you  take  it  only  as  matter  of  fact  and  evidence 
that  the  mpney,  for  which  the  bill  was  given,  was  to.  .b 
applied  in  mourning:  but  by  the  Register's  book  tha 
was  actually  indorsed  upon  the  bill.  According  to.  til>a 
in  fear  of  a  sudden  change  he  did  give  to  the  Defendan 
[  *  1^1  ]  lOOL  That  was  an  immediate  gift.  It  proceeds  to  *  nj 
that  he  drew  a  bill  upon  the  Defendant  Middleion  paji 
able  ten  days  after  sight;  and  by  a  note  in  the  biU  of  hi 
own  hand  writing  declared  it  to  be  lor  this  Defendant  fit 
mourning;  and  refers  to  the  said  note  in  writing  in  he 
custody.  There  were  also  contained  in  it  directions  eoi 
corning  the  childrens'  mourning.  The  only  question,  thi 
•  could  arise  there,  had  the  argument  taken  a  larger  scope 
than  it  did,  was,  whether  this  note  should  be  proved*  I 
the  report  you  do  not  see  the  ratio  decidendi.  In  one  pai 
the  Master  of  the  Rolls    states  it  as  an  appointment;   i 

anothe 
(B3)  Post,  Brysm  v.  Brownrigg,  Vol.  IX,  1.     Amtrolms  v.  SmUi 
XII,  39.     (Jette^H  v.  Missing,  1  Madd.  176. 
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another  he  lays  stress  on  its  being  for  mourning :  but  it  was  1703. 

Bot  necessary  to  prove  it ;  as,  taking  the  whole  bill  together,  Tate 

it  is  an  appointment  of  the  money  in  the  banker's  hands  to  t^. 

the  extent  of  100/.  for  the  particular  purpose  expressed  in  a  Hilbert, 

vritten   appointment;  which  is  a  purpose,  that  necessarily  •^"*  '^P®"  * 

upposes  his  death.     Thefrefore  that  case  is  perfectly  well  ,     .  * 

•       11  pressly  for 

decided.     But  upon  that,  decision  I  cannot  say,  that  in  all  ^^„^„-  «,  ,-„  «« 

'■  •"  mooroiog  is  an 

events  drawing  a  cash  note  upon  a  banker  is  an  appointment  appointment  of 
of  the  money  in  his  hands.     Suppose,  I  was  to  bpply  that  the  money  for 
idea  of  an  appointment,  this  is  to  take  effect  presently ;  and  a  particular 
has  no  relation  to  his  death.     The  Plaintiff"  might  have  re-  purpose  in 
cdved  it  immediately.     There  is  no  reference  at  all  to  the  writing,  neccs- 

case  of  her  surviving  him.     It  was  not  appointed  under  such  .      ,    ,.         , 

°  ,  .     ing  death ;  and 

circumstances,  that  it  could  not  take  effect  but  in  case  of  his  ^ij^i-efQ,^  pro. 
death:   but  it  is  stronger  in  this  particular  case;   as  by  the  bate  not necos- 
eridence  it  was  given,  and  fairly  given.     At  the  time  he  made  aary. 
this  gift  the   act  he  was  about  to  do  was  not  legatory,  to 
bequeath;   on  the  contrary  from  the  conversation,  that  took- 
pbtce,  and  the  act,  he  was  about  to  do,  having  considered 
what  he  had  done  by  his  will  he  meant  to  give  more ;   and 
in  d(»ng  so  to  make  effectual  gifts.     Under  that  idea  he  can- 
celled those  secmities;   not  meaning  them  to  be  unavailable 
eoly  in  case  of  his  death.     In  the  same  way  he  meant  what 
he  did  for  these  Plaintiffs  as  immediate  gifts.     Therefore  I 
cau  make  no  more  of  this.     I  do  not  like  to  take  it  up  upon 
&vour  to  the  parties,  or  to  speculate  upon  it  as  an  appoint- 
Bent    Being  a  gift  it  cannot  be  sued  for  as  a  legacy.     I 
ooinot  make  it  better.    If  the  law  will  not  allow  her  to  recover 
against  the  executor  any  more  than  against  the  banker,  I 
lament  it :  but  I  cannot  give  it  more  effect  than  it  can  have 
•t  law.    I  do  not  know>  whether  it  has  been  considered  as  to 
the  possibility  of  bringing  an  action  against  the  executor.     If 
the  promisory.  note  can  be  made  good  at  law,  one  should  feel 
10  *  reluctance  to  make  it  good :  but  they  must  stand,  as  they      [  *  123  j 
ve  at  law ;  and  this  Court  cannot  give  the  parties  any  relief. 
If  there  is  any  thing  uitended  to  be  done  at  law,  I  should 
have  no  difficulty  to  retain  the  bill ;  as  if  any  accounts  were 
to  be  had  as  to  assets. 


It  was  admitted,  that  the  assets  were  abundant. 
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1703;  The  Attorney  General,  ftir  the  Plaintifft,  said,  that  as  to  thi 

Tats  promisory  note  they  had  opinions  of  common  lawyers  in  favom 

o.  of  an  action.    He  therefore  desired  time  to  consider  upon  it. 


HiLBSRT. 


The  Lord  Chancellor  asked,  whether  any  hope  was  enter 
tained,  that  they  could  recover  at  law  upon  the  draft  on  th< 
banker  ?    The  Attorney  General  said,  he  did  not  know  of  any 

The  first  bill  was  then  dismissed :  but,  upon  the  applicatioa 
of  the  Attorney  General^  without  prejudice  to  any  action  at 
law ;  in  order  that  it  might  not  be  considered  as  an  authority 
against  such  action. 


1793. 
AprUMth.  MUNDY  v.  MUNDY- 

If  right  to  TTUGH  MUND  Y  devised  freehold  estates  to  his  son 
dower  is  con-  Hugh,  and  in  case  of  his  death  without  issue  to  hk 

troverted,  it  second  son  Charles,  his  heirs  and  assigns  for  ever.  On  the 
mast  be  niade  ^^^^^i^  ^f  ^^  devisor  his  son  Hugh  became  seized  as  tenani 

'  ^    in  tail  by  implication.    He  died  without  issue,  and  without 
not  controvert-  _      .  «»      ,  , .  ,    ^,     ,  ,  • 

ed    the  Court  ^^^^^S  sunered  a  recovery ;  upon  which  Charles  entered  mtc 

of  Chancery  possession.  The  widow  of  Hugh  several  years  after  the  deatl 
has  a  concar-  of  her  husband  filed  a  bill  against  Charles  /  stating  the  aeiaii 
rent  jurisdic-  of  her  husband ;  by  which  she  became  entitled  to  dower  firont 
tion :  therefore  i^jg  jg^^h .  that  the  Defendant  had  never  paid  her  any ;  thai 
where  to  a  bill  g^^  ^^^^  ^^  j^^^  husband's  death  she  was  ignorant 

tor  dower  and 

»».^».^  -:««-.  of  her  riffht;  and  praying  an  account  of  the  arrears  since  tlx 
arrears  smce  o     »  r    j    & 

the  death  of  cleath  of  her  husband ;  and  that  her  dower  niight  be  assigqe^ 
the  husband     ftnd  the  future  payment  secured. 

the  De-  p  «^-.  The  Defendant  demurred  to  so  much  of  the  bill,  as  eoughl 
fendant  ^  have  the    dower  assigned,  and  the  future  payments  se 

demurred,  and  ly^j-g j^  ^jj  i^u  account  since  the  dea|h  of  the  husband ;  be 
haH  th  cause  there  was  nothing  in  the  bill,  upon  which  the  Coor 

riiht,  and""  f^"*^  °^^^  *  decree ;  and  the  Pkmtirs  remedy,  if  any,  wm 
stated  an  offer  ^  ^  court  of  law.  The  Defendant  also  put  in  an  answer 
to  assign  it  and  in  which  be  admitted,  that  Hugh  left  a  widow;  and  said,  h< 
an  offer  of  the  believed,  she  was  entitled  to  dower ;  that  she  permitted  bin 
arrears  since    to  remdn  in  possession  without  any  demand ;  that  he  was  no 

'  ®'  apprised,  that  she  had  any  demand  in  respect  of  it  agains 

marrer  was  *  ufc„ 

over-ruled,  ^^ 
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tim ;  and  tliat  he  had  offered  to  assign  her  dower,  and  to  pay 
one-third  of  the  rents  and  profits,  for  the  time  to  come.  lit 
a  schedule  to  the  answer  he  set  forth  an  account  of  th6 
cents  and  profits  he  had  received,  of  what  was  in  his  hands^ 
tad  what  deductions  were  to  be  made. 


MUNOY 
MUNDY« 


Mr.  Lloyd  and  Mr.  Pemberton^  for  the  Demurrer. 

There  is  no  instance  of  such  a  bill  for  dower  without  stating, 
that  there  is  some  impediment  at  law,  as  terms  outstanding, 
sr  that  the  deeds  are  in  the  hands  of  the  Defendant.  This 
is  a  demurrer  merely  to  the  relief.  The  particular  estates, 
of  which  the  husband  died  seised,  are  stated  in  the  bill: 
therefore  the  Plaintiff  knew,  of  what  estates  her  husband 
died  seised.  There  is  no  suggestion  of  any  impediment  at 
law.  If  this  bill  succeeds,  there  will  be  an  end  of  writs  of 
dower ;  for  then  every  dowress  may  come  here  in  the  first 
instance.  Another  inconvenience  is,  that,  if  any  &cts  arise, 
there  must  be  an  issue*  It  is  clear  in  general,  that  a  party 
eaimot  sue  in  equity  for  a  legal  right,  unless  some  impediment 
at  law  is  shewn,  or  it  is  a  case  of  concurrent  jurisdiction,  as 
in  account  Dower  is  clearly  a  legal  demand,  and  can  be 
teeovered  only  out  of  legal,  not  trust,  estate.  Primd  fade 
the  writ  of  dower  is  as  much  the  remedy  for  it,  as  an  ejects 
nent  is  for  a  tight  of  entry.  If  so,  this  Plaintiff  has  no 
iKNre  right  to^  cOme  here,  than  the  heir  or  devisee  would 
have  to  come,  stating  the  death  of  the  ancestor  or  testator, 
and  that  a  person  had  taken  possession  of  the  estate,  and 
praying  possession  and  an  account.  That  bill  might  be  do* 
marred  to,  as  no  diifficulty  in  proceeding  at  law  was  stated. 
it  is  the  practice  in  these  cases  for  the  widow  to  state,  either, 
diat  she  does  not  know  the  lands,  of  which  her  husband 
died  seised ;  or  that  the  deeds  are  in  possession  of  the  De- 
fendant; or  that  there  are  mortgage  terms  or  incumbrances 
npon  the  estate,  preventing  her  proceeding  at  law.  There 
b  no  bin  without  an  allega^on  *  of  that  kind.  Curtis  v. 
Oirtii,  »Bro.  C.  C.  690,  came  before  the  Master  of  the 
Arfb  on  petitk>n  of  re-hearing  in  a  cause,  in  which  the 
Court  had  in  the  first  instance  retained  the  bill,  and  sent 
tbe  party  to  seek  her  dower  at  law.     The  allegations  in  the 

flDgiDal  bill  are  not  in  the  report:  but  from  the  Register's 

Book 


[  •134] 
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l'7(^.  Book  it  appears  to  have  be^i  charged,  that  the  Defendant 

SiT'^  well  knew,   the  Plaintiff  had  not  any  of  the  tide-deeds   or 

1^,  writings,  shewing,  what  interest  her  husband  had  in  the  es** 

MuNDY.  late;  but  that  all  such  deeds  and  writings  were  in  the  De-t 
fendant's  own  hands ;  that  he  pretended,  that  her  husband 
was  only  tenant  for  life ;  and  that  there  were  mortgages  and 
terms  for  years  outstanding,  which  he  would  set  up  against 
her  claim,  if  she  should  proceed  at  law.  The  Master  cf  tlie 
Rolls  relied  upon  these  charges;  and  stated,  that  the  bill 
would  not  have  been  proper  without  such  allegation.  He 
states,  that  dower  is  a  legal  demand;  as  Banks  v.  Sutton^ 
2  P.  WilL  700  is  not  now  to  be  supported.  He  did  not  say, 
a  court  of  equity  would  give  relief  to  the  widow  without  going 
to  law ;  and,  if  he  had,  it  would  have  been  extra-judicial ; 
as  there  was  the  allegation  necessary ;  Moore  v.  Blacky  For. 
1^6,  is  a  very  strong  case.  That  was  a  demurrer ;  as  there 
was  no  impediment  at  law  suggested.  It  was  insisted,  that 
she  might  come  to  equity ;  the  deeds  being  in  the  hands  of 
the  Defendant,  and  the  estate  in  coparcenary.  The  demurrer 
was  over-ruled  on  both  points;  as  there  was  no  possibility 
for  her  to  recover  without  the  assistance  of  the  deeds ;  her 
husband  being  dead  before  receipt  of  the  rents,  or  partition ; 
and  therefore  she  could  not  prove  any  seisin;  and  also,  it 
was  held,  that  she  might  come  here  on  account  of  the  com-* 
plicated  nature  of  the  husband's  estate.  Then  it  is  a  £9iir 
inference,  that,  if  the  case  had  been  destitute  of  those  facta 
relied  on,  the  demurrer  would  have  been  allowed. 

* 

Lord  Chancellor. 

Partition  is  a       Cannot  a  dowress  come  here,  as  a  coparcener  can  come  ibr 

proceeding    at  a  partition?  (84)    There  is  no  original  jurisdiction  in  par? 

common   law :  tition ;  which  is  a  proceeding  at  common  law. 
bat   Chancery 

*".  ''  r  125 1  For  the  Demurrer, 

tains  •    . 
.     «      ..,  i   admit  that :   but  I  do  not  know,  how  the  Court  gained 

thoasrh  no  ori-  *^^^  jurisdiction.  There  is  a  difference  as  to  tenants  in  common 
gioal  Jnrisdic-  ^^^  joint  tenants ;  as  they  could  not  have  partition  by  common 
tioo;  and  no  laW; 

express  autho-  (^4)  Parker  v.  Gerard,  Amb.  236.  Post,  Calmady  v.  Caimadif. 
rity  is  given  by  ^^  j,^^^  ^  Morgan,  Vol.  Vlil,  143.  Affar  v.  Fairfax,  XVII, 
the  statute  as  to   ...., 

jomtrteoaQts. 
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bv;  and  the  statute  81  Hen.  VIH.C.  L  and  32,  c.  S2.  was  held 
tp  extend  to  this  Court.  I  do  not  know,  whether  there  were 
loy  proceeduigs  for  partition  between  co-parceners  in  this 
Court  before  the  statute ;  if  not,  it  probably  was  in 
consequence  of  the  statute  that  this  Court  assumed  the 
jurisdiction. 

Lord  Chancellor. 
No  express  authority  is  given  by  the  statute  to  this  Court  as 
to  joint-tenants* 


17»3. 


MUNDT 

V. 
MUHDT, 


For  the  Demurrer. 
But  this  jurisdiction  does  not  extend  to  dower :  ZBcic.  Abr. 
136;  Smiih  v.  Angel,  Farresler/s  Rep.  40. 

Lord  CHANCELLbR. 

In  that  case  the  objection  taken  to  the  pica  was^  that  it  was 
pleaded,  that  there  was  a  decree  in  Chancery  for  dower :  by 
virtue  of  which  the  widow  was  seised ;  which  is  incorrect ;  as 
tbis  Court  decrees  the  heir  to  assign,  and  a  commission  to  set 
it  out  The  Defendant  should  have  pleaded,  that  dower  was 
assigned  by  direction  of  the  Court  of  Chancery ;  and  then  it 
would  have  been  very  goodt 

For  the  Demurrer. 

In  Dormer  v.  Fortescue,  3  Aik.  130,  Lord  Hardtoicke  says, 
**  So  in  the  case  of  dower,  if  a  widow  is  entitled  to  dower, 
''  and  her  claim  is  merely  upon  her  legal  title,  but  she  cannot 
*'  ascertain  the  lands,  out  of  which  she  is  dowable,  this  Court 
^  FiD  assist  her  to  find  out  the  lands,  &c.'*  He  also  puts  the 
€«se  of  a  term  in  the  way ;  and  says,  this  Court  will  decree 
Iter  an  account  of  the  rents  and  profits  from  the  time  her 
title  accrued ;  i|nd  set  the  term,  as  a  satisfied  one,  out  of  the 
way;  but  that  if  tb^t  term  had  been  out  of  the  way,  and  she 
^  no  occasion  to  cpme  into  this  Court,  it  would  be  otherwise. 
^Shuiey.  ShtUe^  Prec.  Ch.  Ill,  the  bill  was  dismissed  as  to 
the  dower ;  as  there  *  was  no  impediment  at  law.  Brown  v. 
Gibbs,  2Freem.  233.  In  Mitf.  109,  it  is  said,  that  in  assign* 
^t  of  dower,  as  in  partition  and  matters  of  account,  equity 
^  entertain  a  suit ;  though  a  remedy  might  be  had  at  law ; 

W  no  authority  in  stated  for  th^t, 


[•186] 
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1793.  Mr.  Johnson^  far  the  Plaintiff. 

-^JJ^  This  demurrer  is  singular.    The  praetii^  is  to  assign  one 

^.  cause  only ;  as  a  new  cause  may  be  assigned  ore  tenus :  but 

]MuNDT.  here  are  two  causes ;  firsts  that  there  is  nothing  in  the  bill,  on 
which  the  Court  can  decree ;  which  is  as  much  as  to  say,  the 
Court  can  do  nothing  as  to  dower ;  and,  secondly,  that  the  re- 
medy, if  any,  is  at  law.  Though  it  is  a  claim  originally  at  law, 
this  Court  has  acquired  a  concurrent  jurisdiction  by  having 
immemorially  exercised  it.  The  relief  at  law  is  not  as  full  as 
in  this  Court.  At  law  she  could  not  recover  the  rents  prior 
to  the  demand.  Here  it  has  been  expressly  decided  in  many 
cases  besides  Curtis  v.  Curtis^  that  she  is  entitled  to  the  whole 
without  demand.  That  she  cannot  recover  the  arrears  at  law 
is  laid  down  in  Co.  Lit.  S2,  and  Bid.  N.  P.  1 17, 

Lord  Chancellor. 
She  can  only  have  damages  at  law. 

For  the  Plamtiff. 
When  Curtis  v.  Curtis  came  on  first  before  Lord  Bathurst, 
the  marriage  was  expressly  denied ;  therefore  it  was  sent  to 
law  to  try  that.    The  Master  of  the  Rolls  did  not  doubt  the 
right  of  the  widow  to  relief  here  where  her  right  was  ascer* 
tained ;  but  only  where  it  was  disputed.    His  words  are  decisive 
of  this  case :    **  If  you  deny  her  right  to  dower,  the  question 
**  must  be  tried  at  law :  but  when  the  fact  is  ascertained,  she 
^  shall   have  her  relief  here.**    It  is  extraordinary,   if  the 
Master  of  theRoUs  thought  the  allegation  of  any  impediment 
at  law  material ;  as,  when  the  cause  came  on  first  before 
liord  Bathurst i  the  marriage  was  the  only  disputed  fiu^t.    Ko 
instance  has  been  produced  of  a  bill  dismissed  on  tiie  point  of 
jurisdiction.    In  Shuie  v.  Shute  there  was  a  material  ingredient, 
not  in  this  case :  there  was  an  allegation  of  a  divorce  &  mensd 
et  thoro.     There  are  many  cases,  in  which   assignment  of 
dower  has  been  decreed.    In  most  there  is  an  allegation  of 
r  *  1^  1      impediments  at  law ;  but  in  T^nney  v.  *  Timtey,  S  Atk.  8,  a 

bill  for  dower  did  not  contain  any  such  allegation,  as  is  now 
insisted  to  be  necessary.  That  allegation  b  immaterial ;  as  it 
IS  manifest,  that  the  widow  must  meet  with  impediments  at  law. 
The  Court    cannot  presume,   she  knows  the  lands  and  her 

husband's 
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husband's  interest  in  them ;  as  the  title-deeds  belong  to  the 
keir;  and  itwoiild  be  a  forfeiture  in  her  to  keep  them.  There 
ire  many  authorities  for  this.  Mitford  says^  this  Court  has 
a  concurrent  jurisdictionf  though  there  is  no  difficulty  in  the 
way  at  law.  Moore  y.  Black  does  not  make  much  either  way. 
In  HiU  V.  Adams  (85),  S  Atk.  208,  Lord  Hardwkke  says,  it 
night  have  been  as  weU,  if  the  case  of  dower  had  been  left  to 
die  commoii  law.  As  to  the  declaration  in  Dormer  v.  Foriescue 
the  report  is  not  accurate :  but  it  only  amounts  to  this,  that 
die  title  must  be  ascertained  at  law.  Meggot  v.  Meggoi, 
15th  October f  1743,  and  Read  v.  Readf  1744,  are  also  in  favour 
of  the  Plaintiff.  The  demurrer  is  also  bad,  because  it  covers 
loo  much ;  as  it  is  admitted,  that  at  any  rate  she  is  entitled 
to  an  account  here. 


1703. 


MUNDY 

V. 
MUNDT« 


Lord  Chancellor* 
Has  not  the  Defendant  by  his  answer  over-ruled  his  de- 
murrer ?     He  admits  her  title ;  and  states,  that  he  offered  to 
assign  her  dower.    Then  the  only  question  is  as  to  the  time, 
(bm  which  the  account  is  to  go, 

Reply. 
This  is  a  demurrer  to  the  reKef.  The  allegations  in  the 
Un  in  that  case  ought  to  be  admitted ;  and  it  is  immaterial, 
wiiether  they  are  admitted  fpr  the  purpose  of  arguing  the 
demurrer  or  by  answer.  The  cases,  in  which  a  demurrer  is 
pfer-ruled  by  answer,  do  not  apply,  where  the  demurrer  is  to 
the  relief ;  but  where  there  is  a  demurrer  to  part  of  the  dis- 
covery, and  an  answer  to  part,  which  is  covered  by  the 
demurrer.  This  is  only  surplusage.  The  introduction  of  that 
aflegation  in  the  bill  only  prevents  a  demurrer ;  as  at  the  hear- 
ing, if  it  appears  to  be  a  case  at  law,  the  Court  will  not 
vAeve.  Then  it  may  be  stopped  in  the  first  instance  by  de- 
arnnrer.  In  WaMU  v.  Eperard,  Rep.  Ck.  86,  as  to  the  dower 
Ae  bin  was  dismissed  without  difficulty,  the  remedy  being  at 
har.    Those  are  the  words  qt  tiie  report. 


(85)  The  real  name  of  this  reported  Amh.  6,  and  very  fally 
CMS  is  Swmmoek  v.  lAfford^  in  Mr.  Builen'^  note,  C^.  JUi^ 
IW$  P.  Will.  707,  n. ;  also    208  a.  ootq  105. 
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1793.  Lord  Chancellor. 

"^^  Without  going  into  the  general  argument,  upon  which  I 

„.  have  no  doubt,  how  can  you  support  the  demurrer  upon  this 

MuNDY.       ground,  that  the  title  ought  to  be  debated  at  law,  when  Che 
answer  says,  the  title  is  clear,  and  there  is  notiiing  to  be  dis- 
puted at  law  ?    He  admits  her  title,  and  says,  they  had  been 
in  treaty ;  that  he  has  offered  her  dower  from  the  time  of  her 
claim ;  and  he  has  set  forth  in  a  schedule  aU,  he  has  received 
from  the  death  of  her  husband,  with  the  deductions  to  be 
made.     He  has  left  no  question  to  be  tried  at  law ;  the  only 
QacstioD,whe-  question  remaining  being  as  to  the  arrears.     He  insists,  that 
ther  a  widow  this  Court  b  to  send  her  to  law  to  have  that,  to  which  he 
is  eotided  to     admits  her  to  be  entitled,  assigned,  and  upon  a  question, 
arrears  o  which  in  a  writ  of  dower  could  not  be  decided,  whether  she 

,  ,  .  f  ^^  entitled  to  dower  for  the  time  past.  If  what  is  called  an 
her  hosbancl  ejectment  bill  was  brought,  and  the  title  admitted,  and  that 
or  only  from  the  Defendant  had  been  in  receipt  of  die  rents  and  profits  for 
her  claim,  can-  some  time,  do  you  think,  this  Court  would  not  upon  that 
not  be  decided  admission  decree  an  account !  It  will  be  much  cheaper  to 
on  a  vfni  of  finish  the  cause  upon  this  bill  than  to  send  it  to  law.  It 
ower.  would  be  a  monstrous  injustice  to  do  so.      There  are  no 

Account  would  ,         -r*,     .       ./*»    .  .  n    ^  /ox>v  c^x  11V 

b  decreed  ^09!t&  to  the  Plamtin  m  a  wnt  of  dower  (86).  Should  I  say, 
upon  a  bill  on  ^^  ^^^  ^  ^^  ^^^  expence  of  a  recovery  at  law  of  that, 
a  mere  right  to  which  the  Defendant  admits  her  right  ?  It  is  a  demurrer 
of  entry,  if  the  to  a  Inll  for  an  account.  He  repented  of  his  demurrer,  when 
Defendant  ad-  he  put  in  his  answer.  The  demurrer  to  the  relief  goes  upon 
mitted  the  Utle  ^i^^  ground,  that  relief  is  to  be  had  at  law :  the  answer  states, 

ff  ^^  .  that  nothing  is  to  be  tried  at  law :  but  that  she  is  to  be  at  the 
the  rents  aua 

pro6t8.  ^^^^  ^^  ^  ^^^  ^^^  which  there  is  no  use.     Upon,  his  answer 

No  costs  to  I  inust  necessarily  give  relief  on  this  bill ;  as  the  Defendant 
Plaintiff  in  a  has  stated  in  his  answer  a  communication  between  them,  in 
writ  of  dower,  which,  he  offered  her  so  much,  and  she  desired  more.    Then 

he  sets  out  an  account  of  what  is  in  his  hands,  and  what 
deductions  were  to  be  made.  If  this  process  was  to  go  on.  at 
law  merely  to  make  her  pay  the  costs  of  it,  still  I  should  have 
to  determine  whether  upon  that  demand,  upon  which  they,  are 
only  debating  how  much  is  to  be  paid,  she  is  not  entitled  to  an 
account  for  something.  There  is  no  difficulty  upon  the  gene- 
ral question:  as  it  is  a  new  proposition,  that,  where  there  is 

a  titk 
(BO)  Sec  Btames  mi  Costs,  *d6,  U. 
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a  title  at  law,  this  Court  cannot  in  any  shape  or  for  any  piir- 
pose  interfere.    If  a  legal  title,  such  as  dower,  is  controverted, 
it  must  be  made  out  at  law.     In  those  cases  all,  that  the 
^Court  has  said,  is,  that  dower  is  a  legal  title ;  which  must  be 
made  good  at  law.     But  this  Court  will  act  in  aid  of  the  title, 
if  it  is  not  controverted.    It  is  very  similar  to  the  right  of  a 
tenant  in  common.    This  Court  has  entertained  bills  for  par- 
tition ;    and  the  jurisdiction  has  been  admitted  in  bills  for 
dower  under  some  circumstances  for  a  long  time.    The  prin^ 
dple  of  that  is  just ;  as  where  parties  have  a  common  interest, 
they  have  a  right  to  have  it  ascertained.     That  necessarily 
iQvolves  a  species  of  account.    If  that  is  answered  by  the 
proceeding  here,  there  is  no  occasion  to  send  it  to  law ;  where 
there  is  a  degree  of  intricacy  and  difficulty.    This  has  had  the 
effect  of  almost  putting  an  enfl  to  writs  of  dower.     In  the 
course  of  twelve  years  I  do  not  remember  more  than  two; 
and  they  must  be  in  the  Court  of  Common  Pleas.    But  this 
jurisdiction  is  peculiarly  proper  on  other  considerations;  as^ 
if  she  was  to  proceed  at  law,  she  could  be  opposed  only  by 
a  legal  bar.     In  Skute  v.  Shute  there  was  a  legal  bar  upon  the 
adultery;  into  which  it  would  have  been  unfit  for  this  Court 
to  enter.     The  idea,  that  there  must  be  a  legal  bar,  prevailed 
until  Lawrence,  v.  Lawrence,   in  King  William'^  time(S7)« 
Now  equitable  bars  are  in  daily  practice.     Upon  the  whole, 
under  the  authority  quoted  from  a  very  correct  and  respectable 
treatise,  and  upon  the  answer,  this  demurrer  ought  to  be  over- 
rated.   I  should  think  upon  this  case,  if  there  was  any  dif- 
ficulty, that  upon  the  view  of  this  answer  a  commission  would 
banUy  go  to  set  it  out:  but  that  it  would  proceed  upon  the 
confession  in  the  answer  (88). 


1TO3. 


MUNDY 
MUNDT. 

[  ♦lag  ] 


Writs  of 
dower  almosf ' 
out  of  use: 
they  can  only 
be  opposed  by 
a  legal  bar;^ 
and  formerly 
there  could  be 
no  other :  now 
equitable  bar» 
are  in  daily 
prs^ctice. 


(87)  2  Vem.  365.  1  Eq.  Ah. 
2t8.  1  Bro.  P.  C.  691.  See 
OmcA  V.  Straiten',  post.  Vol.  IV, 


(88)  Where  the  bill  was  upon 
t  legal  title,  not  established  at 


law,  and  denied  by  the  answer, 
discovery  refused :  Northkigk 
y.Luscombe,  Amb,6\2,  See  as 
to  the  jurisdiction  upon  dower, 
1  FoHb.  Tr.  Eq.  22.  Oliver  v. 
Richardson,  post,  Vol.  IX,  222.. 
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Aprii  %ith, 
May  l8i.  MITCHELL  r.  HARRIS. 

4J9ro.C.C.311. 

Bin  of  disco-  nr^^  Plaintiffs  in  a  bill  of  discovery  stated,  that  in  1785, 

Very  in  aid  of  being  engaged  in  partnership  under  the  firm  of  7Atf 

an  action  of  Cornish  Copper  Smelting  Company,  they  entered  into  articles 
covenant :  plea  of  agreement  with  the  Defendants ;  by  which  it  was  agreed, 
a  clause  in  the  ^jj^t  ^  certain  quantity  of  copper  ore  should  be  sent  annually 
*5**  [*130]  by  the  Defendants  for  seven  ♦years  to  be  smelted  by  the 
di  ate  ho  Id  P'*"^^^^?  ^**  *"  ^''^87  the  Defendants  desisted  from  sending 
be  referred :  ^^1^  copper  ore  to  the  Plaintiffs ;  and  sent  it  to  other  person^ 
plea  over-  ^  h^  smelted.  The  bill  stated  various  breaches  of  agree- 
ruled,  disco-  ment;  that  by  reason  thereof  the  Plaintiffs  were  damaged  to 
very  being  of  the  extent  of  5000/. ;  that  an  action  had  been  brought  upon 
qoursa  wWle  ^  covenant,  and  a  biD  fof  an  injunction  filed;  that  the 
an  acuon  is  plaintiffs  are  unable  to  proceed  in  their  action  to  recover 
^  damages  m  respect  of  the  fraudulent  and  secret  dealings  of  the 

l^j_j  Defendants  and  suppression  of  evidence  by  burning  papers ; 

and  are  without  remedy;  as  the  evidence  is  not  in  their 
custody,  but  in  that  of  the  Defendants ;  who  refuse  to  pro* 
duce  it  The  bill  therefore  prayed  a  discovery  of  all  deeda^ 
papers,  and  writings,  made  between  the  Defendants  and  othen 
in  fraud  of  the  agreement  of  1785.  No  relief  was  prayed* 
The  Defendants  pleaded  in  bar  to  the  discovery  a  clause  in 
the  articles  of  1785,  that  in  case  of  any  variance  or  dispute 
touching  the  construction  of  any  of  the  clauses  or  any  of  their 
dealings  under  the  said  articles,  or  in  consequence  thereof,  it 
should  be  referred  to  two  arbitrators,  one  to  be  chosen  by 
each  party ;  who  in  case  of  disagreement  were  to  associate  a 
third  with  them.  The  award  was  to  be  made  in  sixty  days 
and  to  be  conclusive  on  the  parties.  The  plea  averred,  that 
the  several  matters,  of  which  the  Plaintiffs  sought  discovery, 
were  touching  the  clauses  of  this  agreement  or  their  dealings 
and  transactions  in  consequence  thereof. 

Attorney  General  and  Mr.  Mansfield^  for  the  Plea. 

It  is  not  averred  in  this  bill,  that  the  discovery  is  necessary 

to  enable  the  arbitrators  to  do  justice.    Half  hide  v.  Fenmng 

2  Bro.  C.  C.  336.    There  the  Master  of  the  Rolls  says,  the 

bill  ought  to  state  the  fact,  that  it  b  necessary,  that  there 

shoidd 
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9. 

J3arri3# 


sihoiild  be  a  discovery  for  the  information  of  the  tfrbittators.  VI99^ 

What  is  sUted  in  Wellington  v.  M'Iniosh,  2  Aik.  569  cannot 
be  the  ground,  on  which  Lord  Hardwicie  over-ruled  the  plea. 
Eiusept  that,  there  is  no  case,  though  dicta  are  to  be  foundi 
against  such  pleas  as  this.  Here  is  no  negative  clause,  as  in 
the  case  in  Broum^  that  there  should  be  no  suit  at  law  or  in 
equity  until  arbitration  offered  and  refiised:  but  that  is  im- 
HMfterial;  as,  if  parties  agree  in  the  affirmative  to  go  to 
ftibitnUioii,  that  means  nothing,  unless  it  means,  that  arbi- 
trators shall  settle  it,  if  they  can.  That  agreement  neces* 
sarily  excludes  a  previous  application  to  a  Court  *of  Judi*  [  *131  ] 
eatiiie.  Then  there  is  no  difierence  between  the  cases* 
Xbe  Plaintifis  have  not  stated  any  difficulty  in  the  arbitration, 
oar  that  they  ever  applied  to  the  Defendants  to  name  an  arbi-  j 

^tor,  6r  named  one  themselves,  or  that  any  circumstance 
enats  to  prevent  an  arbitration,  or  that  any  discovery  b  ne- 
oestary  for  that;  and  they  come  here  contrary  to  that  decision 
iaBramn.    There   is  no  doubt  of  the  legality  of  such  m 
agreement.     They  might  have  named  arbitrators,  after  the 
dispute  happened ;  if  so,  they  might  make  an  agreement  for 
that  purpose  before  the  dispute.     They  ought  to  have  ap- 
plied to  the  Defendants  to  name  an  arbitrator,  offering  to 
name  ono  on  their  part.    In  a  case  like  this,  or  a  partnership 
dispute,  if  the  parties  go  before  arbitrators,  tell  their  story, 
and  produce  their  books,  as  they  must,  no  doubt  arbitrators 
would  do  more  justice  than  the  Master  could  with    all  the 
advantages,  which  Lord  Hardwicke  supposes  to  arise  from 
examination  on  oath.    Such  companies  as  this  cannot  exist 
inthout  accurate  account^  of  all  the  copper    they  get  and 
how  it  is  disposed  of.     On  arbitration  the  books  would  be 
the  first  thing  asked  for;  if  they  were  destroyed,  or  not  pro-  - 
duced,  either  the  arbitration  would  fail,  the  arbitrators  seeing, 
they  coidd  not  do  justice,  or  they  would  make  an  inference 
jto  the  prejudice    of  the  person    refusing    the    production. 
There   is  no  sense,   in  what   is  said    in  Kill  v.  HoUister, 
1  WiU.   129,   that  such   covenants  cannot  be    permitted,   as 
the  agreement  of  the  parties  cannot  oust  the  jurisdiction  of 
.the  Court.     It  is  not  ousted  more  than  by  a  release  of  all 
right  of  action. 


131 


CASES  IN  chancery; 


1793: 


MiTCHBLL 
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Harris. 


L&rd  Chancellor. 
As  this  bill  is  framed^  it  docs  not  take  away  the  case  front 
the  arbitrators ;  as  it  is  only  for  discovery.  Is  it  not  material 
for  the  party  to  know  his  own  case^  before  he  goes  to  the 
arbitrators?  The  parties  themselves,  as  well  as  the  arbi- 
trators, may  think  the  discovery  necessary .^ 


[  •182] 


For  the  Plea. 
In  the  case  in  Broum,  the  Master  of  the  Rolls  thought^ 
the  parties  could  not  come  here,  unless  arbitrators  had  been 
ofiered  and  refused.  If  they  think  the  discovery  necessary 
for  the  arbitration,  they  ought  to  state,  that  they  mean  to 
go  to  arbitration,  but  cannot  usefully  until  the  discovery. 
For  the  *  same  reason,  supposing  they  are  not  bound  to  go 
to  arbitration,  but  mean  to  bring  an  action,  they  must  state, 
that  they  mean  to  bring  an  action,  but  cannot  make  out  their 
case  at  law  without  the  discovery.  Here  they  state,  that  they 
mean  to  bring  an  action,  and  want  the  discovery  for  that. 


Covenant  to 
refer  to  arbi- 
tration only 
entitles  to  da* 
mages;  but  is 
no  bar  to  a 
suit  or  action ; 
as  covenant, 
that  there 
sboold  be  no 
suit  at  law  or 
in  equity, 
would  be. 


Lord  Chancellor. 
And  they  are  right  in  that,  from  the  different  form  of  the 
covenant  in  this  case  and  Half  hide  v.  Fenmng.  In  that 
there  was  an  express  agreement,  that  there  should  be  no 
suit  at  law  or  in  equity.  Parties  may  so  agree;  and  it  is 
every  day's  practice,  that  if  they  do,  they  cannot  proceed 
contrary  to  the  agreement.  In  that  case  the  covenant  would 
be  a  bar:  here  the  only  effect  of  it  would  be  to  ^ve  da- 
mages;  but  it  could  not  be  pleaded  in  bar  to  the  action* 
Has  there  been  any  instance  of  a  bill  to  compel  parties  to 
name  arbitrators? 

For  the  Plaintiffs. 
In  Price  v.  Williams  there  was  a  bill  for  that  purpose : 
Lord  Thurlow  dismissed  it;  and  said,  it  was  impossible  to 
do  it. 


For  the  Plea. 
That  was  under  very  particular  circumstances.      It  is  im- 
possible for  the  Plaintiffs  under  the  form,  in  which  this  biH 
stands,   to  urge,   that  the  discovery  is  necessary  for  the  ar- 
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bitrators ;  as  that  clause  is  suppressed ;  and  they  say^  it  is 
necessary  for  an  action  at  law. 

SoUeitor  General,  Mr.  Lloyd,    and  Mr.  King,  for  the 
Plaintiffs. 
Half  hide  v.  Fenmng  is  a  very  singular  case ;  and  every  au- 
thority is  against  it.    The  only  ground  of  it  must  have  been 
the  negative  words  stated  by  the  Master  of  the  RoUs,  that 
there  should  be  no  suit  at  law  or  in  equity.    The  bill  was 
for  discovery  and  reUe£    In  consequence  of  that  decision  an 
instance  occurred,  where  parties  were  obliged  to  go  before 
irbitrators  without  any  information,  and  there  was  a  most 
myust  award;   and  Lord  Tburlow  did  not  approve  of  that 
Cise.     In  Satterley  v.  Robinson  {dQ),  also  it  was  not  con- 
fldered  as  a  binding  authority;  and  Kill  v. HoUister  is  di- 
lecdy  against  it.    In  this  case  there  will  be  a  *  great  absurdity 
and  inconvenience    in  making  a  reference,  and    afterwards 
instituting  a  suit  in  this  Court  to-assist  the  arbitrators.    How 
can  the  award  be  made  within  sixty  days,  if  a  bill  is  filed? 
That  time  is  not  sufficient  to.  get  in  the  answers.    Suppose 
the  Defendant  in  Half  hide  v.  Fenni$ig  had  brought  an  action, 
nd  the  bill  had  prayed  an  injunction ;  the  Defendant  could 
n>t  have  pleaded  that  clause ;  for  by  the  action  he  would 
haTe waived  the  covenant:  and  then  he  could  not  have  in- 
flated on  the  benefit  of  it.  .    Answers  were  put  in  to  that 
Ul;  and   the   injunction  was  dissolved  on  the  merits:    but 
certainly  that  case  can  be  no  authority,  except  where  there 
i>  the  particular  clause,  the  covenant  there  contained.    That 
B^ght  have  been  a  ground  for  restraining  proceedings:   in 
tflfect  for  specific  performance  of  that  species  of  contract; 
and  then  the  party  must  shew  himself  to  be  in  that,  situation, 
in  which  the  Court  will  decree  specific  perfftmance.     In  that 
caae  the  plea  averred,  that  the  matter  had  not  been  sub- 
letted to  arbitration ;  and  that  there  had  not  been  any  offer- 
to  refer  it :    this  plea    only  states  that  clause.      It   is  not 
averred,  that  the  Defendants  are  ready  to  go  to  arbitration. 
The  Master  of  t/ie  Rolls  says,  if  the  matters  in  controversy 

are 

(80)  In  the  Exchequer,  17th  December,  1701. 


179d. 


Mitchell 
Harris. 


[•183] 


Vol.  II. 
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[  •134] 


are  hot  miSam  the  range  of  such  a  reference,  that 

would  be  fatal.     Here  they  are  not  withm  the  clause ; 

the  discovery  sought  is  of  breaches  of  the  articles  by  enterii 

into  engagements  with  third  persons  contrary  to  them. 

was  not  intended,  that  collateral  matters  should  go  to  arl 

tration.    It  Would  have  been  absurd  to  have  gone  to  art 

trators  without  attempting  to  get  this  discovery.    It  is  n 

Hke  the  case  of  partnership ;  where  each  party  has  a  dup 

cate  of  the  books;    and  therefore    the  evidence  is  in  ti 

power  of  each.    There  has  been  no  such  plea  firom  the  ca 

in  Atkins  to  that  in  Brawn.     Arbitrators  cannot  do  jusfic 

as  thejr  cannot  make  the  parties  produce  the  evidence. 

one  partner  was  in  breach  of  his  covenant  issuing  joint  iio( 

to  the  riiin  of  the  other  two ;  would  not  this  Court  relies 

and  compel  a  discovery  of  the  facts?    They  might  be  ruin 

before  arbitration.    Where  one  partner  was  a  gambler,  ai 

was  proceeding  to  ruin  the  others.  Lord  Thurlow  thoug 

that  a  grotmd  to  put  an  end  to  the  partnership.    There 

something,  as  the  Mossier  of  the  Rolls  says,  not  perfectly  ck 

in  the  repoirt  of  Wellington  v.  Mcintosh:  but  from  the  B 

gister*s  Book,    it  appears,  *  that  the  plea  was  over-mfa 

There  is  no  real  distinction  between  that  case  and  this.    TI 

was  a  biQ  to  discover  fraud,  imposition,  and  concealment 

wiEis  admitted  by  the  Master  of  the  Rolls  in  the  other  ca 

that,  if  it  appears,  on  the  face  of  the  bQl,  or  is  alleged,  ti 

the  arbitrators  cannot  do  justice,  the  parties  may  come  hf 

without  ofiering  arbitration.    The  charge,  that  these  Pla 

tiffs  are  without  remedy,  as  the  evidence  is  not  in  their  ei 

tody,  but  in  that  of  tiie  Defendants,  who  refuse  to  prodv 

it,  shews  arbitrators  cannot  do  justice.    From  Kill  v.  H 

lister  it  is  clear,  such  an  agreement  cannot  be  pleaded  to 

action.    If  this  ^Smrt  compete  a  discovery,  they  cannot  ms 

any  use  of  the  agreement  in  a  Court  of  Law.    It  does  i 

appear  from  the  plea,  that  they  have  not  gone  the  lenj 

of  submitting   to  arbitration,    and  that  the  reference  n 

not  be  now  subsisting.      If  that  is  so,  it  would  be  a  b 

It  should  be  averred,  that  the  jurisdiction,  for  which  tl 

contend,   is  competent  to  the  matter;  and  that   the  pa 

is  capable  of  having  the  relief,  his  case  makes  necessary, 
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Reply. 

The  question^  what  did  Ae  parties  mean  by  this  clause,  if 
it  is  not  to  receive  the  construction,  the  Defendants  put  upon 
it,  has  not  yet  been  answered.  It  is  not  denied,  that  an 
action  might  be  brought  against  them  for  not  bringing  it  to 
arbitration. 


17M. 


Mitchell 

V. 

Harris. 


Lard  Chancellor. 
Do  you  know  any  case,  in  which  an  action  has  been  brought 
on  such  a  covenant?  In  that  case  in  Wibon  it  came  out  in 
evidence  upon  the  assumpsit.  Suppose  an  action  brought 
ipon  the  covenant  for  not  referring  it,  but  proceeding  at 
knr;  what  would  be  the  damages? 

Reply. 
If  there  were  only  nominal  damages,  it  would  make  the 
point  good.  It  is  said,  the  matters  charged  are  not  within 
the  meaning  of  the  articles:  but  the  bill  charges,  that  the 
Plaindfis  have  been  damaged  by  such  breaches  of  the  agree- 
ment to  the  extent  of  5000/.  The  express  purpose  of  the  bill, 
being  to  aid  an  action,  negatives  the  idea,  that  it  is  to  go  to 
arbitration.  *  Lord  Hardwicke  says,  this  Court  must  give  re- 
lief upon  a  bin  for  discovery,  in  order  to  go  to  arbitrators, 
ibr  this  extraordinary  reason,  that  it  is  not  suitable  to  the  dig- 
mty  of  this  Court  to  give  a  discovery  for  the  purpose  of  an 
arbitration.  The  bill  does  not  say,  that  the  discovery  sought 
could  not  be  had  before  arbitrators,  or  that  the  parties  are 
unwilling  to  make  a  discovery  before  them.  It  ought  to  sug- 
gest, that  the  parties^  when  before  arbitrators,  will  not  act  up 
to  theur  covenant  There  are  but  these  two  authorities  on 
the  subject.  The  former  proceeds  on  reasons,  which  are  not 
aatisfiu^tory ;  and  in  the  latter  the  MaHer  of  the  Rolls  states 
hii  disagreement  from  it.  It  is  not  a  necesssary  inference, 
diat  this  cannot  be  decided  within  sixty  days.  It  is  not 
aTerred,  that  the  arbitrators  cannot  determine  it  in  that  time, 
or  that  the  Defendants  will  not  enable  them  to  do  so. 


[  ♦135  ] 


Lord  Chancellor. 
There  is  no  doubt,  that  the  reporter  has  mistaken  Lord 
Hordwicke'a  reasons  in  that  case.     He  has  only  taken  down 

K2  part 
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1708.        law.    As  no  such  attempt  has  ever  been  made,  it  would  b 
j^  ^^^^^         a  great  novelty  to  allow  this  plea;  and  therefinre  it  must  b 

,,.  over-ruled  (  90 ). 

Harris.  ^^^  ^^^   g^^  ^  Rigby,    lay  v.  The  Dwkt  of  Somermik 

Vol.  VI,  816.  XIV,  S70.   Wa-    XIX,    429.     Bta.ELPLB^ 
Ursr.  Taylor,  XV,  10.     Oour-    232. 


1798.  GARLAND  v.  GARLAND. 

May  7rt. 
The  Maiter^s     A    PERSON,  proposed  as  a  recover  by  the  guardian  of  m 

jodgment  is  infant,  was  objected  to,  as  being  solicitor  in  the  cause 

conclosive  in  upon  which  the  guardian  appointed  another  soKdtor :  but  lb 
appointing  a  Master  rejected  the  proposal  on  the  ground,  that  the  odie 
receiver,  un-  gQiici|;Qj  ^ng  appointed  only  that  the  former  might  be  ap 
stantisl  b'  P^^^ted  receiver.  The  person,  proposed  on  the  other  side 
lion  is  shewn.  ^^^B  approved  by  the  Master,  an  exception  was  taken  ti 
It  is  no  objec-  ^he  report. 

tion  to  a  re-  The  objection  to  the  appointment  was,  that  the  persoi 
oeiver,  that  he  appointed  was  a  practising  barrister ;  and  therefore  could  no 
is  a  practisiog  be  supposed  to  be  qualified  for  the  office,  or  have  tfane  U 
barrister :  but  ^^^^  ^  -^  sufficiently. 

tbe  solicitor  m  ^^^  ^^^  j^^  ^^^^  ^  Hmier,  2Bro.  C.  C.  253  wa 
tue  caase  can-  '^  -  . 

not  be  re-       ci^d  as  an  authority,  that  the  Ma8ter*s  judgment  is  condusm 

ceiven  unless  some  substantial  objection  is  shewn. 


[188] 


Lard  Chancellor. 
The  rule,  laid  down  by  Lord  Thurlow  in  Creuae  v.  Hunier 
is  very  proper,  and  expedient,  and  not  easily  to  be  departo 
fix>m.  The  solicitor  was  proposed  without  sufficient  considei 
ation.  There  is  an  obvious  objection  to  him.  It  is  a  genen 
rule,  that  no  person  ought  to  controul  his  own  accounts.  I 
is  agreed  on  all  hands,  that  the  person,  appointed  by  th 
Master,  has  all  the  essential  qualities  for  the  office.  It  is  nc 
necessary  to  be  a  grazier  in  order  to  be  a  receiver.  The  bei 
thing  I  can  do  for  the  infant  is  to  confirm  the  appointment 
and  I  hope  the  former  solicitor  will  be  continued;  and  wil 
controul  the  receiver's  accounts  (91 ). 

(91)  Thomas  v.  Dawhin,  ante  688.     Thorpe  v.  Thorpe,  XU 

Vol.1,  462;  post»  Bower^banh  817.  Wynmev.li^rdNewboiroiugh 

V.  CWosteaa.  iliioii.    Wilkins  v.  XV,  283. 
WiUiami,  Vol.  Ill,   104,    616, 
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1703. 

DUKE    OF    BOLTON   r.  WILLIAMS.  JioM?3rf,6M, 

DUKE  OF  BOLTON  v.  WILLIAMS.  1^^ 

4Bro.C.C.2&7. 
IMTRS.  WILLIAMS  was  entitled  to  an  annuity  of  300/.    Annuities   . 

a  year  for  her  life,  charged  on  an  estate,  of  which  the  void ;  the  real 
Duke  of  Bolion  was  tenant  for  life,  by  grant  of  the  late  Duke  a^o^nt,  the 
in  trust  for  her  separate  use.     She  sold  to  Ardesoif  one  an-  ^^^**  erotion, 
nuity  of  100/.  and  another  of  601.;  and  to  Dubourg  an  an-  pi^ym-jn*   ^  * 
nuity  of  90/. ;  all  which  annuities  were  secured  by  assignment  being  troly 
of  her    rent-charge.    In   1781    by  deed  between  Creswell,  stated  in  the 
Bfrs.  Williams,  Ardesoif,  and  Dubourg,  Mrs.  Williams  agreed  memorial ;  and 
to  sell  an  annuity  of  250/.  for  her  hfe  to  Creswell;  and,  to  *«  ^^^  and 
enable  her  to  do  so,  Ardesotf  and  Dubourg  agreed  to  assign  warrant  of  at- 
their  annuities.    For  this  purpose  she  assigned  her  rent^charge      .    ^         Yi 
to  CresweU  in  consideration  of  2000/.  upon  trust  to  retain^  for  mentioned 
himself  250/.  a  year  during  her  life,  and  to  pay  the  residue  to  without  the 
ber.    At  the  time  of  execution  Ardesoif  received  1126/.  *1s.  dates  and 
part  of  the  purchase-money  paid  by  CresweU,  in  satis&ction  names  of  the 
of  his  two  annuities,  and  Dubourg  received  534/.  part  of  the  Parties, 
lame  purchase-money,  in  satisfaction  of  his  annuity.    Of  the    ^^  *"®  '"' 
remainder  of  the  purchase-money  15/.  was  paid  to  Balfour  in 
consideration  of  his  trouble  in  negotiating  the  •  agreement  [*189]  ^^ 
with  Ardesoif,  which  payment  Ardeso\f  insisted  on  previous  nuity  make 
to  his  execution,  and  31/.  10«.  was  paid  to  Po/m^,  CresweW%  but  one  assur- 
attomey,  for  the  expences  of  the  transaction.    After  these  ance;  and,  if 
deductions   the  remainder   of  the    2000/.  was    received  by  ^^  memorial 
Mrs.  Wmams :  but  a  farther  demand  of  80/.  was  made  at  the  "  ^«f««^^  ^ 
tame  time  by  Powell;  the  nature  of  which  was  not  explained  far-     -i;  i^  '  *k 
tfaer  dian  by  evidence^  that  Mrs.  Williams  said,  she  was  willing  ^doi^ 

to  Assignment 
of  an  annuity 
is  within  the  annuity  act;  and  if  void,  the  assignee  has  no  right  to  stand  in 
the  place  of  the  original  grantee,  whom  he  has  paid,  for  want  of  a  good 
assignment ;  nor  will  the  Court  direct  an  assignment,  if  the  twenty  days 
for  enrolling  the  memorial  are  elapsed ;  as  it  would  be  void  at  law. 

On  bill  of  interpleader  by  the  owner  of  an  estate  against  the  grantee  of 
a  rent-charge  oat  of  it,  assigned  to  secure  an  annuity,  and  the  annuitant, 
the  annuity  being  void,  the  arrears  of  the  rent-charge  in  Court  were  paid 
to  the  original  grantee ;  and  the  annuitant  was  held  not  entitled  to  have  the 
consideration  repaid  out  of  that  fund,  there  being  only  a  general  debt  at 
law  and  no  lien. 
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to  pay  it ;  as  she  had  employed  him :  and  that  he  went  oni 
of  the  room ;  and  another  person,  meanly  dressed^  was  intro 
duced,  to  whom  she  paid  that  sum.  The  whole  sum  o 
2000/.  was  paid  on  this  occasion  by  Jenkins ^  agent  for  CresweU 
The  memorial  of  this  annuity  registered  imder  the  act  of  Pto^ 
liameot  17  Geo.  III.  c.  S6{92)  stated  it  to  be  a  grant  of  ai 
annuity  of  250/.  for  the  life  of  Mrs.  WiUiamSt  '  secured  b] 
assignment  of  the  rent-charge ;  and  stated  the  consideratioi 
thus;  ''  in  consideration  of  1126/.  Ts.  paid  to  Ardesoiff  an! 
534/.  paid  to  Dubourg ;  both  which  sums  were  paid  by  the 
order  of  Mary  Charlotte  Williams;  and  of  a  farther  sun 
of  339/.  ISs,  paid  to  Mart/  Charlotte  Williams f  which  iiiak€ 
the  sum  of  2000/. ;  and  were  paid  by  Creswell  in  notes  <ri 
the  Bank  of  England,** 
By  the  grants  of  the  annuities  to  Ardesoif  and  Dubourg  in 
case  of  the  death  of  Mrs.  Williams  between  the  days  of  pay- 
ment they  were  to  receive  a  proportionable  share  of  the  next 
quarter :  but  the  grant  to  Creswell  did  not  contain  such  a 
stipulation. 

In  1782  Mrs.  Williams  agreed  to  sell  to  Sampson  an  annuit) 
of  42/.  10^.  for  her  life ;  for  which  purpose  in  consideration  ol 
297/.  lOs,  she  assigned  to  Sampson  her  rent-charge  upon  trust 
to  retain  every  year  during  her  life  42/.  lOs.  and  7/.  Ids.  as 
a  poundage,  being  at  a  rate  of  sixpence  in  the  pound  on 
the  whole  rent-charge  for  his  trouble  in  receiving  it  from  the 
Duke  of  Bolton  or  Mrs.  WilKams*s  trustee,  and  all  costs  and 
charges,  to  which  he  should  be  put  on  account  of  it,  and  to 
pay  the  residue  to  Mrs.  Williams  for  her  own  benefit.  Accord- 
ing to  a  receipt  of  Sampson's  produced  in  evidence,  the  sum 
for  poundage  was  considered  as  part  of  the  annuity ;  the  re- 
ceipt being  for  12/.  10^.  expressly  as  one  quarter  of  the  annuity. 
This  annuity  was  farther  secured  by  bond  and  warrant  of  attor- 
ney by  Bindly.  The  memorial,  registered  according  to  the  act, 
stated  this  annuity  tp  be  42/.  lOf.  a. year,  and  the  consideration 
297/.  \0s.  paid  in  notes  of  the  Bank  of  England.  It  also 
stated,  that  the  annuity  lyas  secured  by  bond  and  warrant 
of  attorney ;  but  did  not  mention,  by  whom  they  were  exe- 
cuted, the  dates,  nor  the  consideration ;  nor  was  LaWi  trustee 

ol 
(92)  Repealed  by  statute  53  Gvo.  111.  c,  141.    Seo  tUc  note, 
aute,  p.  W. 
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of  the  rait-charge  of  Mrs.  WilUams,   mentioned  as  trustee 
btSampsom. 

At  the  time  of  these  transactions  the  husband  of  Mrs.  Wil- 
Bams  was  out  of  the  kingdom ;  and  he  still  continues  abroad. 
Urs.  Williams  filed  a  bill  to  have  these  annuities  set  aside  on 
die  ground,  that  she  was  not  competent,  as  a  fhne  covert;  to 
nake  assignments  of  this  fund ;  which  was  meant  as  a  personal 
proTision  for  her,  payable  from  time  to  time.     That  bill  was 
(lisraissed.    Afterwards  objections  to  the  memorials  being  dis* 
eofvered,  Mrs.  WilUams  demanded  the  arrears  of  her  rent- 
diarge ;  and  gave  notice  to  the  Duke  of  BoUon  not  to  pay  to 
die  executors  of  CresweU  and  Sampson.     Those  executors 
mde  the  same  demand ;  and  gave  him  notice  not  to  pay  to 
her;   upon  which  tiie  Duke  filed  two  bills  of  interpleader. 
}Sjn*WHRams  by  her  answer  suggested,  that  the  annuities  were 
improperly  obtained ;  and  offered  to  account  for  the  purchase- 
money,   deducting  what  the  annuitants  bad  received.     The 
case  was  argued  before  Lord  Thurlow^  July  2Sd,  1791 ;  who 
JQSt  before  his  resignation  decreed,  that  botii  annuities  were 
Toid  for  want  of  enrolment  of  proper  memorials :   that  the 
arrears  should  be  paid  to  Mrs.  WilUams y  and  also  the  growing 
payments  from  time  to  time,  as  they  should  become  due;  and 
a  perpe^toal    injunction  was  granted  against  the  executors. 
From  this  decree  tiiere  was  a  petition  of  rehearing  in  both 
tallies.    The  objections  to  the  memorials  of  these  annuities 
were,  that  the  consideration  was  not  truly  stated ;   as  it  was 
iiiiposaible,  that  tiiose  broken  sums  could  have  been  pud  in 
bank  notes ;  that  the  consideration  of  CresweWa  annuity  was 
iiot  paid  by  him,  as  stated  in  the  memorial,  but  by  Jenkins  ; 
and  that  Mrs.  Williams  did  .not  receive  so  much  as  the  sum 
Btited;  that  SattyMon's  annuity  was  not  4&L  10s.  but  50/. ;  that 
the  trustee   of  Mrs.  Williams's  rent-charge  was  not  stated  to 
be  trustee  for  Sampson  pro  tanto ;  and  that  the  bond  and 
Warrant  of  attorney  were  not  sufficiently  described. 

A  second  groimd  of  objection  to  the  decree  was,  that,  sup- 
posmg  die  annuities  void,  Mrs.  Williams  ought  to  have  been 
compelled  to  make  good  the  offer  in  her  answer  to  refund  the 
purchase-money  with  interest  out  of  her  separate  property. 
Another  question  was  raised  by  the  executors  of  CresweU ,-  who 
insisted,  that,  if  the  deed  of  178 1  was  void,  the  original  an^ 
nuities  to  Ardesoif  and  Dubourg  did  not  pass  by  it,  but  con- 
tinued 
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tinued  in  them  ;  and  that  CresweUf  having  paid  them,  I^d  a 
right  to  stand  in  their  place. 

Solicitor  General  and  Mr.  HoUist,  for  the  Executors  of 
Sampson. 
It  is  not  important  to  this  question,  whether  the  bond  axi^ 
warrant  of  attorney  are  sufficiently  described  in  the  memoxia]^ 
or  not;  as  it  is  now  determined,  that,  though  there  is  not  i^ 
correct  memorial  of  a  collateral  security,  that  will  not  affect 
those  instruments  of  which  a  correct  memorii^  is  reinBtered« 
That  is  now  settled  by  the  whole  current  of  authority;  though 
at  first  in  the  early  cases  upon  this  act  the  contrary  was  liel4^ 
The  last  cases  are  Hopkins  v.  Waller  and  Ex  parte  Chester ^ 
4  Term  Rep.  B.  R.  463,  694v  The  deed  must  b^  avoided  by 
the  memorial  of  the  deed  itself.  Suppose  a  collateral  security 
was  taken  afterwards ;  could  it  be  argued,  that  the  annuity  waft 
good  for  part  of  the  time,  and  b^d  for  the  rest?  The  ac^ 
does  not  ^ay,  that,  if  there  is  an  incorrect  memorial  pf  (wue  out 
of  twenty  deeds,  all  are  to  be  void;  but  only  that  such  fleed, 
of  which  there  is  not  a  correct  memorial,  shall  be  void  (93). 


Lord  Chahci^llor. 
The  last  case,  that  I  remember,  which  was  upon  Lord  Foley"^ 
annuities,  was  a  determination  after  argument,  that  the  warrant 
of  attorney,  not  being  distinctly  set  out,  vitiated  the  whofe 
memorial  (94).  Suppose  an  annuity  secured  on  land,  and  tbat 
the  bond  was  omitted,  could  you  have  proceedied  upon  tbe 
indenture  ?  AH  the  different  instruments  composing  the  secuc 
rity  make  but  one  security.  What  is  quoted  as  the  opinion 
of  the  Court  of  King's  Bench  is  quite  new  to  me.  I  ta]Le  its 
nothing  more  could  have  been  decided  there,  but  that  the. 
Court  set  aside  the  proceeding.  There,  is  no  case  in  a  Court 
of  law,  in  which  the  order  goes  farther  upon  the  motion 
made ;  which  is  to  set  aside  either  the  judgment  or  execution; 
consequently  upon  either  the  judgment  of  the  Court  is,  diat 
the  instrument  goes  for  nothing:  but  upon  an  application  of 
that  kind  under  the  annuity  act  the  Court  of  law  does  do( 
x)rder  it  to  be  delivered  up. 

(03)  A  lease  subsequently  deposited  as  a  farther  security  doetf 
not  require  a  memorial.    Ex  parte  Price,  3  Madd.  132. 

(04)  2  H.  Blackst.  12.    Davidson  v.  Foky,  3  Bro.  C.  €.  608. 
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The  last  casCi  I  belieye,  was  in  the  Court  of  Exchequer; 
aad  that  Court  after  some  consideration  came  to  what  I  take 
to  have  been  the  opinion  of  the  other  Courts,  and  am  sure 
was  that  of  the  Court  of  Common  Pleas.  But  there  is  another 
objection  from  the  advantage,  this  annuitant  was  to  have  as 
poundage  upon  advancement  of  the  rent-charge,  he  was  to 
receive.    His  annuity  by  that  was  50/.  instead  of  4^.  10^. 

For  the  Executors  of  Sampson. 
Upon,  the  other  point,  when  the  Court  granted  a  perpetual 
iajmction  against  the  executors,  that  ought  to  have  been 
feanded  upon  this  at  least,  that  they  should  be  repaid  with 
interest  what  was  actually  advanced,  deducting  what  was  re- 
ceived under  the  annuity,  according  to  the  ofier  made  by  the 
mswer.  That  payment  ought  to  have  been  provided  for  by 
die  idecree  out  of  her  separate  property. 

Ijord  Chancellor. 
I  suppose,  the  ground  of  the  perpetual  injunction  was,  that, 
if  this  annuity  was  void  on  accotmt  of  the  defects  of  the 
memorial,  there  was  no  lien  at  all  on  the  property  Mrs.  WUr 
Hams  possessed.  The  transaction  therefore,  as  an  assignment 
of  her  interest  in  the  rent-charge,  is  totally  gone.  It  is  true, 
die  money,  advanced  at  the  time  of  taldng  that  security,  is  a 
debt;  and  maybe  recovered  in  an  action:  but  money,  lent 
to  a  married  woman,  cannot  be  so  recovered ;  therefore,  the 
iliok  security  being  void  at  law,  and  there  being  no  right  at 
law  to  sue,  this  Court  will  not  relieve.  You  must  first  make 
out  a  debt  at  law.  If  you  can  establish  it  at  law,  this  Court 
^  give  access  to  the  fund.  You  must  bring  your  action 
up^n  the  contract. 
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For  the  Executors  of  Sampson. 
If  money  is  lent  to  a  married  woman^    having   separate 
estatCj  that  is  a  debt,  for  which  a  bill  in  equity  may  be  filed. 

Lord  Chancellor. 
Where  a  married  woman  has  charged  her  separate  estate, 
»  Court  of  Equity  as  against  the  trustee  will  help  you  tp 
i^eofer:  but  is  there  any  instancci  where  a  debt  has  be^n 

incurred 
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incurred  by  a  married  woman,  and  a  Court  of  Equity  has 
given  it  out  of  that  money !  Will  the  circumstance  of  her 
having  separate  estate  enable  her  to  borrow  money  t 

For  the  Executors  of  Sampson. 
Yes :  Peacock  v.  Monk^  2  Ves.  190 ;  Biscoe  v.  Kennedy, 
IBro.  C.C.n,n. 

Lord  Chancellor. 
BUcoe  V.  Kennedy  goes  no  farther  than  this ;  that  a  woman, 
having  separate  property,  may  with  her  husband  bind  that 
property. 

Mr.  Mansfield  and  Mr.  Lloyd  for  Mrs.  Jenkins,  Execudrix 
of  CresweU. 
The  whole  consideration  money,  viz.  SOOOL  was  pud  in 
bank  notes,  as  stated ;  though  at  the  execution  some  of  them 
were  changed  in  order  to  pay  the  broken  sums.  CresweU 
had  nothing  to  do  with  the  bargain  for  dividing  the  money. 
It  is  doubtful,  whether  the  assignment  of  an  annuity  reqiiires 
any  memorial;  though  the  Court  of  Common  Pleas  did  in  a 
late  case  seem  to  think  an  assignment  within  the  statute. 


Lord  Chancellor, 
It  is  very  material  for  you  to  contend,  if  you  can,  that  an 
assignment  of  an  annuity  is  not  to  be  registered.     Is  it  not 
a  deed,  whereby  an  annuity  is  granted  for  one  or  more  lives  ? 

AUomey  General,  for  Mrs.  Williams. 
It  was  expressly  decided  in-  the  Court  of  Common  Plean 
upon  the  assignment  of  one  of  Lord  Foley^s  annuities,  ISth 
June,  1782,  Grant  v.  Foley. 

For  the  Executrix. 
The  assignments  by  Ardeseif  and  Dubourg  make  a  dbtinc- 
tion  between  this  case  and  Sampson^s.   The  original  annuities 
to  them  arc  good;  and,  if  the  deed  of  1781  is  an  absolute 
nullity,   that  void   deed  could    not    convey  their  interests 
which  still  continue  in  them.      They  certainly  had  a   lien 
which  Mrs.  Williams  could  not  have  got  rid  of;  and,  if  thej 


CASES  IN  CHANCERY. 


144 


bad  been  Defendants  instead  of  Creswellf  the  Court  would 
have  paid  them  the  arrears  in  preference  to  her.  A  covenant 
to  pay  out  of  a  particular  fund  gives  a  Hen  upon  the  fund ; 
Legard  Y.Hodges,  SBro.  C.  C.  5Sl,  and  ante,  Vol.  1,  477. 
Therefore  the  objection,  that  there  is  no  specific  lien,  does 
not  apply  to  this  case.  If  this  annuity  is  void,  the  executrix 
k  entitled  to  call  on  Ardesoif  and  Dubourg  to  let  her  make 
use  of  their  names.  She  has  actually  filed  a  bill ;  and  she 
must  make  them  co-plaintiffs;  or  uisist  on  her  right  in 
equity,  having  paid  them,  to  stand  in  their  place. 

As  to  the  other  point,  in  ccmscience  she  ought  to  return 
the  purchase-money  with  interest.    As   it  is  determined  at 
kw,  that  the  party  shall  recover  the  money  paid,  if  the  an* 
naity  is  defeated,  it  seems  to  follow,  that,  where  the  only 
right  to  the  annuity  is  equitable,  as  in  this  instance,  and  the 
Court   of  equity  decides  against  the  sale  of  that  annuity, 
the  Court  will  compel  the  party  to  return  the  money.    In 
the  case  of  usury,   though  the  instrument  is  void    at  law, 
tlie  Court  will  not  deliver  it  up,  imless  the  party  pays  what* 
is  fiurly  due.     This,  though  not  exactly  that  case,  b  the  same 
b  principle.      In  an    interpleading  bill  the  Defendants  are 
considered  as  Plaintiffs.   They  are  necessarily  brought  here  to 
contest  their  equitable  rights  in  this  Court,  and  cannot  succeed 
in  tsddng  the  fund  out  of  Court  without  first  doing  equity.     It 
k  too  late  now  to  contend,  that  a  married  woman  cannot  charge 
her  separate  property  either  with  or  without  her  husband. 
Ilfdme  v.  Tenant,  IBro.  C.  C.  16,  Pybus  v.  Smith,  3  Bro.  C.  C. 
840(95),  Norton  v.  TurviU,  2 P.  WiU.  144^  prove  that  her 
^parate  property  b  liable  to  her  bond  debts.    It  b  impossible 
^  recover  against  her  by  action  at  law ;  Gilchrist  v.  Brown, 
♦  Term  R^.  B,  R.  766.    Where  a  woman,  separated  from  her . 
tiusband  has  a  separate  maintenance,  and  contracts  debts  sub- 
sequent to  that  separation  and  maintenance,  she  can  be  sued; 
Out  it  must  be  separate  property  from  the  husband  in  conse- 
quence of  the  separation ;  and  the  question  whether  separa- 
^OQ  and  maintenance,  unless  secured  by  deed,  will  make  her 
^Jime  sole  is  now  sub  judice.     Here  there  is  no  actual  sepa- 
v^tion :  but  the  husband  lives  abroad. 

(W)  Ante,  Vol.  I,  189.    The     See  the  note,  post,  Vol.  V,  17, 
lav  upon  thb  subject  has  since     to  Chassaing  v.  Parsonage^ 
^odergone  a  material  alteration. 
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.  ^^^^  No  doubt  she  is  liable  in  respect  of  any  odier  separate  pto^ 

Bolton  P^'^  bom  any  other  quarter.    There  have  been  many  actions 

V.  of  that  kind  lately  against  Lady (96).     The  Court 

WiLUAMS.  Qf  Conmion  Pleas  held,   that,  where   an  action  is  brou^t 

SStoh       *««^  *''«»^  *P«^  fr«»  ^"^  *^'«'^<*'  but  not 8.^«.ted 
9.  by  deed  or  sentence,  it  could  not  be  maintained,  merely  npCMi 

WiLUAlcs.  the  form,  as  the  husband  was  not  a  party :  but,  where  the]^ 
A  married  ^^^  jseparated  by  deed  or  sentence,  the  husband  need  not  be 
ble^to'*  JjJi^  *  P*^y*  That  objection  m  the  Court  of  King's  Bench  goes 
tors  in  respect  ^^  ^'^^  ^^  "^^  *^^*  •'"^  ^  *  •^^^  ^^  without  her 
gS  any  sepa-  husband.  The  action  is  brought  against  the  husband  and 
rate  property  wife;  and  the  judgment  is  against  the  separate  pn^»er^ 
though  not  of  the  wife* 
from  her  hus- 
band. If  they  Attorney  General,  Mr.  Hardhge  and  Mr.  Graham,  m 
are  separated  ^  ^  jj^^^^ 

by  deed  ot  .  t^  ,  . 

sentence    the        Ais  to  Sampsan^s  annuity,  if  one  instrument  is  bad,  the 

husband  need    whole  is  bad.     That  is  the  necessary  consequence  of  the  act 

not  be  a  party  The  directions  of  the  act  are  by  no  means  performed.    The 

to  the  action ;  poHcy  of  it  was  in  having  the  detail  set  forth  to  give  courts  of 

but  must  if     justice  as  well  as  the  parties  an  opportunity  of  examining  eadi 

they  are  not    ^^^ .  ^^  it  is  too  fine  to  say,  the  word  "  such'*  means  only, 

so  separa  e  ,     ^j^^  ^^  particular  deed  shall  be  void,  and  all  the  other  have 

tnongh  living         . 

apart.  *^®^  ^'^^  eflect.    The  meaning  of  that  word  is  every  instru* 

ment  relating  to  that  security.  Grant  v.  Foley  cannot  possibly 
stand  according  to  what  is  now  insisted  on.  The  assignments 
was  not  registered :  but  execution  was  sued  out.  Upon  ap^ 
plication  to  set  it  aside  the  Court  was  unanimously  of  opiniota^ 
that  it  was  void;  as  the  assignment  was  not  registered. 
Downs  V.  Parkhurst,  in  the  Court  of  Common  Pleas,  15th 
178^  the  memorial  did  contain  the  warrant  of  attorney:  b«:^ 
it  was  without  date :  the  Court  held  the  date  to  be  necessary^  t 
and  the  whole  annuity  was  set  aside. 

As  to  CresweW^  annuity,  he  was  contracting,  not  for 
,  assignment,  but,  for  a  grant  of  an  annuity ;  the  three 

annuities  being  assigned,  in  order  to  make  a  grant  of 
whole  rent-charge,  out  of  that  to  take  a  new  annuity  of 
a  year.    But  an  assignment  is  a  grant  within  the  act.    In 

(96)  See  the  note,  ante,  144. 
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{loGcy  of  the  thing  there  ii  no  difference.    The  mischief  is         1793^ 
ttie  same.    Suppose  an  assignment  of  stock  on  a  graiit  of  an       r^^T^  f 
amiuity ;  but  that  the  dividends  are  not  equal  to  the  annuity:       Bolton 

Aat  is  partiany  an  assignment  of  dividends :  but  it  is  substan-  «. 

IV^ILLtAlfS 

fiaUr  within  the  act.    They  have  not  made  a  memorial  of  thict       ^  ,       ^  * 

.  ^. ,       •    .  1.11         •«      -^       Duke  of 

18  an  assignment.    Eimer  it  is  a  grant;  which  they  will  not      Bolton 

idmit ;  or,  if  the  case  hi  the  Common  Pleas  is  right,  in  which    ^_    v 

flie  whole  Court  concurred  in  holding  an  assignment  to  be  within 

(he  act,  it  is  bad ;  as  the  memorial  is  not  according  to  the  true 

effect,  nature,  and  quality,  of  the  deed.    According  to  the 

set  the  memorial  must  contain  the  fact,  who  actually  paid  the 

money,  and  upon  whose  behalf  it  was  paid.    The  reason  of 

Aat  IB,  that  the  real  person,  who  advanced  the  money,  should 

be  held  out  as  the  true  dealer  in  the  anntdty.    CresweU  was 

not  even  present,  when  Jenkins  paid  the  money,  I  admit,  on 

Ins  behalf.    In  the  whole  transaction  there  is  that  species  of 

firaud,  against  which  the  act  meant  to  provide.    The  demands, 

made  on  her  at  the  time,  are  of  this  nature.    She  was  obliged 

to  pay  the  expences  of  the  transaction ;  though  in  all  other 

cas^  they  fall  on  the  purchaser.    The  act  was  levelled  against 

exorbitant  commission  and  demands.    Even  if  Mrs.  Williams 

haA  offered  those  terms  voluntarily  without  any  distress,  the 

troth  of  ihe  case  ought  to  appear  in  the  memorial.     The 

ttonorial  mentions  the  payment  of  these  sums,  as  they  could 

not  have  been  paid ;  nor  was  the  sum  paid  to  her,  which  is 

stated   in    the  memorial.     The  executrix  cannot  have  any 

advantage   from   the    annuities   of  Ardesoif  and  Dubourg. 

There  was  an  end  of  those  annuities,  when  they  and  the  rent- 

diarge  of  300/.  a  year  became  vested  in  CresweU,    By  a  sort 

cf  merger  they  were  confounded  with  that  grant.    If  it  was 

intended,  that  they  should  be  kept  alive,  the  trust  would  have 

lieen  such  as  to  keep  them  aKve.    The  grant  to  CresweU  was 

intended  to  be  less  beneficial  than  the  prior  grants ;  not  having 

diat  provision  contained  in  them,  that  the  grantee  shall  have 

m  proportionable  part  of  the  annuity  between  the  last  day  of 

ftyment  and  the  death  of  the  grantor.  A  special  provision 

^ns  necessary  for  that ;   the  demands  therefore  would  have 

Wn  different.     As  to  the  lien,    Legard  v.   Hodges  does 

M  resemble  this;    and  it  is  now  before  the  Court  for  a 

v^llearing• 
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The  next  question  is,  whether  this  fund  is  bound  to  nudui 
good  the  purchase-ntioney  with  interest;  whether  Mrs.  WUUami 
is  entitled  to  judgment  as  to  the  annuity  without  doing  what 
is  called  equity  by  permitting  the  annuitants  to  take  the  pur- 
chase-money with  interest.    She  says,  she  was  imposed  upon; 
and,  as  they  would  not  take  her  offer,  they  shall  not  now 
have  it.    There  is  no  general  equity  independent  of  that 
off^r.    There  is  no  assignment  of  this  fund;  as  what  purports 
to  be  an  assignment  of  it  is  void.    The  rule,  that  a  person 
seeking  equity  must  do  it,  calmot  apply  in  this  instance;  as 
Mrs.  WilUanu  does  not  come  here  voluntarily,  as  a  Plaintiffi 
The  Defendants  in  an  interpleading  bill  are  Plaintiffs  to  cer- 
tain purposes ;  but  not  to  the  extent  argued.    She  is  brouj^ 
here  against  her  wilL    The  Defendants  are  to  stand  upon 
their  own  strength.    If  she  had  a  mere  equity  upon  this  con- 
tract,  she  could  not  have  sued  on  that  without  coming  under 
those  terms:    but  at  law  they  would  not  be  imposed;   the 
Court  would  not  assume  a  hen  upon  a  particular  fund;  nor 
will  this  Court.     The  Duke  of  Bolian  is  the  Plaintiff;  and 
must  bring  all  parties  before  the  Court,  and  the  cause  to  i 
hearing.     He  authorises  the  Court  to  consider  him  satisfied 
with  any  decision,  the  Court  shall  make  between  these  parties* 
Unless  the  other  Defendants  establish,  that  the  fiind  is  vested 
in  them,  the  Court  must  take  it  to  be  vested  in  the  original 
grantee  Mrs.  Williams.     If  the  Plaintiff  in  an  interpleading 
bill  is  satisfied,  the  Court  will  not  raise  such  points  between 
the  Defendants.     If  she  is  to  be  taken  to  all  purposes  as 
a  fime  sole,  yet,  unless  she  is  to  be  considered  to  all  pur- 
poses a  Plaintiff  in  this  cause,  there  is  nothmg  to  sustain 
the  equity.     If  she  had  gone  to  law  .upon  the  act  to  impeach 
the  judgment,  supposing  there  had  been  one,  and  her  trustee 
had  with  notice  of  their  claim  paid  the  annuity  to  her,  the  re- 
presentatives could  not  have  uisisted  in  this  Court,  that  the 
trustee  should  pay  the  purchase-money.    In  Siraiton  v.  iSot- 
taU,  2  Term  Rep.  B.  R.  366,  the  negligence  in  not  registering 
made  the  annuitant  lose  the  purchase-money.    As  to  Hubme 
V.  Tenant  and  Norton  v.  Turvill,   the  first  does  not  go  the 
length  of  this.     There  the  wife  had  executed  the  very  in- 
strument, the  execution  of  which  was  required  by  her  power. 
She  made  the  obligee  in  the  bond  her  appointee  under  the 

power; 
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power  ;*  and  therefore  gave  the  equitable  title.     It  requires 

much  attention  to  see,  that  Norton  v.  Turvill  can  have  any 

ipjdication  to   this  case.     There  the  husband  was  made  a 

ptfty ;  and  there  was  a  charge,  that  he  had  possessed  the 

separate  effects  of  the  wife :  but  the  misfortune  *  of  that  case 

and  Grigby  v.  Cox^  1  Ves*  517,   is,  that  the  trust  does  not 

appear:  if  that  appeared,  the  act  done  might  turn  out  to  be 

die  very  act  her  power  called  for.    The  principle  to  guide 

this  case  is,  that  it  was  their  own  fault,  that  the  annuities 

were  not  made  effectual.     Then  the  question  is,  did  she  enter 

into  any  contract,  that  had  the  least  reference  to  her  separate 

ettate?    It  b  a  contract  for  money  lent  and  advanced,  that 

die  law  raises  out  of  subsequent  transactions.     Have  they 

dien  any  lien  on  this  fund  ?    Suppose  she  had  another  an- 

mnty  from  the  Duke;   could  the  Court  lay  hold  of  that? 

Bat,  if  they  are  entitled  to  this  purchase-money  at  all,  they 

bave  a  remedy  at  law ;  as  upon  the  case  proved   she  is  a 

ftme  sole  with  separate  estate;  and  her  husband  is  proved 

to  have  been  abrcmd  for  fifteen  years.     In  Corbett  v.  PoelnitZf 

ITerm  Rep.  B.  R,  5,  Lord  Mansfield  gives  the  principle  this 

extension,  that    a  married  woman,  having    separate  estate, 

mi  dealing  with  that,  is  liable.    At  the  last  sittings  that  point 

WB8  doubted  by  Lord  Kenyon.    I  believe  it  has  not  yet  been 

argued:  but  the  last  authority  is,  as  I  have  stated;   and  I 

do  not  think,  that,  when  it  comes  to  be  argued,  it  will  be 

shaken  (97). 


1703. 
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Williams.' 
[  ♦l+S  ] 


Reply. 

The  poundage,  Sampson  was  to  have,  was  no  continuing 

jNtyment;  but  might  be  determined;  and,  if  his  annuity  was 

determined,  still  the  charge,  as  a  compensation  for  his  trouble 

in  receiving  and  paying  over  her  rent<;harge,  would  subsist, 

at  a  collatera]  and  distinct  matter.    In  5  Term  Rep.  B*  R.  9, 

there  is  another  case  to  the  same  effect  as  Ex  parte  Chester; 

Bi  which  upon  '  the  application  as  to  one  of  the  securities 

Lord  Kenyon   said,  the  parties  were  well  off;  as  they  had 

ie?eral  others.    The  rest  therefore  were  considered  good. 

As  to  CresweU^  the  objection,  that  the  money  was  paid  by 
Jenkins^  would  extend  to  the  case  of  a  mere  servant,  sent 

with 
(07)  See  tbe  note,  ante,  144. 
Vol.  n.  L 
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with  the  cash  from  the  banker^s ;  and  in  that  case  it  fiiight  m 
well  be  objected,  that  the  servants  name  was  not  mentioned 
Jenkins  was  only  agent;  and  there  is  no  doubt,  tfiat  Cretmel 
advanced  the  money.  The  meaning  of  the  act  is^  that  fbi 
real  party  should  appear,  not  that  the  name  of  a  Berratat,  whu 
took  the  cash  from  a  banker's,  must  be  inserted.  No  pertoi 
was  present  for  Creswellf  when  that  payment  was  made  li 
PoweH.  Balfour  was  concerned  for  Ardesoif;  who  ooa 
curred  with  him  in  that  demand;  and  would  not  execnti 
until  it  was  paid.  Pcdmer  was  the  attorney,  whom  ChsMsd 
chose  to  employ,  to  see,  that  *his  security  was  good.  Tb 
payment  to  him  comes  only  to  this,  that  ^one  of  the  tetai 
of  their  agreement  was,  that  the  expence  of  preparing  dii 
conveyance  of  the  annuity  should  come  out  of  the  purchase 
money.  That  is  not  retaining  part  of  the  purchaae-mone; 
within  the  act. 


Lord  Chancellor. 
There  is  no  evidence  of  that  bargain :  but  the  condilioi 
was  inasted  on  at  the  time  of  executiop. 

Reply.  • 

There  is  no  evidence  one  way  or  other.  The  payment  n 
bank-notes  is  no  where  disproved. 

-  Lord  Chancellor. 

It  does  not  apply  to  this  annuity  certainly ;  for  the  SfXfH 
might  have  been  paid  down  in  bank-notes,  and  the  partief 
might  have  broken  them  afterwards. 


Reply. 
K  there  is  no  objection  to  the  annuities  of  Ardesotf  an 
Dubourg,  what  is  to  become  of  them,  supposing  the  deai 
to  CresweU  void.    They  cannot  be  made  void  by  that  deed 
as  that  is  void.    This  decree  in  effect  says,  though  Ihat  dec 
shall  have  no  efiect  to  make  good  CreswelTs  annuity,  yet 
shall  to  destroy  the  others.    That  they  are  not  parties,  is  i 
objection;  the  cause  should  have  stood  over  for  tha^  if  n 
cessary.    That  cannot  give  the  right  to  Mrs.  JViUiams.     Tl 
only  legal  estate  is  in  Law,   the  trustee.      The    rights 
Mrs.  WilUams  and  all  the  other  i^artiies  are  equitable. 
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Then  the  question  is,  upon  what  terms  she  is  entitled  on 
the  grotind  of  the  assignment  being  void.      In  Stratton  v. 
Rasiall  all  the  Court  agreed,  that  the  action  might  be  main- 
tained against  the  principal ;  and  Mr.  Justice  Ashhurst  thought, 
it  might  also  against  the  security:  but  the  other  Judges  dif- 
fered from  him  as  to  that    If  Mrs.  Williams  was  not  married, 
flie  remedy  would  be  an  action  for  money  had  and  received. 
The  only  situation,  in  which  the  Court  can  view  her  here,  is 
as  a  married  woman,  *  having  property  to  her  separate  use, 
and  dierefore  as  liable  within  Peacock  v.  Monk,  and  Hulme  v. 
Ttmmi.     A  Court  of  Law  has  not  yet  determined,  whether  an 
ietion  win  lie  upon  a  bond  against  a  married  woman  as  to  her 
Kparate  property  (98 ).    The  only  way,  in  which  it  is  possible 
b  compel  a  woman  under  that  description  to  pay  her  debts, 
is  by  coming  to  equity,  insisting,  that  on  faith  of  her  separate 
estate  she  is  indebted  to  the  Plaintiff  either  by  simple  contract 
or  in  any  other  way ;  and  that  fund  ought  to  be  applied  to  that 
debt,  as  the  only  means  of  satisfaction.     Suppose,  she  had 
simply  borrowed  the  money  in  confidence  of  this  separate 
property  $  the  creditor  would  have  had  a  right  in  some  way 
to  have  re-payment :  and  the  only  means  would  have  been  by 
coming  into  equity.    The  case  of  a  wife  living  apart  from  her 
husband  is  different:  there  the  husband  has  made  her  a  fSnie 
tole.   Where  a  wife  filed  a  bill  with  her  husband,  stating  her 
desire,  that  her  separate  property  should  be  applied  to  his 
debts,  the  objection  was,  that  her  husband  was  a  party ;  if  not, 
there  could  have  been  no  doubt :  but  the  Court  held  her  bound 
tipoti  this  ground,  that  a  married  woman  is,  as  to  separate 
property,  to  all  purjposes  a  /Sine  sole :  but  that  property  is 
to  be  made  liable  in  a  Court  of  Equity  only. 
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Where  there 


•  • 

L&rd  CHANCfeLtOR. 

In  all  those  cases  the  married  woman  gave  security  jointly 
with  her  husband..    The  Court  considers  it  as  operating  as 

■  _ 

fli  appointment  of  her  separate  property.     Where  there  is 

ill  assignment  of  her  property  in  the  hands  of  trustees,  the  "  ^^  assign- 

«^.«r^»    mont  by  a  mar- 
person,  -^ 

(9B)  See  the  note,  ante,  144.  "ed  woman  of 

her  separate 
property  in  the  hands  of  trustees,  the  assignee  may  come  for  execution  of 
the  trost ;  ai  her  disposition  is  valid  to  the  extent  of  her  power :  hot  a 
general  creditor  cannot  come  into  equity  to  have  his  debt  satisfied  out  of 
that  property.  L  2 
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[  ♦151  ]      ♦ 


person,  having  the  right,  will  come  here  for  execution  o: 
the  trust :  but  can  a  general  creditor  of  a  married  womai 
come  here  to  have  his  debt  satisfied  out  of  that  property ' 
If  that  was  the  doctrine  of  the  Court,  it  would  have  occurrec 
many  times.  In  case  of  separation  the  creditor  would  oomi 
into  this  Court  directly  against  the  trustees  to  establish  tfai 
demand  in  a  Court  of  Equity  instead  of  going  to  law.  Upoi 
this  case  Mrs.  Williams  is  in  the  situation  of  a  fSme  sole:  Shu 
is  so  stated  upon  the  pleadings  and  the  deeds;  that  she  ii 
a  married  woman,  entitled  to  an  annuity,  and  her  husbaoc 
abroad.  Any  tradesman  might  bring  an  action  agahm 
her  (99).  Her  disposition  is  valid  to  the  extent  of  hei 
power:  but  does  that  make  her  general  deaUngs  the  subjec 
of  a  suit  in  equity,  where  the  law  does  not  entitle  theia  ti 
recover?  It  is  a  new  head  of  equity  to  say,  **  I  have  dealt 
^'  as  the  law  will  not  permit ;  therefore  reUeve  me ;  as  I  caii 
"  not  be  relieved  at  law.** 


Reply, 
It  has  not  long  been  held,  that  an  Assumpsit  will  lie  ii 
tiiese  cases  for  the  purchase-money  upon  the  annuity  beiii| 
defeated.  It  is  on  the  ground,  that,  the  consideration  failii^ 
an  equitable  right  immediately  arises.  Mrs.  WilUenns  insisting 
that  the  annuity  is  void,  gives  an  equitable  right  to  the  am 
sideration;  It  cannot  be  distinguished  from  the  cases  oi 
usurious  contracts.  The  instrument  is  void  in  law  in  thai 
case :  but  the  Court  will  not  even  give  a  discovery  unless  on 
terms  of  refunding  the  money  advanced:  So  in  the  case  of  a 
bargain  and  sale  void  for  want  of  enrolment. 

Lord  Chancellor. 
The  Court  in  that  case  would  decree  a  conveyance. 

Reply. 
Yes.  It  is  the  same,  whether  it  is  void  for  fraud  or  on 
any  other  ground.  Nothing  but  separate  maintenance  from 
the  husband  discharges  him,  and  makes  the  wife  Uable.  II 
separate  property  from  any  other  quarter  will  have  that  effect 
all  those  gifts  will  be  in  effect  gifts  to  the  husband. 


(99)  See  the  note,  ante,  144. 
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Zrorrf  Chancellor. 

Through  the  course  of  these  causes,  though  I  have  paid 

great  attention  to  the  arguments  from  the  respect  I  shall 

ahrays  pay  to  the  opmion  of  Counsel,  I  have  had  no  doubt 

in  my  own  muid,  that  the  decree  is  right.     These  bills  are 

Mis  of  interpleader,  brought  by  the  Duke  of  Bolton ;  whose 

^tate  is  charged  with  a  legal  rent-charge,  vested  in  LaWy  as 

trustee  for  Mrs.  Williams,  for  her  separate  use,  by  the  late 

Duke.     The  subject  therefore,  that  makes  it  necessary  for 

tiie  Plaintiff  to  come  here,  is  equitable  estate  certainly :  but 

^hen  that  proposition  is  stated,  all,  that  remains,  is  perfectly 

legal.    All  the  questions,  that  were  debated,  are  strictly  legal. 

The  subject-matter  of  the  suit  is  an  equitable  interest  in  the 

Dake  to   come  here,   as  being    liable    to  be  called  on  by 

Mrs.  Williams^  as  cestui/  que  trusty  *  and  also  by  the  persons, 

to  whom  she  has  made   assignments;   those  persons  setting 

up  claims  "against  her ;   and  each  party  calling  on  the  Duke 

not  to  pay  the  other  (100).     It  is  necessary  for  him  in  that 

situation  to  come  here,  to  determine,  whether  her  assignments 

are  such  as  ought  to  prevent  her  from  receiving  that,  to  which 

otherwise  she  is  clearly  entitled.     The  position,  in  which  his 

right  puts  the  parties,  is,  that,  as  Plaintiffs,  they  must  make 

out  their  case  to  entitle  themselves  to  receive  this  property. 

Mrs.  Williams's  case  is  soon  made  out ;   as  by  the  trusts  of 

the  deed,  if  no  other  person  is  entitled  to  the  growing  pay- 

loents,  she  is.     The  representatives  of  Creswell  claim  under 

a  supposed  purchase  of   250/.   a  year  in   1781 ;    to  which 

Mrs.  Williams  and  others  are  parties.     He  claims  upon  it  as 

a  fair  annuity ;  and  so  by  law  is  obliged  to  support  the  grant 

of  that  annuity  to  bring  it  into  action  either  in  equity  or  at 

law  by  having  complied  with  the  conditions,  which  the  law  has 

imposed  ;  and  must  therefore  shew  a  due  memorial  registered. 

The  memorial  states  the  transaction  very  shortly  and  concisely 

by  recital  of  the  indenture  of  1781,  and  of  the  parties,  by 

which   it  is  witnessed ;  that  Mrs.  Williams  in  consideration  of 

1126/.  7*.  paid  to  Ardesoif,  and  534/.  paid  to  Dubourg,  both 

which  sums  were  paid  by  the  order  of  Mrs.  Williams^  and  of 

S39L  ISs.  paid  to  her,  which  sums  make  the  sum  of  2000/. 

and  were  paid  by  Creswell  in  notes  of  the  Bank  oi  England^ 

did 
(l(K))  Ante,  107,  SCO  the  note. 
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did  grant  an  annuity  of  2501.  &c.  There  is  a  clear  objection 
on  the  statute^  which  requires  for  a  very  necessa^  purpose, 
that  the  memorial  shall  set  forth  the  consideration  fully  and 
truly,  and  by  whom,  and  on  whose  behalf,  that  consideratipi) 
was  paid.  I  do  not  agree  with  the  argument,  that  the  oioiasiov 
of  the  actual  mode,  in  which  the  payment  was  made,  is  men 
matter  of  circumstance.  Circumstances  of  as  Httle  mom^en^ 
as  the  names  of  the  witnesses,  &c.  are  required  in  other  parti 
of  the  act.  The  object  of  the  legislature  was,  that  the  whole 
transaction,  the  names  of  all  the  parties  concerned,  of  whoB] 
inquiry  might  be  made,  or  who  might  be  called  on  as  witnesae*, 
should  be  inserted.  The  real  transaction  seems  to  have  beei 
this.  There  were  three  prior  annuities  granted,  less  advan* 
tageous  than  this  to  Crestcett.  Those  annuities  were  to  be  ii 
truth  purchased  by  Creswell,  and  confirmed  by  Mrs.  WiOUum 
in  consideration  of  his  advancing  a  farther  sum  to  her  thai 
had  formed  the  consideration  of  them.  Therefore  the  deec 
contains  assignments  by  Ardesaif  of  his  interest,  and  by  Dm 
bourg  of  his,  and  a  farther  assignment  by  her  *  of  the  rent 
charge  of  3002.  to  produce  one  consolidated  annuity  of  SdO^ 
The  manner,  in  which  the  consideration  appears  to  have  bei& 
paid,  in  fact  was,  that  Ardesoif  was  paid  all,  that  he  claimed 
so  was  Dubourg ;  but  Mrs.  WUUamSj  instead  of  being  pa5 
the  sum  of  339/.  \Ss.  stated  to  have  been  paid  to  her,  receive 
beneficially  a  much  less  sum;  80/.  having  been  at  the.  tim 
dissipated  in  the  expences  by  the  payment  to  Powell,  \Si 
being  paid  to  Bcdfoury  and  31/.  10«.  to  Palmer  upon  a  bUi 
then  produced.  There  is  no  evidence  of  any  terms  of  the 
agreement  with  Creswett  except  what  the  deed  indicates* 
That  indicates,  that  the  SOOO/.  was  to  be  paid  for  the  benefit 
of  Mrs.  Williams,  as  I  have  stated.  The  memorial  says,  it 
was  so  paid.  Is  it  possible  upon  inspection  of  the  memorial 
to  conceive,  that  there  existed  three  prior  annuities,  the  pom 
chase  of  which  was  the  consideration  of  the  deed;  or  to 
conceive,  upon  what  ground  those  payments  were  made  ?  Ia> 
stead  of  being  truly,  it  is  falsely,  set  forth.  The  money  was 
not  in  truth  paid  by  CresweU,  but  by  an  agent;  whose  name 
ought  to  have  been  set  forth  ( }  )•  It  should  have  stated, 
that  it  was  paid  by  Jenkins,  and  on  behalf  of  Creswett*    U 

this 
(1)  Sec  post,  VoL  XVIII,  364,  DupuU  v.  Edwards. 
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this  can  standi  it  would  be  necessary  immediately  to  repeal  the         1793, 

act;  as  the  consequence  will  be,  that  the  memorial,  which| 

it  is  obTious,  should  serve  as  a  check  on  these  transactions, 

would  be  a  coyer  to  them,  and  would  be  deemed  to  give 

additiond  validity,  instead  of  checking  them  and  bringing  all 

the  circumstances  to  light     Besides  this  another  clause  in 

the  statute  is  directly  applicable.    The  original  agreement 

we  know  nothing  of  but  from  the  deed  itself.     How  has  that 

sum  of  20001*  been  paid  to  her  use  ?    Just  at  the  time,  at 

the  moment,  the  money  was  to  be  paid,  Palmer  brings  his 

bilL    There  is  no  evidence  at  all,  that  it  was  part  of  the 

j^preement,  that  Creswett'a  attorney  should  be  paid  by  her* 

On  inspecting  the  bill  the  charges  seem  proper:  but  they  are 

digainst  CreswelL     In  the  course  of  this  business  the  money, 

lie  has  received,  is  to  the  use  of  CreswelL    Though  that  sum 

cannot  be  said  to  be  literally  retained  by  CresweU^  yet  it  was 

deducted  out  of  the  sum,  which  upon  the  isjce  of  the  trans* 

acdon  was  all  to  be  applied  to  her  use.     Suppose  it  fair, 

and  that  there  was  no  sudden  imposition,  but  that  it  was 

part  of  the  agreement,  it  ought  to  be  stated ;  as,  instead  of 

receiving  2000/.  there  is  a  deduction  of  what  in  the  ordinary 

course  of  the  transaction  would  fall  on  Creswell.    Therefore 

tbe  proposition  in  the  decree  is  true,  that  the  deed  is  void 

for  want  of  enrolment  of  a  proper  memorial. 

As  to  Sampson's  annuity,  the  memorial  describes  it  as 
iBL  lOsm  There  was  a  collateral  security  by  bond  and  war- 
Tint  of  attorney  of  Bindly,  They  are  mentioned  in  the  me- 
iDorial;  but  so  defectively,  that  it  is  no  memorial  at  all.  It 
bai  been  said,  that  the  Court  of  King's  Bench  had  supposed, 
tbat,  if  there  is  a  defect  in  one  instrument,  that  will  make 
only  that  particular,  defective,  instrument  void,  but  that  all 
tbe  others  might  be  used.  The  quotations  from  the  Court  of 
KiDg's  Bench  turn  out  here  just  as  they  used  in  the  Court 
of  Common  Pleas.  They  never  stand  an  inquiry  from  the 
Court  itself.  I  am  now  informed,  that  no  such,  idea  was  en- 
tertained by  that  Court.  The  Courts  of  common  law,  which  Courts  of 
wiD  upon  their  general  jurisdiction  enter  into  the  validity  of  common  law, 

the  ^^'^'^  ^^^^  ^^ 
tbeir  geA^ral 

jurisdiction  enter  into  the  validity  of  the  warrant  of  attorney  or  judgment 

oo  notion,  in  the  particular  application  under  the  annuity  Act  will  only  set 

aside  the  judgment  or  execution  or  warrant;  but  cannot  order  the  bond  to 

be  delivcro'd  up. 


[  154f  ] 
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1793,  the  warrant  of   attorney  or  judgment  upon  motion  (S),  in 

j^V^  -       the  particular  application  under  the  act  will  only  set  aside 

Bolton       *^®  judgment,   or  execution,    or  vacate  the  warrant   of  at^ 

V.  tomey :  but  the  jurisdiction  does  not  extend  to  ordering  the 

^n^  t'^^'r'     ^"^  ^  ^  delivered  up ;   and,  if  ever  done,  it   has  been 

Bolton       ^one  inadvertently  ( 3 ).     The  first  clause  of  the  statute  is 

v«  that,  which  directs,  that  a  memorial  shall  be  enrolled  of  every 

Williams.     Jeed,  bond,  instrument,   or  other  assurance,  by  which  any 

annuity  shall  be  granted.      It  is  difficult  to  put  it  in  more 
express    terms,   than  that  it  shall  contain   them.      All  the 
different  parts,  the  bond,  warrant  of  attorney,  the  bond  from 
the  surety,  all  make  but  one  assurance.     The  object  is,  that 
the  assurance  and  all  the  component  parts  shall  be  set  forth ; 
therefore  the  expression  is  used  clearly  enough ;  and  a  me- 
morial, that  does  not  contain  every  deed,  bond,  instrument. 
The  word         qj.  other  assurance,  is  not  valid  within  the  act.     It  proceeds 
sucn    in  tne  ^^  g^y^  ^j^^^  otherwise  every  such  deed,  bond,  instrument,  or 
,  .  other  assurance,  by  which  an  annuity  is  granted,  shall  be  null 

w.^..,.  ^„^,„  and  void  to  all  intents  and  purposes.  The  word  "  such^ 
means  every  ^    ^ 

deed,  &c,  by  i^^^^^s  every  one  by  which  an  annuity  is  granted ;  and  can 
wliich  an  an-  refer  to  nothing  else.  The  other  construction  will  not  agree 
nuity  is  grant-  with  either  the  common,  legal,  or  strict  grammatical,  sense  of 
ed ;  and  does  the  words.  Upon  that  construction  for  "  every"  you  must 
not  refer  substitute   "  each.*'      They  are  not  to  be  taken  stngulatim^ 

.  ,  ^  ^  .  but  collectively;  and  otherwise  the  act  would  be  defeated* 
IDstFamentyde- 

fectivelv  stated  "^"PP^^®  ^^  assurance  was  bond,  warrant,  and  judgment, 
in  the  memo-  ^^^  ^^^  ^^  bond  was  defectively  set  forth;  shall  you  say, 
rial.  the  bond  is  bad,  but  the  judgment  good,  and  ought  to  be 

executed  without  the  bond  to  support  it?     Suppose,  it  had 

been  money  in  the  f\inds,  and  that  the  bond  was  defective ; 

[  ♦  155  ]       would  *  you  say,  that  was  void,  but  the  demise  was  to  stand? 

The  plea  to  any  of  these  instruments  would  be,  that  the 
memorial  was  not  good  of  the  whole;  and,  though  the  Court 
will  not  proceed  fkrther  than  the  appUcation  requires,  yet 
there  is  no  doubt  in  that  Court,  or  any  other,  that  the  con- 
sequence of  the  defect  affects  all  the  parts  of  the  transac- 
tion ;  as  all  are  to  be  taken  together ;  and  cannot  be  severed, 
so  as  to  give  effect  to  one.     But  it  is  unnecessary  as  to  this 

annuity 
(2)  Sec  4  Term  Rep.  D.  R.  69o,  and  the  cases  oiled  in  q.  (e). 
(a)  Appleby  v.  StHith,  3  4nut.  665. 
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annuity  to  go  so  far ;  his  real  annuity  being  50/.  a  year,  not 
48/.  10*.;  as,  having  acquired  the  whole  interest  in  the  rent- 
charge  of  300/.  a  year,  which  he  must  hold  as  long  as  his 
annuity,  he  will  receive  7/.  lOs.  as  an  allowance  of  6c/.  in  the 
pound  for  trouble.  It  is  ridiculous  to  suppose,  he  was  to 
receive  the  250/.  a  year,  payable  to  other  parties,  and  that 
she  was  to  pay  him  for  that.     It  is  a  mere  shift  clearly. 

In  consequence  of  both  annuities  being  void  it  is  contended, 
that  this  Court,  having  possession  of  a  fund  arising  out  of 
the  estate  in  equity  belonging  to  Mrs.  Williams^   ought  to 
provide  for  satisfaction  of  the  debt,  she  will  owe  to  these 
persons  in  respect  of  the  money  advanced  to  her.     The  an- 
nuities being  void,  the  annuitants  cannot  recover.     All  the 
instruments  are  void.      But   they  have  paid  her  a  sum  of 
money;  and  it  is  sud,  actions  have  been  brought,  where  an- 
nuities were  set  aside,  for  the  money  really  advanced ;    and 
upon  that  supposition  these  parties  will  have  a  right  to  re- 
coyer  :  but  what  they  are  to  recover  will  be  matter  of  inquiry 
m  that  action.    They  will  be  able  to  effect  it  at  law,  or  not. 
tf  they  can,  I  have  no  right  to  make  her,   as  the  Duke  of 
Bi^an  is  anxious  to  know,  to  whom  he  shall  pay  this  annuity, 
and  it  turns  out  to  be  her's,  pay  a  general  creditor,  because 
I  find  a  sum  here,  that  is  her  property.     She  does  not  come 
for  relief  as  a  Plaintiff*.     She  is  necessarily  brought  here  to 
abide  the  event  of  the  inquiry  into  the  legal  objections  to  the 
annuities  of  the  other  parties.     If  they  are  liable   to  legal 
objections,  I  can  make  no  decree  against  her.     I  might  as 
well  make  her  pay  a  sum  of  money  for  goods  sold  and  de- 
livered upon  the  supposition,  that  they  might  recover.     I  am 
not  sure  what  they  will  recover.    I  am  clear,  the  whole,  set 
up  a£  a  demand  by  CresweU,  will  not  be  recovered.     Palmer's 
bill  must  undoubtedly  be  deducted  ( 4).    Perhaps  in  some  other 
respects  she  would  not  be  chargeable  for  more  than  the  real 
amount  o(  the  money  received.     But  upon   the  suppositicm, 
that  they  are  not  able  to   make  *good  at  law  their  demands 
against  her,  what  equity  arises  ?     If  they  fail  at  law,  it  must 
be  on  the  ground,   that  the  contracts  are  void  at  law,    that 
the  advancement  of  this  money  to  a  married  woman  cannot  be 

the 
(4)  Siratford  v.  Bo9woith,  2  Ves.  ^Bca.  Hi.    Sec  310* 
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.  V  n-*:-»  ^^*^  ^^^  ^  right  to  stand  in  their  pi 

' '  .  .-   •/  .uiv,  is  available  to  him.     Whatever 

>>  "^%i  ::.•::  of  those  annuities,  as  to  which  no  inq 

y^  "*  '  ^:xv:i\l.  it  is  clear,  no  person  can  claim  in  rigl 

^'^  ^  .  -r*:*^^*  ^^f  **"  annuity  without  having  that  derives 

^^.rS:^  4  proper  memorial  registered  of  tliat  assigm 

'^'.     vii^:-* :  a*  it  must  appear  by  the  registry,  who  is 

%:vr,  :uid   beneficially  entitled   to  the  annuity. 

.Itv.  :hor\*fore  of  the  memorial  destroys  his  claun  in  i 

1  >.  •  sj'  h^*  ^^^^  "o*  shewn  it  transmitted  to  him  by  anj 

•.:*..*.  the  law  allows.     I  cannot  make  a  decree,  that  tl 

v.o'Ti^  nvoivoil  the  money,  should  make  good  conveyai 

;.,.  hsin;   iTrtiiinly  not  upon  this  bill.      If  it  stood  ove 

^v5iUl  uot ;  for  I  should  direct  assignments,  which  the  mon 

ih%\\  w**ro  made  would  be  void  at  law,  and  might  be  plea 

4^»;    as  tho  law  directs  the  memorial  to  be  enrolled  wi 

c\uMi(Ydays  after  tlie  real  transaction;   and  tliis  would   I 

Kmv;  ti»H*  ixdvr  it.     Upon  the  whole  the  decree  ought  to 

.illiruu  d  ( (> ). 


^.0  IN»*t,  Jouci  V,  Harris,  Vol. 
|\,  ItUl.  i'le  parte  Wright, 
\  I  \ ,  'ii'*«'*.  FrnnciH  v.  Wigzeli, 
I  .9/<ii/i/.  25H.  A(/nilary,Aguilar, 


6  itfac/d.  414.  2M[cr.lG9,A} 
V.  Hadden, 

(0)  Hood  V.  Burlton,  ante, 
and  the  note  to  p.  36. 


156  CASES  IN  CHANCERY. 

1793.         the  subject  of  a  suit  at  law.    I  do  not  say,  it  will  be  bo  ;  but, 

.^yy^  ^       if  they  &il.  that  must  be  the  ccroimd.      Would  a  Court  of 
Duke  of„.^'  ,         .    ^         ^    .   .  ..^.vj 

Bolton       Equity  make  good  agamst  a  mamed  woman  a  contract,  bad 

o.  at  law,  as  being  incapable  of  producing  an  action  against  her! 

WiixiAMa.    J  jjioijd  consider  much,  before  I  would  advance  the  remedy 

Bm^TON       f^^^f  than  the  law  gives  it,  against  a  married  woman.    But 

««  have  I  a  right  at  all  to  enter  into  the  consideration  of  that 

WiLU  AM8.     question  ?    Unless  the  parties  here  can  make  out  a  lien,  I  have 

^T  ^^^  A       ^^^  ^  make  the  Plaintiff  safe  by  teUing  him,  he  cannot  pa; 

airaiiist  a  mar-  *^  *^®  annuitants.    The  necessary  consequence  is,  the  pay- 

ried  woman  a  nient  must  be  made  to  Mrs.  Williams.    I  have  no  right  to 

contract,  on      stop  her  firom  receiving  it,  leaving  it  open  to  what  they  can 

which  she  can-  do  against  her.    I  finish  this  cause  by  saying,  they  have  no 

not  be  sued     right,  nor  any  lien  upon  it,  but  are  only  general  creditors  of 

at  law.  her  (5).     But  it  was  pressed  for  Crevice//,  that,  having  taken 

those  annuities  from  Ardesoif  and  Dubourg,  and  there  bdng 
no  objection  to  diem,  he  has  a  right  to  stand  in  their  place, 
and  their  lien,  if  any,  is  available  to  him.     Whatever  may 
be  the  condition  of  those  annuities,  as  to  which  no  inquiry 
has  been  directed,  it  is  clear,  no  person  can  claim  in  right  of 
another  grantee  of  an  annuity  without  having  that  derived  to 
him  under  a  proper  memorial  registered  of  that  assignment 
being  made ;  as  it  must  appear  by  the  registry,  who  is  the 
real  owner,  and   beneficially  entitled  to  the  annuity.  •  The 
defect  therefore  of  the  memorial  destroys  his  claim  in  thdr 
right ;.  as  he  has  not  shewn  it  transmitted  to  him  by  any  se- 
curity, the  law  allows.    I  cannot  make  a  decree,  that  theyi 
having  received  the  money,  should  make  good  conveyances 
to  him ;   certainly  not  upon  this  bill.      If  it  stood  over,  I 
could  not ;  for  I  should  direct  assignments,  which  the  moment 
'  they  were  made  would  be  void  at  law,  and  might  be  pleaded 
to ;    as  the  law  directs  the  memorial  to  be  enrolled  within 
twenty  days  after  the  real  transaction ;   and  this  would  be  a 
long  time  after  it.    Upon  the  whole  the  decree  ought  to  be 
affirmed  (6). 

(5)  Post,  JTonef  V.  ITarrtf,  Vol.  5Madd.Al4.  2Mer.lG9,  An^M 

IX,  486.      E»    parte    Wright,  y.  Baddem. 
XIX,  256.      FrancU  v.Wigzeli,        (6)  Hood  v.  Burltan,  ante,  29, 

1  Jlfadd*  258.  Aguihr  v.  Aguilar,  and  the  note  to  p.  36. 
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he  Attorney  GtnercU  then  mentioned  Hibbert  v.  RoUestouy  19991 

o.  C  C.  upon  Lord  Hawketbury^  Aegbtry  Act,  36  G^o.  III. 


0 ;   in  which  Lord  TAur}ou>  w^  of  opinion,  that  equity  Bolton 

Id  not  relieyej  where  the  bill  of  b^Iq  of  a  ship  was  void  by  «• 

act  for  want  of  a  recital  of  the  certificate  of  the  registry,  Williams. 

Attorney  General  said,  that  was  c^»npared  tp  the  annuity  Bolton 

mid  the  argument  wasj  that  the  policy  of  the  act  pre*  v. 

ed  relief  in  equity  as  well  as  at  law;  and  the  medium  of  WiiJ'iA**^. 
if  was,  that  upon  the  annuity  ac.t  th^  act  puts  m  end  to  it 
dl  in  equity  as  at  law. 


179a. 
JuneQthm 

CREUZE  V.  HUNTER.  ABro.C.C.lbl, 

31a 
HARLES  ORBY  HUNTER  was  tenant  for  life  with    Where  the 
remainder  to  his  son  in  taSL  subject  to  debts  by  mortgage,  ^^®*^on  of  m- 
umuity  to  a  widow,  and  other  annuities  and  legacies.     The    ®'^*    "  ^^ 
tgagees  took  possession ;  and  were  satisfied  by  receipt  of   .      , 
rents  and  profits ;  in  consequence  of  which  a  receiver  was  cannot  be 
ointed  pending  the  proceedings  in  this  cause.    In  1786  a  giren  on  peti- 
ree  was  made  directing  the  Master  to  state  the  priority  of  tion ;  the  ob- 
mcumbrances^  and  to  tak.^  an  account  of  what  was  due  j^ct  of  a  pe- 
nthem.    There  was  no  reservation  of  the  question  of  in-  ^*^*o°   being 

!8t.     The  Master  stated  the  priority  of  the  incumbrances^  °°  ^ ,       carry 

•  ,  1.1  ii*.iO'i  what  IS  clir 

what  was  due  upon  each  respectively  at  the  date  of  the  -gg4gj[  u     |K^ 

irt;  and  upon  farther  directions  in  1789  the  Master  was  decree. 

ered  to  ruse  what  was  due  to  those  incumbrancers  by  sale     Interest  not 

mortgage,  as  should  be  most  for  the  benefit  of  the  infiuit  given  from  the 

int  m  tail     In  1791  diaries  Orby  Hunter  died ;  and 'the  confirmaUon 

«y  not  being  immediately  raised  under  the  order  made  pn  report 

her  directions,  the  late  Lords  Commissioners  upon  petition  y    . ,      ,  . 

cted    the  Master    to    compute    interest    at    the  rate  of  ^^    y^^^  ^^^ 

T  ceni.  from  the  confirmation  of  the  report  upon  what  was  bearing  inte- 

in  respect  of  the  annuities  and  legacies  (7).    The  object  rest  in  their 

this  petition  was  to  reverse  that  order.  natore,  as  le- 

gacies and  ar- 
(7)  4  Bro.  C.  C.  157.  rears  of  annui- 

ties; thoagh 
both  legacies  and  annuities  were  charged  upon  land,  and  the  annuities 
were  not  paid  out  of  the  rents  aud  prufits,  as  possession  was  taken  by  mort« 
gagees,  and  though  one  of  the  annuities  \iras  the  provision  of  a  widow. 
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V, 

Hunter. 


Attorney  General^  Solicitor  General,  Mr.  Selwyny  and 
Mr.  Adam,  in  support  of  the  Order. 
If  inunediate  obedience  had  been  paid  to  the  order  made  on 
farther  directions,  the  money  would  have  been  in  the  pockets 
of  these  parties,  and  they  might  have  made  interest  of  it* 
What  can  be  more  imjust  than,  where  an  estate  ought  to  have 
been  charged  by  way  of  mortgage  in  1789,  to  refuse  to  con- 
sider it,  as  if  it  had  been  charged  in  pursuance  of  the  order 
then  made  on  farther  directions.  Before  the  Lords  Conunis- 
sioners  it  was  objected,  that  it  was  not  upon  farther  directions  : 
but  the  first  Lord  Commissioner  answered,  that  the  whole 
question  arose  on  the  order  upon  farther  directions. 


Lord  Chancellor. 
Then  the  cause  ought  to  be  set  down  for  farther  directions. 
The  farther  directions  are  not  complete,  if  there  ought  to 
have  been  a  direction  as  to  interest. 


For  the  Order. 
Computation  of  interest  to  mortgagees  is  always  upon  peti- 
tion or  motion,  not  upon  farther  directions.  The  ground  is, 
that,  the  Court  having  directed  a  liquidated  sum  to  be  paid, 
the  party  not  paying  it  is  in  a  species  of  default :  upon  which 
the  Court  may  by  a  summary  appUcation  under  the  general 
liberty  to  apply  make  an  order  to  effectuate  its  former  order. 
Whether  interest  can  be  given  upon  farther  directions  without 
a  reservation  of  interest  was  agitated  in  Margerum  v.  Sandi^ 
ford,  before  Lord  Thurlow ;  who  thought,  it  was  to  be  on 
farther  directions,  and  was  improper  for  a  re-hearing ;  as  all 
the  case  was  subsequent,  not  prior,  to  the  decree.  There  are 
many  cases,  in  which  it  has  been  considered  as  the  common 
and  ordinary  proceeding  of  the  Court  to  compute  interest, 
where  money  has  been  reported  due,  and  ordered  to  be  paid. 
That  last  circumstance  is  necessary ;  as  without  that  it  is  not 
a  complete  judgment.  In  Brown  v.  Barkham,  1  P.  Will.  65^ 
the  order  of  payment  was  considered  as  the  principle,  on  which 
the  idea,  that  the  money  reported  due  ought  to  carry  interest 
from  the  report,  was  founded.  I  cite  that  case  only  for  what 
the  C/tanceUor  said  on  this  subject 
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Lord  Chancelloiu  1793. 

He  was  speaking  with  regard  to  a  mortgage.     You  do  not  Crruzr 

mean  generally,  that,  wherever  a  sum  of  money  is  decreed^  o. 

and  that  is  ascertained  by  the  report,  it  will  carry  interest.  Hunter. 

For  the  Order. 
If  there  has  been  any  delay  in  raising  the  money.  The 
Court  would  direct,  if  payment  was  not  made  in  pursuance  of 
the  order  the  Court  had  pronounced,  with  regard  to  the  sum 
liquidated  by  the  report,  that  interest  should  be  computed 
from  the  confirmation  of  the  report. 

Lord  Chancellor. 

No  doubt,  in  the  case  of  a  mortgage :  but  I  am  unable  to    In  the  case 

apply  that  case  to  that  of  a  simple-contract  debt,  which  does  of  a  mortgage 

W  carry  interest  ( 8),    In  the  case  of  a  mortgage  the  ground  *|*«^^ol«  *«""» 

is  plain.    The  estate  belomrs  to  the  mort^asee :  it  is  forfeited  i    ^^  ,   ^ 

.L  1  ,  ,     >.  ,  **»«  report, 

the  owner  comes  here  to  redeem :  the  Court  orders  payment  ^„«..  „  -4^ 

*  •'  carries  mie- 

OQ  such  a  day,  and  that  then  he  shall  redeem :  he  lets  that  ^^^^^ 
time  elapse :  of  course  he  must  pay  interest.    It  is  from  the 
nature  of  the  right  of  the  Defendant;  who  is  not  to  part  with 
the  estate  but  upon  being  paid  every  thing  due. 

For  the  Order. 
In  the  marginal  table  of  cases  in  the  House  of  Lords  made 
by  Lord  Harcourt  he  lays  it  down  upon  the  case  of  Kelly  v. 
I/ird  BeUew,  generally,  that  a  debt  shall  carry  interest  from 
the  time  it  is  reported  due,  without  reference  to  the  case  of 
a  mortgage.  That  index  is  quoted  frequently  by  Viner  b» 
authority. 

Lord  Chancellor. 
The  index  to  the  cases  in  the  House  of  Lords  only  refers 
to  the  cases.  One  decree  by  Lord  Harcourt  will  be  much 
better  authority.  There  is  no  doubt,  that  it  is  the  work  of 
Lord  Harcour{^  secretary,  whom  he  employed  to  make  that 
index  (9). 

(8)  Twner  v.  Turner,  1  Jac.  ^  Walk.  39.     Tht  King  v.  Main- 
waring,  2  Price,  67. 

(9)  Post,  Vol.  Ill,  027. 


ifi^a 
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Crbvzb 

V. 
fItJNTBR. 

[  •160] 


For  the  Order. 
The  case  is  m  1  Bro.  P.  C.  202.  The  oidy  difference  in  that 
ease^  is,  that  the  order  was  made  on  appeal  from  the  ord^ 
upon  *  farther  directions,  that  interest  at  5  per  cent,  should -be 
computed  upon  the  whole  sum  reported  due ;  though  they 
desired  10  per  eetit.  according  to  the  usage  of  Ireland.  In 
Biekham  v.  Cross  ^  2  Fes  All  the  ground  taken  was  the  deky  hi 
raising  the  money  by  sale  of  the  estate  according  to  the  order 
made  on  farther  directions.  The  Court  there  ordered  interest 
to  be  computed  upon  the  arrears  of  interest  liquidated  by  the 
report,  not  upon  what  was  not  liquidated ;  as  it  would  ha^e 
done,  if  it  had  been  a  debt  in  its  nature  carrying  interest :  but 
the  delay  was  the  ground. 


Lord  Chancellor. 
The  ground  in  tiiat  case  was,  that  the  interest  upon  t&e 
900/.  reported  due  against  the  estate  of  Hugh  Bick/iom,  the 
father,  was  constituted  a  substantial  debt  upon  the  estate  ol 
Ht^h  Biekham^  the  son.  Therefore,  if  there  had  beeii  ne 
delay,  jmd  if  interest  had  accrued  but  for  three  days,  it  wouU 
hare  been  die  same.  All  the  interest  reported  due  accrued  ir 
the  Ufe  of  the  son.  The  900/.  was  the  debt  of  the  iktber 
His  widow,  the  devisee  for  Ufe,  paid  interest  during  her  life. 
By  her  will  she  made  the  obligee  in  the  bond  her  representap 
tire ;  who  brought  an  action  upon  the  bond  against  the  son,  as 
heir.  The  son  filed  a  bill  for  an  injunction ;  and  an  injunctioii 
was  granted  on  his  allegafaon,  that  the  representative  of  At 
mother  had  possessed  personal  assets,  which  ought  to  have 
been  applied.  A  decree  was  made.  The  son  after  that  de* 
cree  died.  The  representative  filed  a  bill  for  an  account  of 
the  son's  debts  and  for  administration  of  his  estate.  When  the 
petition  came  on ;  the  petitioner  had  a  right  to  insist  on  the 
interest  in  arrear ;  as  the  ii^unction  stopped  her  action.  The 
direction  was,  that  interest  should  be  computed  at  5  per  ceHL 
as  to  the  principal  sum  ci  900/.,  which  carried  inteiaest  at 
6  per  eeni.,  and^  as  to  all  the  other  sums  reported  due,  it 
4  per  cent.  (10).     The  son  by  possessing  and  wasting  the 

fisither*! 

(10)  The  principal  turns,  re-    with  a  large  arrear  of  interest, 
ported  dae,  were  chiefly  900/.    upon    the   bond  of  Bmgk  JBtdk- 

ham. 
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fiither*s  assets  made  his  estate  liable  to  pay  all,  ihat  was  a  debt 
of  the  Cither.  The  debt  of  the  father  was  the  principal  sum 
in  the  bond  and  the  arrear  of  interest.  That  became  a  sub- 
debt  upon  the  estate  of  the  son,  as  a  gross  sum,  upon 
interest  became  due  in  delay,  of  payment.  The  interest 
due  finom  the  .estate  of  the  father  would  have  been  recovered 
against  the  estate  of  the  son  with  interest. 


1793. 


Crbuzb 

V. 

Hunter. 


For  the  Order. 
A  strong  circumstance  in  support  of  the  order  in  this  case  is, 
Alt  the  mortgagees  by  taking  possession  of  the  estate  and  re- 
edving  the  rents  and  profits  deprived  the  annuitants  of  those 
lums,  which,  if  applied  in  payment  of  the  annuities,  would 
have  prevented  this  arrear.  Those  rents  and  profits,  by  which 
fliey  were  satisfied,  were  the  rents  and  profits  of  the  an- 
naitantB  ;  who  therefore  at  all  events  have  a  right  to  stand  in 
die  place  of  those  mortgagees ;  and  areentitled  to  that  interest 
agunst  the  tenant  in  tail ;  as,  if  the  proceeding  had  been,  as 
it  ought,  that  the  interest  only  of  th^  mortgagees  should  be 
kept  down  during  the  Ufe  of  the  tenant  for  life,  the  siu7>lus 
would  have  been  appUed  in  paying  the  annuities.  The  appli- 
cation of  it  to  the  mortgagees  has  made  it  necessary  for  the 
annuitants  to '  come  here.  In  equity  they  are  become  mort- 
gagees of  the  estate.    The  liquidated  sum  is  a  debt  constituted 

by 


[161] 


htm,  the  father,  given  upon  the 
firat  marriage  of  his  daughter, 
the  petitioner  Mrs.  CVom,  and  by 
the  decree  in  1743  declared  to 


ther,  was  entitled  to  that  sum  of 
194/.  as  part  of  her  assets.  After 
a  decree  in  1747,  for  a  sale  of 
the  estate  of  H.  Bickham,  the 


be  a  debt  upon  his  estate,  the  sou,  who,  being  tenant  in  tail  by 

iaierest  to  be  paid  to  the  pe-  his  father's  will,  had  saflfered  a 

titioner  for  her   separate  use :  recovery,  and  devised,  subject  to 

]94L  paid  by  Rachaei^  widow  of  hb  debts,  the  order  on  A*-  pe- 

Baght  the  father,  for  interest  Ution  directed    subsequent   in- 

of  50021  remaining  due  of  a  le-  terest  to  be  computed  on  the 


gacy  of  800/.  to  John,  the  younger 
aon  o(  H.Bickkam^  secured  by 
bond  and  mortgage ;  the  interest 
by  llie  decree  to  be  paid  by 
B.  Biekkam,  the  son,  to  the  pe- 
titfooer;  who,  as  the  general 
legatee  and  executrix  of  her  mo- 


principal  sum,  carrying  interest 
at  5  per  cent*  at  the  rate  of  6  per 
cent,  and  on  the  other  sums,  and 
the  interest  and  costs  at  4  per 
cent. ;  and  the  snbseqdeikt  costs 
to  be  taxed. 


.  i 
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Creuzb 

V. 
HUNTBR. 


by  the  judgment  of  the  Court  against  the  real  estate.  As  ia 
the  legatees,  their  legacies  were  charged  on  the  real  estate  in 
1734.  In  Astley  v.  Powui,  1  Ves.  4*95,  Lord  Hardwicke  says, 
the  report  being  confirmed,  the  whole  sum  ought  to  carry 
interest,  and  it  must  be  considered  as  a  debt  by  force  of  the- 
will.  In  1  P.  WiU.  480,  it  is  said,  that  interest  of  a  legacy, 
when  computed  by  the  Master,  shall  carry  interest.  The 
right  of  a  mortgagee,  which  is  admitted,  does  not  depend 
upon  his  having  the  legal  estate,  or  upon  the  principle  of 
his  right  of  foreclosure ;  as  it  is  the  same  with  persons,  who 
have  no  legal  remedy  or  interest  in  the  estate,  but  can  only 
apply  to  this  Court.  Where  there  is  an  account  under  a 
decree  for  administration  of  assets,  which  includes  mortgage 
debts  and  others,  however  considerable  the  arrears,  upon  the 
accumulation  prior  to  the  report  no  interest  is  computed :  but 
it  is  computed  on  the  sum  liquidated  by  the  report.  That  is 
founded  on  there  being  a  charge  upon  real  estate,  ripened 
into  a  judgment  in  a  Court  of  Equity.  .  It  has  been  deter- 
mined, that  a  charge  of  simple  contract  debts  upon  real 
estate  will  make  them  carry  interest ;  Car  v.  Countess  ofBwr^ 
Ungton,  1  P.  Will.  228.   Maxwell  v.  WettenhaU,  2  P.  WiU.  26. 


L6rd  Chancellor. 
Surely  it  is  not  the  rule  to  compute  interest  upon  simple- 
contract  debts. 


[  162] 


For  the  Order. 
If  it  is  directed  by  the  party  himself,  it  cannot  be  strcmgtf 
than  the  judgment  of  a  Court   to  raise  out  of   land.    A 
mortgage  being  already  a  charge  on  the  land,  the  authority 
of  the  Court  is  not  wanted  to  charge  the  land  as  to  that :  but 
as  to  legacies  and  debts,  which  do  not  specifically  charge  die 
land,  until  ordered,  such  creditors  have  not  the  same  right 
as  those,  who  have  a  charge  by  their  original  contract :  the 
former  have  none  until  the  judgment  of  the  Court.    Upon  that 
Perkyns  v.  Bayntun  ( 1 1 )  is  distinguished :  the  mortgage  ere* 
ditors  had  a  specific  interest  in  the  land ;  the  others  acquired 
none  until  judgment.    A  bond  creditor,  who  has  got  judgment 
at  law,  might  recover  interest  upon  principal  and  interest  re- 
covered 
(11)  \Bro.  C.C.614. 
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€0?aped  by  tkat  jticlgiiieni :  but  this  Court,  taking  upon  itself         1798« 
Ifae  administration  of  assets,  will  not  permit  the  creditor  to       c&euzb 
go  on  at  law  to  get  interest  upon  his  judgment.    Though  all  v« 

site  actors  in  an  account,  and  may  complain  of  delay,  yet      Huntbr. 
Aere  is  a  great  deal  of  unavoidable  delay  in  taking  the 
account.     Though  interest  is   not  reserved  by  the  decree, 
the  liordb  Commissioners  were  satisfied,  that  it  may  be  ^ven 
apm  fiurther  directions. 

Ijotrd  Chamcellor. 

You  argue  upon  the  effect  of  a  judgment  at  law;  but  would    Undera  jadg- 

carry  a  Master's  report  farther ;  as  upon  a  judgment  at  law  ment  at  law  no 

no  interest  subsequent  to  the  judgmeQt  can  be  recovered,  interest  subse- 

You  may  bring  a  fresh  action  upon  it  as  a  new  cause  of  ^^•'**  "*  *"• 

nifc:  but  you  cannot  levy  for  it,  or  charge  the  land  under  {    ™ 

.  ^  '  o  be  recovered: 

ve  Bkgii  with  the  intermediate  interest  from  the  date  of  the  ^^^  ^  ^     . 
judgment  (  12).      The  objection,  that  this  is  by  petition,  is  action  may  be* 
vpoii  the  ground,  that  there  is  no  reservation  of  interest  in  the  brought  for  it 
decree ;  the  object  of  a  petition  being  only  to  carry  on  what 
b  directed  by  the  decree. 

Mr.  Mansfield  and  Mr.  Stamky,  for  the  petition. 
There  is  no  other  circumstance  stated  in  this  petition  but 
tbe  delay  since  the  time  of  the   decree.    In  Margemm  v. 
Smdiford  the  executor  had  used  the  testator's  money  in  trade, 
and  made  great  profits.    There  was  a  decree  for  an  account ; 
and  this  gross  misconduct  appearing  on  the  report  interest       * 
was  prayed.     Lord  Thurlow  adhering  to  the  old  technical 
nde  thought,  as  there  was  no  reservation  of  interest,  it  could 
h  given  oidy  upon  a  rehearing.    Upon  that  it  was  objected, 
that  there  was  no  demand  *  of  interest  by  the  bill;  nor  any      [  *  163  ] 
csmmstance,  upon  which  the  right  could  arise.    Then  upon 
fitfiher  directions  the  injustice  of  the  case  was  again  pressed 
qMB  him;  and  the  absurdity  of  the  rule  to  refuse  interest, 
vhoi  by  the  report  it  appeared  proper,  and  could  not  appear 
hbae ;  and  at  last  the  Chancellor  did  order  it  upon  farther 
disBctiona;  though  interest  was  not  reserved.     But,  when  the 
cause  is  closed,  and  no  addition  is  to  be  ^  made  by  petition, 
which  is  only  to  enforce  the  decree,  how  can  the  Court  on  pe- 
tition 
(12)  See  Desehamps  v.  Vtmrndk^  pest,  716. 
Vol.  U.  M 
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tition  make  a  new  decree,  and  give  interest  ?  That  case  does 
not  support  it;  nor  is  there  anycase,  in  which  any  thing  of 
this  kind  has  been  done  by  petition.  Upon  the  merits  die 
only  case  is  Bickham  v.  Cross ;  which  turned  upon  yery  par- 
ticular circumstances ;  as  those  cases  from  P.  Williams  were 
long  ago  over-ruled  in  BarweU  v.  Parker ,  and  Earl  of  Both  v. 
Earl  of  Bradford,  2  Fes.  363.  587  ( 13  ).  A  creditor,  whose 
debt  is  liquidated,  may  apply  upon  the  least  delay  to  have  tfie 
decree  executed.  Your  Lordship  gave  leave  lately  in  a  case 
upon  Mr.  Rigbtf's  affairs  to  the  creditors  to  carry  on  the 
decree.    The  case  of  a  legacy  was  a  case  of  a  term. 


Lord  Chancellor,    And  of  an  actual  mortgage. 

For  the  Petition. 
As  to  the  case  of  a  jointress,  that  was  much  consideitd 
lately  in  Teto  v.  Lord  Winierton  ( 14  )•     It  was  matter  for  the 
decree ;  and  as  that  has  not  given  interest,  I  will  not  enter 
into  that  question. 


[  164] 


Lord  Chancellor. 
I  have  not  been  able  to  find  any  case,  in  which  interest  has 
been  given  for  arrears  of  an  annuity. 

For  the  Petition. 
There  are  several  di^a  upon  the  subject,  but  no  decided 
cases. 


Lord  Chancellor. 
When  this  petition  came  on  before,  it  struck  me,  diat  the 
objections  made  to  the  order,  in  which  the  Lords  Cmnmis- 


(13)  Shirley  v.  Earl  Ferrers, 
lj9ro.CC  41.  No  snchdeclara- 
UoD,  as  is  stated  in  P.WilUams*^ 
report  of  Carv.  Qmnteu  of  Bur* 
Hngton,  that  the  simple^contraot 
debts  should  carry  interest,  ap- 
pears in  the  Register's  book.  In 
Maxwell  v.  Weifenhall  there  is 
only  a  dictum  on  the  subject; 
the  point  before  the  Court  being 


as  to  the  interest  of  liegaoias: 
but  in  Bothomhf  y.LordPsMfm, 
IP.WUL  334,  upon  a  devise 
for  payment  of  debts  inlereil 
was  given  on  simple-eootraet 
debts  from  a  year  after  the  lea* 
tator's  decease. 

(14)  3  Bra.  C.  C.  489;  and 
ante)  Vol.  I,  451. 
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nohera  had  directed  interest  to  be  computed,  were  so  strong         1703. 
both  upon  the  form  and  substance,  that  it  was  impossible  it       Creuzb 
BBald  stand.    In  respect  of  the  objection  in  point  of  form,  v. 

fai^  as  interest  was  not  reserved  by  the  decree,  no  such  order  Hunter. 
sould  be  made  on  petition,  upon  a  distant  recollection  of  the 
practice  I  thought,  that,  if  it  was  not  reserved  or  given  by  the 
ieeree,  it  was  matter  of  rehearing;  being  a  question  to  be 
■ide  in  the  cause,  and  a  principal  point,  whether  the  Court 
iRmld  direct  it,  or  not  I  had  taken  it  to  be  the  subject  of 
nhearing;  the  decree  being  incomplete  in  not  having  pro- 
nounced upon  that,  which  makes  a  substantial  point  of  the 
I  am  well  satisfied  with  the  authority  of  Margerum  v. 

I  think,  there  can  be  no  objection  to  giving  in-    Upon  farther 
forest  upon  farther  directions  after  the  report  (15);  therefore  directions  the 
Iihould  not  for  want  of  that  circumstance  in  the  decree  think  ^^^^  may  add 
knieeessary  to  turn  them  round  to  a  rehearing:  but  at  least   ^ ^  decree; 
it  ought  to  be  upon  appUcation,  the  cause  being  set  down  for  |.        *      *  *». 
brdier  directions ;  as  the  object  of  a  petition  after  a  decree  ^^^^  thouffh 
can  be  no  more  than  to  carry  into  execution  that,  for  which  the  question  of 
Aere  is  authority  given  by  the  decree.     Upon  farther  direc-  interest  was 
tions  the  Court  may  add  to  the  decree.    Though  I  was  pos-  ^^^  reserved. 
lened  of  that  idea,  I  did  not  wish  to  turn  them  round  merely 
b;  taking  that  objection,  which  I  thought  a  strong  one,  to  the 
Bttimer,  in  which  the  order  was  made  (16).    Bickham  v.  Cross 
hat  been  cited ;  and,  though  it  was  against  my  idea,  I  gave  it 
ddie  consideration  I  could.     I  thought,  great  mischief  might 
liappen  by  the  neglect  of  the  parties  interested  in  executing 
ft  decree ;  and  that  it  was  hard,  that  a  creditor  should  be  kept 
ft  moment  out  of  the  money  reported  due:   but,  weighing  it 
ifon  the  point  of  expediency  or  inexpediency,  I  doubt,  whe- 
dnrthe  practice,  contended  for  in  support  of  the  order,  would 
k  beneficial;  as,  if  it  was  understood  to  be  of  course,  that 
after  liquidation  of  the  debt  the  accumulated  sum  would  carry 
iolnegt,  *  those,  who  ought  to  be  most  active  in  prosecuting      [  *  165  ] 
As  decree,  would  then  become  more  negligent  than  the  parties 
Bleiested  in  the  estate;  and,  though  in  prosecuting  it  any 
cue  creditor  may,  when  he  pleases,  obtain  an  order  for  that 

purpose, 

(15)  Chodgere  v.  Lake^  Amh,  (16)  Bruere  r^Pemberton,  post, 
M.  Sammei  ?.  Rickman,  ante,  Vol.  XII,  386.  Contr^  HerU 
36.  T.  Greenbank,  1  Dick.  370. 
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1793,         purpose,  the  consequence  would  be,  that  they  would  fie  liy; 

and  that  by  the  charge  of  interest  the  estate  would  be  runied. 

The  Defendants,  who  are  entitled  to  the  bulk  of  the  estate, 

have  more  difficulty  in  their  proceedings  than  the  numeroas 

parties  coming  in  as  creditors ;  any  of  whom  may  obtain  an 

/    ^  order  to  prosecute  the  decree.    But  upon  the  substanee  it  is 

order  for  pro-  *  * 

secntinir  a  de-  ^^^  argued,  that  the  statement  of  the  debts  due  by  the  report, 
cree  for  an      ^^^  confirmed,  is  equivalent  to  a  judgment;  and,  where  the 

recovery  of  the  debt  is  by  affecting  the  real  estate,  it  ccm* 
stitutes  a  charge  equal  to  that  of  a  mortgage.  I  am  not 
unwilling  now  to  admit,  (I  do  not  say,  the  analogy  will  always 
hold)  that  a  Master's  report  confirmed  shall  have  as  large  an 
effect  as  a  judgment  at  law.  The  consequence  is,  that  ia 
execution  of  that  judgment  I  could  not  possibly  give  intefctt 
upon  the  sum,  that  judgment  liquidates ;  as  there  is  no  pes* 
sibility  of  doing  it  at  law ;  and,  if  a  judgment  in  a  Court  of 
Law  is  executed  against  real  estate,  it  is  impossible  to  charge 
the  intermediate  interest  between  the  judgment  and  posaessioo 
taken  under  the  Elegit.  The  creditor  would  not  be  entitM 
to  take  credit  for  that  time.  Therefore  to  do  it  in  this  Court 
would  be  to  give  a  decree,  or  rather  the  report  of  the  Master, 
an  effect,  which  does  not  belong  to  a  judgment  either  against 
the  person  or  the  land  by  Elegit.  I  always  understood,  Ae 
constant  course  of  this  Court  was,  that  debts,  carrying  in- 
terest, had  interest  computed  by  the  report  down  to  actual 
payment;  but  simple  contract-debts,  not  carrying  interetf, 
onlv  as  carry  ^^  "^  interest  computed  by  the  Master,  or,  after  the  debts 
interest  ac-  ^^^  liquidated  by  the  report,  by  order  from  the  date  of  the 
cording  to  the  report.  I  should  wish,  that  there  had  been  an  instance  ii 
rate   they  the  multitude  of  decrees,  in  which  there  have  been  directioiii 

carry;  and       ^  compute  interest  upon  the  debts,  and,  as  a  subaeqnenl 

upon    ar  direction,  the  Master  has  been  directed  to  compute  subsequent 

directions  sub-  .  _,  ,  i.    ,      ^  ,  » 

nent  inte-    ^^^^s**    ^"®  regular  course  of  the  Court  upon  theae  de^ 

rest  IS  directed  ci^^8>  which  occur  daily,  is  this;  the  Master  is  to  compntfl 

only  on  those,  interest  upon  such  debts  as  carry  interest,  according  to  the 

upon  which      rate  they  carry ;  and  farther  directions  are  reserved :  he  makes 

the  report  has  ^  report,  and  does  compute  interest  according  to  that  diree* 

already  com-    ^q,|.    m^j  states  the  amount  of  the  simple-contract  debts: 

f  ^       .  ^       '  the  order  then  made  is,  that  he  shall  compute  subsequent 
but  no  mterest  . 

IS  computed  on  mterest 

simple-contract  debts  by  the  report  or  order  afterwards. 


Interest  is 
computed  by 
the  Master's 
report  upon 
such  debts 
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failefert  upon  the  foot  of  hb  report    Does  any  one  remember 

m  initance  of  the  Master  upon  that  computing  mterest  on 

such  debts  as  upon  his  report  do  not  carry  interest!^'  Jt  is 

ahrmys  the  course^  that  subsequent  interest  is  computed  upon 

those  sums  oidy,  upon  which  he  has  ahready  computed  interest 

ip  to  the  date  of  his  report.    That  being  the  constant  prac- 

tioe,  if  I  should  now  adopt,  as  a  rule,  that  the  liquidation  of 

a  debt  by  the  report,  confirmed,  constituted  that    then  a 

principal  sum,  every  one  proceeding  upon  this  subject  has 

been  ernmeous ;  and  is  contrary  to  what  is  now  stated  to  be 

tbe  rule.    The  confusion  has  arisen  from  the  inaccuracy  of 

some  of  the  printed  reports.    When  this  came  on  at  LincoMs 

bm  Hall,  I  thought  Bickham  v.  Cross  a  singular  case ;  as  it 

states  the  reasoning  of  the  Chancellor  directly  against  the 

daim  of  subsequent  interest  from  the  date  of  the  report;  and 

the  reporter  adds,  that  he  was    afterwards  informed,  that 

Lord  Hardwicke  decided  contrary  to  that  reasoning.     Lord 

Hanbmeke  was  perfectly  right  in  the  decree  he  made;  and 

did  not  vary  from  the  general  principles  he  laid  down.    The 

particular  position  of  the  circumstances  of  that  case  made 

al  the  interest  of  the  debt  of  Bickham,  the  father,  carry 

inteiest  upon  the  estate  of  Bickham,  the  son ;   upon  which 

it  was  become  a  substantial  debt.    As  that  case  was  perhaps 

loosely  argued,  I  give  the  reporter  credit  for  stating  the  ar- 

imnent  of  Lord  Hardwicke,  at  which  he  was  present,  rightly. 

The  first  case,  with  which  I  have  been  furnished  upon  inquiry, 

tB'Uojfd  V.  Baldwin  (11)  before  Sir  John  Strange,  sitting  for 

die  Lord  Chancellor.    Under  the  usual  order  of  reference  the 

Master  was  desired  upon  the  words  of  that  order  to  compute 

mterest  upon  simple-contract  debts;   and  upon  his  refusal 

ftey  excepted  to  his  report  upon  the  ground,  now  relied  on, 

Aat  from  die  confirmation  of  the  report  they  became  Uke 

jtdgmeat  creditors.    The  exceptions  were  disallowed ;  as  a 

jidgment  per  se  unquestionably  has  not  that  effect.    What  the 

creditors  may  recover  in  a  new  action  is  different ;  as  that  is 

anew  suit.    After  that  came  Bedford  v.   Co^e(18)  before 

Loid  Hardwicke,  176S.    That  was  a  strong  case  for  relief; 

as  there  was  very  long  delay,  and  one  of  the  creditors,  the 

Duchess 

(17)  I  Dick.  130. 

(18)  1  Dick.  178.     Anderson  v.  Dwyer,  1  Sch.  ^  Lef.  30 J. 
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Duchess  of  Wharton^  was  put  to  great  distress  by  it.    It  was 
in  consequence  of  the  deficiency  of  the  fund ;  tbe  incieasey 
arising  afterwards  from  the  accident  of  the  discovery  of  mines. 
The  Plaintiffs  were  simple  contract  creditors.    The  Duchess 
of  Wharton  was  entitled  to  an  annuity  of  1S0(ML  for  life  finr 
her  jointure.    The  Crown  granted  the  interest  of  the  estate 
to  the  Duke's  sisters,   subject  to  the  debts.     A  decree  was 
made  in  1743;  by  which  an  •  account  was  directed  of  wbat  . 
was  due  to  the  creditors  and  of  the  arrears  of  the  annuity.; 
and  it  was    ordered,  that  the  real  estate   should  be  sdd. 
The  report  stated  the  sums  due  to  the  creditors ;  .ai^  tbat . 
S2,000/.  was  due  to  the  Duchess   for   arrears  of  the    an- 
nuity.   It  turned  out  to  be  a  productive  estate  by  diacoveij 
of  the  mines.    It  was  not  sold ;  if  it  had  been  sold,  it  would 
have  produced  very  little.     There  was  a  very  large  residue 
after  paying  all.     That  residue  was  vested  in  the  sbters  of 
the  Duke    of   Wharton,    taking   it    by  the   bounty  of  the 
Crown,  subject  expressly  to  the  debts  of  the  Duke.  .Hie 
Duchess  applied  for  a  computation  of  interest;  stadng  spe- 
cially, that  she  had  been  obliged  to  borrow  money  for  her  sup- 
port.   I  have  a  note  of  Lord  Hardmcke^n  opinion :   '*  The 
'^  question  is,  whether  this  liquidated  sum  is  to  carry  interest 
**  This  is  a  hard  case ;  find  I  would  come  at  it,  if  I  couUL    If 
interest  has  been  reserved  by  the  decree,  where  there  is 
no  legal  remedy,  the  Court  may  give  it  in  their  diacredoD. 
One  question  is  as  to  the  rule  of  the  Court,  whether  she 
is  entitled ;  secondly,  as  to  the  discretion  of  the  Court    As 
'^  to  the  first,  she  is  not  entitled  by  the  rule  of  the  Coyrt; 
*^  for  at  law,  where  there  is  no  penalty,  no  interest  is  given; 
where  there  b  a  penalty,  you  may  levy  for  the  whole.    If 
you  bring  an  action  of  debt,  interest  may  be  recovered  Ynj 
**  that  new  action.    If  she  is  not  entitled  by  the  rule  of  law, 
how  is  it  in  this  Court  ?    In  this  Court  if  there  is  delay  of 
payment  upon  a  decree,  I  do  not  know,  that  the  Plaintiff 
can  pray  interest.     Upon  mortgages  the  Master  computes  it 
'*  from  the  confirmation  of  the  report :  but  I  do  not  recoOect 
'^  an   instance,    where   the  Court  has  gone  the  length  now 
•*  prayed  (19)." 

(18)  No  interest  apon  arrears  of  maintonauce.    MeUUk  y^^Mtl" 
iM,  pQ3t,  Vol.  XIV,  616. 


€C 


it 


€t 


€€ 


i€ 


it 


it 


it 


u 


CASES  IN  CHANCERY. 


1«7 


As  it  was  a  hard  case  the  Chancellor  directed  precedents  to 

be  inquired  into:  none  were  found ;  and  no  order  was  made. 

The  next  case  is  Bignal  v.  Brereton,  the  Anonymous  Case, 

8  Fet.  661.    There  was  a  decree,  referring  it  to  the  Master  to 

take  the  accounts.    He  was  to  take  an  account  of  what  was 

due  for  arrears  of  the  annuity  to  the  Pbdntiff.     The  considera- 

tkm  of  interest  of  the  arrears  of  the  annuity  was  reserved ;  the 

dtciee  directii^  sale  and  payment  with  that  reservation.    In 

1755  the  report  was  made ;  stating,  that  the  estate  had  been 

sold ;  and  it  came  on  upon  farther  directions  and  the  matter  of 

iiterest  reserved.    Interest  upon  the  arrears  of  the  annuity 

WIS  refused ;  *  and  the  Court  directed  subsequent  ipterest  to 

be  computed  upon  such  debts  only  as  carried  interest ;  and 

Att  the  subsequent  interest  should  be  from  the  date  of  the 

nport.  The  next  case  is  Grosvenor  v.  Cook{  20  ),  24th  Novem- 

her,  1757,  before  Sir  Thomas  Clarke,  Master  of  the  Rolls. 

He  stated  particularly  his  own  recollection  of  the  practice.    I 

Iiafe  a  note  of  his  opinion :  '*  These  causes  come  before  me 

''  iipon  a  special  case.     Greenway  died  indebted  upon  bond, 

^  notes  payable  at  a  day  certain,  or  on  demand,  and  other 

^  debts  by  simple  contract.    The  Master  computed  interest 

^  only  up  to  the  penalty  of  the  bond  (21 )  and  certified  the 

**  fimd  to  be  deficient.    In  order  to  determine,  whether  the 

^  nmple-contract  creditors  are  entitled  to  interest,  see,  how  it 

*^  stands  at  law.    At  law  creditors  by  bond  are  only  entitled 


1793. 


li 


up 


(S0)llltcA.S05.  Ante,Vol.X, 
0, 451.    In  Parker  v.  Hutchin- 
Ml,  post.  III,  133,  the  Master  of 
tkRoUs  allowed  interest  upon 
avritten  agreement  to  pay  by 
iHtslnieDts;  observing,  that  at 
(hUdkaJU  the  jury  would  not  be 
fennitted  to  give  interest  by  way 
•f  damages  upon  notes  payable 
at  a  day  uncertain,  or  shop  debts: 
bat  apon  notes  payable  at  a  day 
eertain,  or  upon  a  written  un- 
dertaking,   there  would  be  no 
doubt  in  directing  the  jury  to 
give  interest.      In  Lowndes   f. 


Collins,  post,  Vol.  XVIf,  27,  it 
was  determined,  that  notes,  pay- 
able at  a  day  certain,  or  npon 
demand,  bear  interest  from  the 
day,  or  from  the  demand.  For 
the  distinction  in  bankruptcy,  see 
Ee  parte  Koch,  1  Ves.  8f  Bea.  342, 
and  the  notes,  ante.  Vol.  I,  63, 
post,  XVII,  29:  but  it  is  since  en- 
acted, by  sUt.  6  Geo.  IV,  c.  16, 
s.  67,  that  interest  may  be  proved 
upon  all  bills  and  notes. 

(21)  Clarke  v.  Seton,  post, 
VoLVI,41].  Sharper.  Earl  of 
Scarborough,  III,  557. 
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up  to  the  penalty.  To  creditors  by  notes,  payabfe  at  a 
day  certain^  and  no  interest  reserved  by  the  eontractf  the 
Court  and  jury  will  give  interest.  The  cases  of  bankrupts 
are  different."  He  then  stated  the  grounds^  upon  which 
they  rest.  "  As  to  the  other  creditors  by  simple  oontraeti 
**  their  case  is  hard;  yet  I  must  not  for  that  reason  break 
''  through  the  rule.  Lord  Hardwiche  wished  to  do  it  fiir  the 
**  Duchess  of  Whartim ;  but  did  not  do  it  for  her  or  the  other 
"  simple-contract  creditors." 

No  interest  was  allowed  from  the  date  of  the  report  upon 
the  debts>  that  did  not  carry  interest.  The  last  case  was 
The  Society  for  propagating  the  Gospel  in  Foreign  Parts  ▼• 
Jackson f  before  Lord  Thurlow^  1788.  In  that  case  several 
legacies  were  given ;  and  three  annuities  for  life ;  and  the 
residue  of  the  personal  estate  was  given  to  the  society.  Ab 
account  was  decreed.  The  report  stated  349/.  to  be  due  fer 
arrears  of  the  annuities^  so  much  for  legacies,  so  much  for 
simple-contract  debts,  and  a  balance  of  700/.  In  this  case 
also  it  was  a  productive  fund.  Upon  11th  March,  178S,  it 
came  on  for  farther  directions.  The  Chancettor  directed  die 
Master  to  compute  subsequent  costs,  but  without  interest,  Ae 
debts  being  simple  contract ;  and  to  pay  the  remaining  legacies, 
and  the  arrears  reported  due  to  the  annuitants,  refuring  in- 
terest. The  case  of  Lloyd  v.  Baldmn,  which  I  have  men- 
tioned, upon  the  exceptions  to  the  report,  was  the  case,  which 
led  to  that  decree.  Having  stated  these  different  proceedings, 
and  there  being  nothing  in  them,  that  would  warrant  the 
order  made  by  the  Lords  Commissioners,  or  support  the  idea, 
that  debts,  not  carrying  interest  in  their  nature,  are  from  the 
confirmation  of  the  report  to  carry  it,  I  cannot  give  intereat; 
as  *  I  cannot  make  such  an  order  without  breaking  in  upon 
the  general  course  of  the  Court ;  and  I  have  selected  these 
cases,  coinciding  with  the  general  course,  as  cases,  in  which 
it  was  pressed,  and  refused  in  all.  Therefore  the  order  must 
be  discharged (22). 


(22)  The  principles  upon  which 
Courts  of  law  give  intorest,  are 
laid   down  by  Lord  Mansfield, 


2  Bur.  1085,  where  the  Court  of 
King's  Bench  held  the  practice 
of  computing  interest  only  to  the 

time 
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liflM  of  the  Mtion  brongfat  to  be 
Mtmiooiis,  aod  that  it  ought  to 
htoarriod  down  to  the  jadgmeoty 
^OQ  these  gronnds ;  that  no  new 
aotioa  can  be  brongbt  for  satis- 
faedon    for   the    time    elapsed 
pending    the    action    brought; 
that  in  jnstice  therefore  interest 
ihottld  be    carried  down  to  ac- 
tail  payment ;  but,  as  that  can« 
aot  be,  that  it  shonld  be  carried 
OB  as  near  it  as  possible ;  t.  e.  to 
the  jadgmentf  when  the  demand 
]g  completely  liquidated.    Lord 
MoMtfield  there  states  the  prac- 
tioe  in  Chancery  to  compute  in- 
terest up  to  the  day,  when  it  is 
eonjecturedy  or  agreed,  that  the 
report  will  be  confirmed,  though 
afatare  day.   The  report,  when 
eoafirmedy  being  considered  as 
tlw  judgment  of  the  Court,  t|^us 
far  there  is  an  analogy  between 
tbe  proceedings  at  law  and  in 
equity  on  this  subject;  and,  as  at 
law  interest  is  gi^en  by  way  of 
damages,  so  in  equity  it  is  given 
at  the  discretion  of  the  Court, 
apoQ  demands  not  carrying  in- 
tevest  in  their  nature :  but  here 
a  distinction  arises  from  the  dif- 
ferent nature  of  the  jurisdictions. 
At  law  the  judgment  is  final : 
oothiog  remains  but  to  sue  out 
ezeeatien;  and  the  cause  does 
not  come  before  the  Court  again ; 
therefore  nothing  can  be  levied 
ia  respect  of  the  time  subsequent 
to  the  judgment;  as  that  would  be 
to  levy  more  under  the  judgment 
thaa  it  authorises :  but  where  a 
eaaae  in  Chancery  is  to  come  on 


for  farther  directions  after  the 
report,  the  Court  has  an  oppor- 
tunity, which  cannot  be  had  at 
law,  of  adding  to  the  former 
judgment,  and  of  pursuing  the 
principle  by  carrying  down  the 
computation    of    interest    still 
nearer  to  the    time   of  actual 
payment.     Here   however   the 
policy  of  the  Court   interferes 
for  the  reason  given  by  the  lard 
Chaneelior  in   this   case,    least 
those,  who  ought  to  be  most  ac- 
tive in  prosecutiog  a  decree,  and 
who  have  it  in  their  power  to  do 
so,  should  become  negligent  in 
expectation  of  interest:    some- 
times   also,   as  in  the  case  of 
exceptions,  a  considerable,  but 
necessary,  delay  arises  from  the 
nature  of    the  jurisdiction;    in 
respect  oArhich  no  interest  is 
given.    The  cases  therefore,  in 
which  the  Court  has  on  farther 
directions  given  interest  on  de- 
mands not  carrying  interest  in 
their  nature,  are  either  cases,  in 
which  interest  has  not  been  given 
by  the  decree,  because  the  cir- 
cumstances, which  made  it  pro- 
per, could  not  appear  before  the 
report,  or  where  subsequent  in- 
terest is  given  in  respect  of  gross 
and  wilful    misconduct,  subse- 
quent to  a  decree  or  order  for 
payment,  by  delaying  the  exe- 
cution of  it.    Upon  these  prin- 
ciples the  following  authorities 
seem  to  be  founded ;  Bickham  v. 
Crott^  and  Margerum  v.  SamU* 
ford,  cited  in  this  case ;  iSiimjfi^s 
V.  Rickman,  ante,  36,  where  a 

trustee 


179& 


Cbbuzb 
Hunter* 
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V. 

Hunter. 


trastee  disobeyed  an  order  to  the  Exchequer  Chamber  broii|^t 

pay  mgney  into  Court ;  the  opi-  to  delay  exeqation :  bot  the  aiii- 

nioD  of  Lord  Thurlaw  in   Tew  gle  circnmatancey   that  the  de-. 

T.  Lord  WiniertoH,  ante,  VoL  1,  mand  is  liquidated  by  the  re- 

462,  that  where  tmatees  and  ex-  port,  or  any  delay,  that  night 

ecnton  are  bonnd  by  their  duty  hare  been  prerented  hj  the  di- 

and  trust  to  make  payments  re-  ligence    of   the  party  claimiDg 

galarly,  and  ha^e  kept  money  in  interest,  or  which  is  the  neoes- 


their  hands,  the  Court  has  npon 
farther  directions  given  interest; 
and  in  conformity  with  these  is 
the  case  put  by  Lord  Hardwicke, 
2Ve9.  6B9,  of  writs  of  error  in 


sary  consequence  of  the  nature 
of  the  jurisdiction,  is  not  con-: 
sidered  a  sufficient  ground  te 
charge  the  other  party  with  in- 
terest. 


[170] 

1793. 
May  la. 
June  lOM, 
11M,12|A. 
Testator  di- 
rected money 


WALKER  r.  DENNE. 

JOHN  CLARKE  by  his  wiU  directed,  that  within  three 
months  after  his  death  a  suit  should  be  instituted  in  the 


to  be  laid  out  q^^^  ^f  Chancery  for  the  purpojie  of  carrying  the  trusts  into 
1  nd  (A  '  execution.  He  sul^^cted  his  rei^  estate  to  his  debts ;  and 
ments  tithes  8^^^  ^  ^  executors  annuities  of  SO/,  so  long,  as  they  should 
and  heredita-  continue  to  act,  and  annuities  U)  Anne  SimpeoHf  MarySmp' 
ments,  or  rery  son,  and  another,  to  continue  only  diuring  the  life  of  his  son^ 
long  terms,  and  also  gave  some  legacies.  He  then  gave  all  the  rest  and  resi- 
with  limita-  ^^q  q{  ^g  freehold,  leasehold,  and  copyhold,  estate  to  his  son,  his 
ions  appiica-  jj^j^ g^  executors,  admimstrators,  and  assigns,  as  soon  as  he  shoidd 
tate  •  th  '  attain  twenty-one ;  the  rents  and  profits  to  be  applied  during 
ney  not  hanmr  ^  minority  to  his  use  and  benefit,  as  after  mentioned*  He 
been  laid  out,  then  stated  the  property  he  possessed  in  South  Sea  stock  and 
the  crown  on  annuities ;  and  directed,  that,  as  often  as  they  were  paid  ofi^ 
failure  of  heirs  the  money  should  be  laid  out  in  the  same  stocky  and  that  the 
has  no  equity  produce 

against  next  of 

kin  to  have  it  laid  out  in  real  estate,  in  order  to  claim  by  escheat :  the  de- 
visees on  becoming  absolutely  entitled  hare  the  option  given  by  the  will ; 
and  a  deed  of  appointment  by  one,  tifhne  covert^  was  held  sufficient  indica- 
tion of  her  intention,  that  it  should  continue  personal  property,  against  her 
heir,  claiming  it  as  inefTectually  disposed  of  for  want  of  her  examination. 

Trustee,  not  having  the  legal  estate,  cannot  hold  against  the  crown,. 
claiming  by  escheat. 

Copyhold  cannot  escheat  to  the  crown. 
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pfodtioe  of  hii  estate  during  the  minority  of  his  son  should  be 
Ud  out  from  time  to  time  in  the  same  stock,  for  the  benefit 
of  his  son ;   that  there  should  be  no  sale  or  transfer,  until  his 
son  should  attain  twenty-one ;  that  then  the  whole  should  be 
tran^erred  to   him;   but  in  case  his  son  should  die  under 
twenty-one  without  leaving  any  issue  he  directed,  that  all  the 
said  stock  and  annuities  should  be  sold ;  and  that  the  money 
together  with  all  other  produce  of  his  estate  remaining  after 
discharging  the  expence  of  his  son's  maintenance  and  educa- 
tipn,  and  all  other  charges  aforesaid,  and  the  expence  of  his 
fimeral,  should  be  laid  out  and  invested  in  the  purchase  of 
any  manors,  lands,  tenements,  tithes,  and  hereditaments,  or 
very  long  terms  for  years,  in  Great  Britain^  in  the  names  of 
his  executors,  the  rents,  issues  and  profits,  thereof  with  those 
of  his  freehold,  leasehold,  and  copyhold,  estates  to  be  applied 
thus ;  one  moiety  to  his  niece  Anne  Simpson^  for  Ufe,  for  her 
Kparate  use,  and  after  her  decease  the  like  payment  to  be 
Bade  to  her  daughter  Mary  Simpson,  for  life,  for  her  separate 
Hie ;  and  after  the  decease  of  the  survivor  the  said  moiety  to 
ga  to  and  anumg  all  and  every  th^  child  and  children  otMary, 
faing  at  her  death,  as  tenants  in  common  and  not  as  jointp 
tenantSf  and  their  heirs;  if  but  one,  to  that  one;   and,   if 
there  should  be  no  child  or  heir  of  her  body  issuing  living  at 
her  death,  then  to  revert  to  his  own  right  heirs.    As  to  the 
oilier  nunety,  to  his  other  nieoe  Framees  Clarke  in  the  *  same 
amner,  and  with  the  same  limitations  to  her  children:  but 
dvere  vras  no  such  limitation  of  the  reversion  for  default  of 
duldien  or  heirs  of  her  body  to  his  right  heirs,  as  was  con- 
dined  in  tiie  disposition  of  the  other  moiety. 

The  son  died  soon  after  the  testator,   under  the  age  of 

•tipeiity-one,  and  without  issue.    Anne  Simpson  died  in  1764. 

Mtry  Simpson  mmieAKing^  and  died  widiout  issue  in  1768. 

.Frimees  Chrke  died  in  1783,  leaving  two  children,  Frances 

Searle  and  ElUabeth  Middleton  Abbott.    The  executors  did 

not  make  any  purchase  according  to  the  directions  of  the 

wiQ;  but  applied  the  dividends  and  jMrofits  in  moieties  to  the 

tenants  for  life.    This  bill  was  brought  for  the  purpose  of  car- 

rymg  the  trusts  of  the  wiU  into  execution,  and  for  an  account 

and  distribution  of  the  testator's  estate.     By  Uie  report  it 

appeared^  that  besides  what  the  testator  had  enumerated  in 

the 


1793. 


Walker 

V. 

Dbnnb. 


[  •l^l  ] 


171 


CASES  IN  CHANCERY^ 


Walker 
Dbnnb. 


1793.  the  will  there  were  other  personal  property^  outstanding  debl8» 
and  a  mortgage.  The  Master  reported,  that  after  the  death 
of  Mary  King  one  moiety  of  the  freehold  and  oopyhoU  estate^ 
of  which  the  testator  was  seised,  escheated  to  the  Crown 
for  want  of  an  inheritable  heir  of  the  whole  blood  at  the 
testator. 

Upon  farther  directions  one  question  was,  whether  one 
moiety  of  the  personal  property,  directed  by  the  wifl  to  be 
laid  out  in  lands  of  inheritance  or  long  terms  for  years»  was  to 
be  considered  as  real  estate,  belonging  to  die  Crown  as  an 
escheat  for  want  of  an  heir  from  the  death  of  Marjf  Kimg,  €ir, 
according  to  the  real  &ct,  as  personal  estate,  to  be  distributed 
in  moieties  to  King  and  Walker  in  right  of  their  wives^  who 
were  the  representatives  of  Anne  Simpson  and  Frances  CSariSi 
the  next  of  kin  of  the  testator  and  his  son.  Another  question 
arose  upon  the  claim  of  the  trustees ;  who  insisted,  that,  sup- 
posing it  was  to  be  considered  as  real  estate,  they  were  bene- 
ficially entitled ;  as  there  was  no  person,  who  could  call  fiv 
execution  of  the  trust.  A  third  question,  suggested  by  the 
Lard  Chancellor  diuing  the  argument,  was,  whether  Mary 
King  by  the  terms  of  the  limitation  over  in  defisiult  of  dift- 
dren  or  heirs  of  her  body  would  not,  if  it  had  been  real  estate, 
have  taken  an  estate  tail;  and  therefore,  if  it  was  personal, 
whether  she  did  not  take  it  absolutely ;  in  which  case  the 
whole  of  that  moiety  would  go  to  her  husband  (23)* 
[  172  ]  As  to  the  moiety  devised  to  Frances  Clarke  and  her  chiMien, 

one  moiety  of  that  passed  by  the  will  of  her  daughter  Framces 
Searle ;  and  there  was  no  dispute  about  it.  As  to  the  other 
moiety  of  that  moiety,  the  freehold  under  a  fine  levied  by 
Mr.  and  Mrs.  Abbott  and  a  settlement  became  upon  her  death 
without  children  absolutely  vested  in  her  husband.  He  also 
claimed  under  the  settlement  and  a  deed  of  appointment,  ex- 
ecuted by  his  wife  a  few  months  after  the  death  of  her  mother, 
a  moiety  of  a  moiety  of  the  fund,  directed  by  the  testatinr  to 
be  laid  out  in  land.  That  claim  was  resisted  by  the  heir  at 
law  of  Mrs.  Abbott  on  the  ground,  that,  being  money  directed 

to 


(23)  This  sQggestion,  raising 
a  quostioQ  between  the  two  co- 
plaintifis,  created  an  objection 
of  forui :  but,  the  parties  being  of 


age,  that  objection  was  waived. 
This  question  was  not  deter- 
mined. 
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to  be  laid  out  in  land,  it  could  npt  pass  by  the  deed  of  appoint- 
ment for  want  of  the  separate  examination  of  the  wife.  The 
leasehold  and  copyhold  estates^  which  came  to  Mrs.  Abbott^ 
were  not  aflfected  by  the  fine  or  appointment.  The  former 
WM  claimed  by  her  husband  as  admimstrator. 
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1703. 


Walker 
Drnns; 


Mr.  Uoyd  and  Mr.  Simeon,  for  the  Plaintiff  Walker. 
The  fundt  which  was  to  have  been  laid  out  in  land,  being 
onginatty  personal  property,  and  never  having  been  so  laid 
out,  the  Court  will  not  now  lay  it  out  for  the  purpose  of  giviiq; 
ileithar  as  an  escheat  to  the  Crown,  or  to  the  trustees;  whose 
daim    ia  founded   on  the  doctrine  of  Burgess  v.  Wheaief 
IBlaek*  123.  (£4)  as  being  in  possession  of  the  legal  estate; 
and  no  person,  who  can  call  for  execution  of  the  trust,  being 
in  existence.    It  is  impossible  to  know  from  the  testator's  will 
bk  principal  intention,  whether  the  fimd  should  be  laid  out  in 
freehold  estates  of  inheritance  or  long  terms  for  years ;  and,  if 
the  Court  cannot  say  decisively,  that  freehold  was  intended  in 
{ffefinence   to  leasehold,   it  will  not  now  be  laid  out  in  the 
fenaer.     Curling  v.  May,  before  Lord  TaUfot,  which  appears 
bj  comparison  with  the  Register's  book  to  be  rightly  stated  in 
SAti.  S55,  is  not  to  be  distinguished  from  this.    That  was  a 
BtfODg  case ;  but  not  so  strong  as  this ;  as  there  it  might  have 
been  said,  that  the  heir  of  the  wife  was  as  much  an  object  of 
the  bounty  of  the  testator  as  her  administrator :  but  the  imme- 
diate object  of  the  trust  being  dead,  the  Court  thought,  the 
parties  had  no  equity ;  but  must  take  it,  as  they  found  it. 


Lard  Chancxllor. 
Supposing  it  personal  property,  why  is  not  the  whole  claimed 
hjKingf  Upcm  the  words  of  the  will  there  is  great  ground 
to  contend,  *  that  Mary  Kingwovld,  if  it  was  freehold  estate, 
have  taken  an  estate  tail.  The  particular  limitation  is  only  to 
the  children :  but  he  goes  on  to  mention  the  heirs  of  her  body. 
He  dearlymeanty  that  a  grand-child  should  take;  andagrand- 
child  could  not  take  without  supposing  her  to  have  an  estate 
taiL  Then,  if  it  is  to  be  considered  as  money,  she  must  have 
taken  it  absolutely. 


[  M7S  ] 


(i4)  Post,  Barcknf  v.  RusseU,   WiUiam  v.  Lard  Lonsdale,  YoL 
III,  424,  7S2. 
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For  the  Plaintiflf  Walker. 
'  Beyond  the  tenants  for  life  the  testator  intended  no  par-* 
ticular  favour  to  anyone;  but  that  it  should  go,  as  die  law 
would  dispose  of  it.  The  Court  will  remain  in  a  state  of 
neutralityi  unless  there  is  some  equity  to  call  it  into  acdon. 
This  Court  will  not  interfere,  after  the  purposes,  for'  which 
the  testator  intended  to  convert  the  property,  are  at  an  end. 
This  is  clear  from  the  cases  of  resulting  trusts  and  kpsed 
legacies;  as  where  real  is  directed  to  be  sold,  and  blended 
with  personal,  and  di^buted  to  many  persons :  in  case  of 
lapse  a  question  arises  between  the  heir  and  the  executor  or 
residuary  legatee,  whedier  the  purpose,  for  which  die  prtH 
perty  was  to  be  converted,  being  at  an  end  by  failure-  of  liie 
l^acy,  it  shall  be  considered  as  land  or  moneys  In  the  time 
of  Lord  Talbot  and  Lord  Hardmcke  the  current  of  autlu>» 
rities  was  different  from  what  it  is  now ;  as  in  Akeroyd  v. 
SmUhson,  S  Cox's  P.  Witt.  8»,  n.  Bobmson  v.  TViyltr, 
2  Bro.  C.  C.  589.  Ante,  Vol.  I,  44,  sndHuieheson  T.Ham- 
nwnd,  3  Bro.  C.  C.  128.  Lord  Tkurlow  held,  that  the  pto- 
perty  should  go  according  to  its  original  nature ;  the  purpose 
having  failed.  Here  the  question  is  between  the  Crown  and 
the  next  of  kin,  nearly  related  to  the  testator. 


[  ♦174  ] 


Mr.  Mansfield,  Mr.  Sehoyn,  and  Mr.  Fonblanque,  for  tite 
Plaintiff  King. 
This  must  remain  personalty;  no  purpose  now  existing,  for 
which  it  ought  to  be  changed.  The  trustees  would  exercise 
their  power  of  election  in  a  very  extraordinary  manner  by 
chusing  to  lay  it  out  so  as  to  give  it  either  to  the  Crown  or  to 
themselves.  The  money  and  the  terms  to  be  purchased  widi 
it  would  go  the  same  way ;  therefore  there  is  no  reason'  now, 
why  it  should  be  laid  out  in  either  species  of  property.  The 
rule,  that  money  directed  to  be  laid  out  in  land  shall  be  con- 
sidered as  land,  and  vice  versd,  is  founded  upon  cases  of 
contract,  that  what  ought  to  be  done  shall  be  consddered  as 
done,  and  as  *  done  at  the  time,  and  in  the  manner,  it  ought: 
but  upon  a  will  it  is  different ;  it  must  be  seen,  that  upon  the 
whole  the  will  is  complied  with.  The  opinion  of  Lord  Mams- 
field  in  Burgess  v.  WheatevrsB  not  thought  law  in  Westminster^ 
Hall.    Sic  Thomas  Clarke  in  speaking  of  the  rule  in  equity 
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ttySy  ''Had  such  a  conveyance  been  executed,  it  would  have 
"  been  like  a  feofiinent  and  refeofiinenty  and  havie  made  her 
**  seised  of  a  new  use :  but,  as  it  was  not  done,  the  conse- 
^  quence  insisted  on  will  not  follow ;  for  nothing  is  looked 
^  upon  in  equity  as  done  but  what  ought  to  have  been  done, 
**  not  what  might  have  been  done ;  nor  wiU  equity  consider 
"  things  in  diat  light  in  favour  of  every  body,  but  only  for 
^  those,  who  had  a  right  to  pray,  it  might  be  done«    The 
**  rule  is,   that  it  shall  either  be  between  the  parties,  who 
*[  stipulate,  what  is  to  be  done,  or  those,  who  stand  in  their 
''  place.**    Abbott  v.  Lee,  2  Vem.  384:  Crabtree  v.  Bramble, 
idti.  680.    This  testator  has  plainly  distinguished  long  terms 
firam  short  occupation  leases.    There  can  be  no  difference  be- 
tween die  purchase  of  long  terms  for  years  and  of  lands  of 
inheritaiice.    The  Master's  report,  that  a  long  term  was  a 
proper  purchase,  would  have  been  wrong.    The  Crown  could 
not  by  information  compel  the  trustees  to  exercise  their  power 
of  dectk>n  so  as  to  give  the  right  to  the  Crown.    As  to  the 
question,  suggested  by  the  Court,  upon  the  interest  Mrs.  King 
would  take,  her  children  must  have  taken  as  purchasers ;  as 
the  Umitation  in  remainder  to  them  after  her  life  estate  is  in 
a  uumner  different  from  that,  in  which  they  would  have  bean 
entitled  in  a  course  of  descent :  but  the  ulterior  remainder  to 
the  right  heirs  of  the  testator  expressly  points  to  there  being 
no  heir  of  the  body  living  at  her  death.    Suppose  there  had 
been  a  grand-child;   the  intention  is  clearly,   that  it  should 
take,  and    yet  that   could  not  possibly  take   effect  without 
gmng  an  estate  of  inheritance  of  the  ancestor ;  as  there  is  no 
express  devise  to  a  grand-child ;  therefore  all  the  cases,   in 
which  the  heir  has  been  allowed  to  take  as  a  purchaser,  must 
be  rejected  upon  this  question ;   as  in   those   there  was  an 
express  limitation  to  the  heir ;  here  the  estate  must  arise  by 
implication;   and  there  is  no  instance  of  an  implication  in 
&vour  of  an  heir  as  a  purchaser.     This  is  within  the  rule  in 
SheUjf^s  e€ue\  and  this  casd  must  have  been  in  the  contempla- 
tion of  those,  who  framed  that  rule.     If  it  is  objected,  that 
she  did  no  act  to  unite  the  use  with  the  possession,  I  admit, 
tiiat  m  Rashleigh  v.  Master,  3  Bro.  C.  C.  99,  ante.  Vol.  I, 
201,  Lord  TAurlow  was   of  opinion  that  the  party  by  per- 
ButtiDg  the  trustees  to  continue  in  possession  must  be  consi- 
dered 
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dered  as  aOowing  it  to  be  liable  to  the  uses:  hut  here  Mn%  King 
Qould  not  call  for  the  possession ;  as  it  was  limited  to  her  acQpar 
rate  use;  therefore  possession  in  the  trustees  was  necessary 
for  th^  purpose  of  the  will.  The  discretion^  the  trustees. now 
propose  to  exercise^  is  to  give  a  benefit  to  themselves.  Thek 
discretion  is  liable  to  the  controul  of  the  Court. 


Attorney  General^  SoUciior  General,  and  Mr.  CamfAett, 
for  the  Crown. 
This  purpose  is  capable  of  being  effected,  if  it  could  haya 
been  eflfected  at  the  death  of  the  testator;  and  the  tnte 
question  is^  whether  immediately  after  his  death  Ae  Couit 
must  not  upon  application  have  limited  the  remainder  to  the 
right  heir  of  the  testator;  and  whether  the  heirs  of  that  heir 
fiuliuj^,  the  Crown  is  not  entitled.  In  PuUeney  v.  Lard  Jiar^ 
Ungion,  I  Bro^  C  C  223,  the  rule  was  laid  down,.whidbL  has 
been  a  long  established  rule  of  equity,  that,  where  mooty  is 
directed  to  be  laid  out  in  land  for  one  for  life,  andL  after 
intermediate  limitations  to  others  for  life  or  in  tail,  then  to  the 
right  heirs,  the  money  shall  go  to  the  heir,  as  the  land  would 
hare  done,  if  not  disposed  of  by  the  party ;  still  leaving  it  in 
his  power  to  have  considered  and  disposed  of  it  as  persoosl 
property,  prodded  the  intent  was  shewn,  before  it  was  laid  out 
HI  land.  It  failed  there ;  a»  Lcnrd  Tkwrlow  thougfar,  the  union 
of  title  to  it  as  real  and  personal  estate  extinguished  the 
demand;  and  the  heir  was  not  entitled  to  call  for  it. 

Lord  Chancellor. 
The  point  certainly  went  no  farther  than  that;  but  is  there 
any  case,  where  the  heir  has  filed  a  bill  merely  as  such,  and 
has  had  money  paid  to  him,  because  it  was  directed  to  be  laid 
out  in  land? 


For  the  Crown. 
Edwards  v.  Lady  Warwici,  2  P.  WUliams,  171.  Mr.  Femrm 
discusses  this  very  folly;  and  this  rule  is  established,  that 
although  the  limitation  to  the  heirs  is  the  necessary  efiect  of 
the  prior  limitation,  yet  that  limitation  gives  a  real  quali^  to 
the  money ;  and  unless  an  intent  to  convert  it  into  peraonaltf . 
appears,  for  which  a  slight  act  is  sufficient,  it  remains  reaky. 
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Lard  Chancellor.  1703. 

,   That  idea  is  commonly  entertained :  but  there  are  doubts  wv"^ 

about  it.     I  do  not  recollect  any  case,  where  the  heir  has  said,  ^^ 

"  the  money  ought  to  be  laid  out;  all  the  particular  objects  Denne. 

are  gone ;  and  I,  as  heir,  claim  the  money,  as  land,  for  my 

benefit.'*    Upon  that  I  doubt,  what  gives  the  heir  a  title  to 

a  9ubpcena  in  this  Court.     As  between  the  heir  and  personal  As  between 

vepresentatiYe  their  rights   are  pure  legal  rights.     Chance  '®^  ^^  perso- 

deddesy  what  shall  be  real,  what  personal.    Neither  has  a  "  .  '®P'[®*®*^' 

.,.,,*.        .  11  1  1.1..  tatires  their 

9emi$ua  of  equity  to  make  the  property  that,  which  it  is  not    .  . . 

m  fiict(25).     Devisees  have  a  consideration,  the  intention  of  purely  le^I. 
the  testator  towards  them :  but  when  by  accident  the  money  Chance  de- 
not  being  turned  into  land  all  persons  interested  in  the  con-  cides  between 
version  are  gone,  does  it  not  fall  within  this  rule  "  res  in  them,  and  nci- 
ta$u,  &c"    If  a  testator  says,  "  I  desire,  all  my  money  may  tber  has  any^ 
**  be  disposed  of  as  land,**  it  must  be  all  "  converted  into  real,  ®^"*  ^  ®  ^^^'' 
"  and  must  go  as  such  :**  So  vice  versd^  if  he  desires,  that  all        .       q.^ 
bk  land  shall  be  turned  hito  money.     That  is  a  direct  trust;  intent  of  the 
and  die  direction  would  be  executed  by  a  Court  of  Equity,  testator  is  a 
I  was  always  much  struck  with  Lord  Canujlen^B  opinion  in  consideration 
Fkmagan  v.  Flanagan (26).    By  a  mistake  of  this  Court  land  ^or  devisees. 
was  converted  into  money.    More  was  sold  than  ought  to     Where  testa- 
bve  been  sold ;  and  it  was  contended,  the  Court  would  rectify     /    ««!«■  • 
it;. and  that  the  excess  should  be  considered  as  land:  but  i     «.      Md  of 
Lord  Camden  went  upon  the  ground,  that  between  real  and  ^i^  i^^j  ortnee 
personal  representatives  there  is  no  possible  equity^  but  they  vend,  that  is 
must  take  their  rights,  as  they  find  them.  a  direct  trust; 

and  will  be 
For  the  Crown.  executed  in 

The  case  cited  in  Atkins^  which  is  upon  the  same  principle,  ^^    ^* 
ii  distinguishable;  as  here  the  last  limitation  is   an  express 
JEmitation  to  the  right  heirs;  therefore  there  is  an  intention 
expressed,  which  decides  the  question  between  the  repre- 
leotatives. 

(S5)  Ex  parte Bromfieldt  ante,  has  not  been  followed:  see  the 

VoL  I,  463.    Oxenden  v.  Lord  note,  ante.  Vol.  I,  204,  6. 

Cmmpiem,  ante,  69;  Lard  Comp-  (26)  SUted  1  Bro.  C.  C.  600. 

km  V.  (henden,  Chitty  v.  Parker^  Ante,  77. 
post.  Ml,  271.   Bat  this  doctrine 

VoL-n.  N 
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Lord  Chancellor. 
Wherever  you  can  argue  it  to  be  a  specific  dettamtioa 
you  bring  it  within  the  rule :  but  in  general  a  limitation  to  tin 
right  heirs  is  an  indication,  that  he  has  no  will  conoenrin( 
it,  and  means,  that  he  does  not  know  what  to  do  with  it 


For  the  Crown. 
There  is  a  difiference,  where  it  is  by  accident,  and  where  i 
arises  from  a  direction  to  lay  it  out.  The  case  on  the  iriD  o 
Mr.  Selby  was  a  dispute  between  the  paternal  and  materai 
heirs.  It  was  indifferent  to  the  person  seised,  whether  ki 
took  as  a  purchaser  under  his  father^s  will,  or  by  descent  froa 
his  mother:  he  did  not  choose  to  change  the  quality  of  dM 
estate :  and  therefore  there  was  no  equity  to  have  die  nil 
complied  with  for  the  representative;  but  ttiis  is  perfiwd; 
different.  It  must  be  decided  now  Just  as  it  must  have  beei 
decided  immediately  after  the  testator's  death ;  and  die  trusti 
must  be  considered  as  then  executed.  If  a  bill  had  bea 
then  filed,  the  fund  would  have  been  laid  out  n  lands  o 
inheritance  and  not  in  long  terms,  and  the  ultimate  remainde 
to  the  son,  as  right  heir,  would  have  been  inserted.  BmtgMi 
V.  Wheate  went  only  to  this,  that  die  conscience  of  dM 
trustee  would  not  be  afiected  by  an  equity  to  eonvey  U 
die  Crown>  as  it  woidd  have  been  to  convey  to  die 
if  there  had  been  one.  The  authority  of  that  ease 
much  shfijten  in  Middkkm  v.  S^neer,  1  Bro.  C  C.  SOI,  h 
Burgess  v.  Wheaie  it  was  supposed,  that  die  legal  estate  mn 
in  the  trustee :  here  it  would  have  been  in  the  heir.  There 
seems  to  be  a  difficulty  in  raising  by  implication  from  tfaf 
words  of  die  limitaticm  over  in  default  of  heirs  of  die  bod] 
«f  Mrs.  King  a  legal  estate  in  her,  who  had  only  aa  equitaUi 
estate  for  life  for  her  separate  use,  the  legal  estate  remainiiJi 
in  die  trustees :  but  the  extent  of  their  estate  ia  immaterkdi  i 
the  Court  would  lay  out  the  money  in  real  estate.  Upal  inci 
an  option  given  to  trustees  they  have  never  been  considered 
as  having  a  power,  aldiough  they  could  find  freehold  'estate  tc 
answer  the  purposes  of  the  will,  capriciously  to  buy  leaaelwU 
although  that  would  tend  to  defeat  the  purposes,  ibr'whM 
the  testator  gave  his  property.  He  radier  meant,  diat  dii 
heir  should  take,  if  a  purchase  could  be  found  for  that  pur 
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pose,  than  the  next  of  kin.  The  option  does  not  shew,  that 
fteehold  estate  was  not  to  be  preferred :  but  it  is  frequently 
eonvenient  to  give  siich  option ;  freehold  estate  is  often  mixed 
with  copyhold  and  leasehold;  which  it  is  convenient  to  buy 
with  it :  but  although  it  is  sometimes  permitted  for  that  pur«> 
pose^  the  Court  never  considers  it  indifferent,  particularly 
where  the  designation  in  the  will  is  such  as  belongs  to  pro* 
perty  subject  to  real  uses.  It  may  be  considered  fi^m  the 
uses  of  this  will,  that  the  testator  preferred  real  estate  to 
persona! ;  and  then  the  trustees  were  not  intended  to  be  in* 
with  such  a  latitude  of  discretion  as  is  insisted  on* 
Simpion  and  Mary  Simpson  could  not  make  any  elec- 
tbn;  or  prevent  the  fund  from  being  vested  in  freehold. lands. 
The  latter  being  a  married  woman  must  have  come  into  this 
Gomt,  according  to  Cunningham  y.  Moody ,  1  Ves.  174;  which 
is  in  nature  of  a  fine  of  land.  As  only  a  moiety  of  the  land 
is  disposed  of  by  this  limitation,  which  has  failed^  it  was  not 
competent  to  the  parties  entitled  to  take  it  as  money  without 
consent  of  those  entitled  to  the  other  moiety;  Fletcher  v. 

,  before  Sir  I^omas  SeweU,  1 1th  September,  1 778.   That 

was  a  devise  of  land  to  be  sold,  the  produce  to  be  divided 
between  the  testator's  son  and  daughter  share  and  share 
iBke ;  the  Court  held,  it  was  not  in  the  power  of  the  son  to 
pievent  a  sale ;  that  the  testator  having  said,  the  whole  should 
be  sold,  and  the  daughter  being  entitled  to  a  moiety,  the  son 
W  no  right  to  say,  a  moiety  should  not  be  sold.  Doughty 
▼.Bs8,  2  P.  WiU.  S30.  Where  the  intent  has  whoUy  failed, 
md  the  fond  has  resulted  in  the  life  of  the  party,  there  is  no 
leaacm  to  change  the  property  from  the  state,  in  which  it  is : 
Imt  where  it  Csdls  only  to  a  certain  extent,  so  that  it  cannot 
be  completely  answered,  the  authorities  are  the  other  way. 
h  Fletcher  v.  Chapman,  1  Bro.  P.  C.  43  there  was  a  direction 
to  ky  out  money  in  land,  and  the  intention  was  wholly  ex- 
banited  by  an  interest  for  life  given  to  one ;  and  therefore  it 
vii  held  to  go  to  the  heir,  and  not  to  be  considered  as  part 
of  the  p^sonal  estate.  Barker  v.  Giles,  3  Bro.  P.  C.  297. 
Isdmere  v.  Earl  of  Carlisle,  3  P.  WiU.  21 1 ;  that  was  upoji 
tvtides:  but  the  other  two  cases  and  Johnson  v.  Arnold,  1  Ves. 
169,  shew,  that  makes  no  difference.     There  the  Court  con- 
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sidered^  what  was  most  convenient  for  executing  the  wifi.; 
which  was  to  lay  it  out  in  land.  The  purposes  of  this  wiB 
cannot  be  otherwise  completely  answered.  It  could  not*  be 
the  primary  intention  to  lay  it  out  otherwise.  All  the  dire& 
tions  are  appUcable  to  freehold  estates.  He  treats  it  as  goinj 
to  heirs,  &c.  If  freehold  estates  could  have  been  convenienti] 
procured,  the  Court  would  not  have  directed  it  to  *  be  laid  ooi 
in  leasehokL  It  would  have  been  a  prejudice  to  Mrs.  Km^ 
to  have  considered  it  as  personal  property ;  as  that  would  havi 
given  it  to  her  husband.  In  Flanagan  v.  Flanagan  an  estate 
was  devised  to  trustees  to  be  sold  for  debts  and  legacies 
then,  as  to  so  much  as  should  remain  unsold,  that  was  to  be 
conveyed  to  Flanagcm  and  his  son  and  their  heirs,  as  tenant! 
in  common ;  and  the  overplus  of  the  produce  of  the  sale  wh 
to  be  paid  to  them,  their  executors  and  administrators,  equa^ 
to  be  divided :  the  question  was  between  the  Teal  and  persona 
representatives  of  the  son  as  to  what  was  unnecessarily  sold 
the  decision  turned  on  the  words  of  the  will,  and  its  bein{ 
perfectly  immaterial  to  Flanagan,  who  should  take.  Burgess 
V.  Wheate  was  against  the  opinions  of  Lords.  Monoid  wai 
Thurhw.  There  the  estate  was  vested  in  the  trustee:  here  i 
conveyance  to  uses  of  the  estate  to  be  purchased  was  directed 
The  neglect  of  the  trustees  in  not  purchasing  will  no  mon 
prejudice  the  right  of  the  Crown  than  of  other  parties.  The 
only  objection  in  Burgess  v.  Wheate  was,  that  the  Crown  musi 
claim  by  escheat  in  default  of  a  tenant ;  and  there  was  i 
tenant.  In  Middleion  v.  Spicer,  which  was  upon  the  claim  ol 
the  Crown  to  all  property,  to  which  there  is  no  other  rlainiMit 
the  strict  doctrine  of  escheat  did  not  apply. 

Mr.  Grant  and  Mr.  HoUist,  for  the  Trustees. 
Upon  the  supposition,  that  this  is  real  property,  there  is  an 
end  of  any  equity  to  call  on  the  executors  to  execute  theii 
trust;  although,  if  it  is  to  be  considered  as  personal,  then 
annuities  will  make  them  trustees.^  From  the  direction  U 
purchase  in  the  name  of  the  executors,  if  a  piurchase  had 
been  made,  the  legal  estate  would  have  been  in  them,  and 
the  conveyance  must  have  been  to  them,  and  their  heirs. 
This  will  is  undoubtedly  a  declanation  of  trust,  shewing,  whc 
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may  come  for  execution  of  the  trust,  or  in  certain  events  the 
hg^  estate.    The  only  question  is,  whether  Burgess  v.  Wheate 
IB  not  law.    It  is  true,  the  Chancellor  upon  the  first  hearing 
if  Middhton  ▼•  Spioer  -did  think,  the  same  principle  must 
govern  both  cases :  but  he  seems  to  have  changed  that  opir 
moDi  whtti  he  decided  it.    The  principle  in  Burgess  v.  Wheate 
shews  the  difierence  between  the  cases  of  real  and  personal 
estate :  the  Crown  claims  personal  merely  by  prerogative  as 
ioma  vacantia:  but  no  real  property  in  this  country  can  be 
^without  an  owner.    For  default  of  tenants  it  reverts  to  the 
<Hriginal  grantor,  whom  the  Crown  is  supposed  to  be.    Here 
there  is  a  tenant;  and  that  is  the  principle,  on  which  the 
Master  of  the  RoUs  and  the  Lord  Keeper  went  in  Burgess  v« 
Wheate^  viz.  that  the  Crown  could  only  claim  for  want  of  a 
Cfenant.     There  is  a  right  of  alienation  in  the  tenant,  which  he 
had  not  formerly ;  and  the  Crown  is  held  to  assent  to  every 
ttew  alienation.     Between  the  Crown  and  trustee  the  agree- 
ment is  to  accept  the  trustee  for  a  tenant;  and  the  Crown 
looks  to  him  for  performance  of  all  feodal  services.    In  other 
countries,  Scotland  for  instance,  there  is  a  feodal  investiture 
and  a  new  charter  on  every  change  of  property;    and  the 
Crown  cannot  claim  against  that  grant.    Although  that  is  not 
practised  in  this  country,  the  legal  fiction  has  the  same  effect ; 
tt  the  Crown  is  supposed  to  be  the  grantor ;  there  being  no 
luch  thing  as  allodial  land.     In  Blackstone^s  definition  of  an 
eidieat  he  calls  it  failure  of  blood ;   and  says,  the  Crown  is 
in  as  of  a  reversion.    The  tenant  may  be  tortious  and  in  by 
disseisin :  that  is  sufficient  against  the  Crown. 
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Mr.  CoXf  for  the  Heir  at  Law  of  Mrs*  Abbott. 
As  to  Mrs.  Abbott's  moiety  of  Mrs.  Clarke's  moiety  of  the 
Bumey  directed  to  be  laid  out  in  land  or  long  terms,  it  is  to  be 
considered  as  land ;  and  then  it  ¥ras  not  competent  to  a  feme 
eovert  to  pass  it  by  deed  without  examination  in  Court  ana* 
^ous  to  a  fine ;  Oldham  v.  Hugltes^  2  Atk.  4A2.  Cunning- 
ham V.  Moody.  Binford  v.  Bawden,  ante,  VoL  I,  512.  In 
ail  which  the  examination  was  thought  necessary.  There  is 
*  fimitation  here  adapted  solely  to  the  case  of  real  estate, 
viz.  to  thie  heirs  of  the  testator^  which  wili  induce  the  Court 
to  vest  it  in  real  estate. 
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Mr.  Graham^  for  Mr.  Abboii* 
The  heir  of  Mrs.  AbboU  is  a  mere  volunteer.  That  geto 
rid  of  the  authority  of  the  two  first  cases  cited  for  him ;  which 
are  only,  that  where  thc^  is  such  an.  interest  as  might  be 
barred  by  fine,  the  Court  will  not  defeat  the  remilinder  over 
without  something  analogous  to  a  fine;  which  fa  necessary 
in  the  case  of  land.  But  this  is  not  the  case  of  a  remainder 
over.  As  to  the  last  case  it  does  appear,  that  Lord  Comnus- 
sioner  Eyre  considered  Cunningham  y.  Moody  as  not  only 
warranting  but  compelling  him  to  consider  the  interest  of  a 
fime  covert  as  not  barrable  by  *  any  act  of  her,  without  ezaf 
minadon :  but  it  is  another  consideration,  whether  a  vohmteelp 
can  call  upon  this  Court  to  convert  the  property  from  the 
state,  in  which  it  was  left,  into  that,  in  whidi  he  can  claim  as 
heir.  It  is  true,  this  settlement,  under  vibixii  AbboU  dams 
this  personal  estate,  directed  to  be  laid  out,  is  avoluntar]f 
settlement.  It  was  a  settlement  of  personal  estate,  conddering 
it  so.  The  circumstance  of  this  husband  and  wife  levying  n 
fine  of  the  freehold  estate  shews  their  int^dtion  2m  to  the 
to  be  made  of  this  property.  If  the  examination  was 
sary,  and  the  transaction  is  therefore  void,  as  administrator 
to  his  wife  he  b  entitled  to  every  thing,  which  in  the  shape  of 
personalty  belongs  to  her.  He  is  hdped  by  the  alternative  in 
the  win.  Where  a  man  has  by  right  of  marriage  accpiired  an 
interest  in  what  belongs  to  his  wife,  it  would  be  very  harsh  for 
this  Court  to  convert  the  property,  and  defeat  that  marital 
right,  in  order  that  a  mere  volunteer  may  then  become  entitled 
to  it.  There  is  nothing  to  shew,  that  it  was  the  first  duty  cf 
the  trustees  to  lay  it  out  in  land.  The  testator  evidently  was 
indifierent  about  it.  Then  it  is  lair  and  equitable  to  oontinue 
it  in  that  shape,  which  will  give  effbct  to  the  r^ht  of  the 
husband,  and  to  that  solemn  proceeding,  entered  into  with  a 
view  to  the  children  of  the  marriage ;  although  there  happens 
to  be  none.  A  strong  mark  of  Mrs.  Abbotfti  intention  to 
leave  the  fund  unconverted  arises  firom  her  havbig  done  na 
act  about  it.  It  cannot  be  made  land  without  the  aid  of  a 
Court  of  Equity.  Upon  a  bill  by  the  heir  against  the  triKtaet 
to  have  it  converted,  if  they  said  they  had  laid  it  dut  in  long 
terms,  thinking  it  most  beneficial  and  agreeable  to  conscience, 
justice,  and  the  intention  of  Mrs.  Abbott ^  that  would  be  ^ 
complete  bar.     Then  the  same  decision  will  now  take  place, 
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For  the  Heir. 
In  those  cases  the  Court  thought  the  wife  not  competent  to 
elect ;  therefore  her  intention  was  out  of  the  case ;  the  Court 
taking  no  notice  of  the  intention  of  a  married  woman.  As 
the  had  only  a  moiety  of  a  moiety,  she  could  not  without 
consent  of  the  other  parties  elect  to  have  it  laid  out  in  lease- 
ifild  estate. 


1793. 


WALKB9 
V. 


Lard  Chancellor. 

Whether  the  trustees  would  have  been  at  liberty  to  have 

laid  this  out  in  land  at  their  own  discretion,   or  not,  it  is 

lery  dear,  that  Mrs.  Abbott  had  an  absolute  discretion    to 

direct  them  to  buy  a  *  lease  for  her.    It  is  objected,  that 

the  trustees  could  not  at  their  pleasure  make  it  freehold  or 

leaseludd:  but  the  cestuy  que  truM^  who  had  it  absolutely 

other  way,  might.    She  had   an  absolute  power  to  say  to 

her  trustees,    ^  So  much  of  this  money  as  my  share  amounts 

^  to  shall  not  be  laid  out  in  land.'*    In  all  the  cases,  quoted 

br  ^e  heir,  the  execution  of  the  trust  necessarily  made  it 

hod.    It  is  not  so  here:  the  cestuy  que  trust  had  an  option  to 

sake  it  land  certainly,  but  leasehold.    The  trust  would  have 

li^ea  executed  ii^  any  way,  she  fdeased.    In  all  the  variety  of 

cases  upon  this  subject,  which  are  very  numerous,  the  quality 

of  land  has  been  imperatively  fixed  upon  the  money.     Here 

an  ekcdon  is  given  to  all  the  cestuys  que  trust  competent  to 

deet    She  might  have  made  the  trustees  purchase  a  term, 

and  would  have  had  no  occasion  to  come  into  this  Court  to 

dispose  of  that  term.    If  they  had  drawn  different  ways,  if 

^ne  had    said*  she  would   have  freehold,  the  other  might 

We  said,  she  would  have  leasehold. 


[•182] 


Reply. 
There  is  no  legal  estate  vested  in  the  trustees ;  and  their 
daim  can  only  be  founded  on  their  having  a  legal  estate.  The 
whde  property  was  to  be  absolute  in  the  son  at  twenty-one. 
No  estate  tail  by  implication  could  arise  to  Mary  King  f  who 
bj the  will  has  a  clear  interest  for  her  life;  and  ailerwards 
tfce  is  given  to  her  children  with  an  executory  devise  over, 
hbonly  a  fee  with  a  double  aspect;  to  her  children,  if  any; 
if  not,  to  go  over.     The  words  "  to  revert  to  my  own  right 

ieirs* 
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heirs'*  do  not  shew  an  intention,  that  at  all  events  it  was  to  be 
laid  oat  in  land.  They  are  only  words  of  course.  He  had 
the  same  intention  as  to  both  moieties ;  and  there  is  no  doubt, 
if  Mrs.  Clarke  had  died  without  childreUi  her  moiety,  bdng 
personal,  must  have  gone  to  the  next  of  kin.  In  Goodrigki 
V.  Dunham^  Doug.  351,  a  case  like  this  and  almost  in  the 
same  words,  it  was  held,  that  there  was  no  estate  tail  by  im- 
plication. 


Lord  Chancellor. 
If  all  the  children  had  died,  do  you  conceive  that  a  grand- 
child  could  not  take  ? 


[  ♦ISS  ] 


June  12<A. 


Reply. 
He  could  not ;  as  the  children  were  to  take  the  fee  by  pur- 
chase. In  no  one  of  the  cases  cited  for  the  Crown  was  fiiere 
*  any  option ;  but  the  fund  was  expressly  to  be  laid  out  in  free* 
hold  estate ;  and  in  all  of  them  there  was  some  immediate 
object,  who  had  a  right  to  call  for  execution  of  the  trust. 
They  are  eases  of  some  remote  heir,  some  one  claiming  under 
the  parties :  but  there  is  no  case,  where  the  trust  was  at  an 
end.  He  could  not  mean  either  the 'Crown  or  trustees  to 
take  any  beneficial  interest. 


The  Lord  Chancellor  stated  the  case ;  and  delivered  hit 
opinion. 

It  was  contended  as  to  one  moiety  of  the  stock  in  the  pos- 
session of  the  testator,  and  what  has  accrued,  that  by  the 
direction  to  the  trustees  it  is  become  real  estate;  and,  there 
being  no  issue  of  Mary  King ^  who  would  be  entitled  to  the 
capital  of  it,  that  the  Crown  is  entitled ;  as,  there  befaig  no 
representative  in  the  inheritable  line  of  the  testator,  or  his  son, 
Or  Mary  Kingy  she  having  no  heir  of  the  blood  of  Clarke^  it 
has  escheated.  On  the  other  hand  it  was  contended,  that,  as' 
in  fact  it  is  personal  property,  and  there  is  no  absolute  trust, 
fixing  imperatively  upon  it  the  quality  of  land,  but  it  might 
still  have  been  invested  in  land  so  as  to  continue  personal,  and 
as  there  is  no  person,  who  can  under  any  possible  intention 
claim  execution  of  the  trust,  it  must  remain  personal.    The 

argument. 
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argument,  pressed  to  have  it  considered  as  real  estate,  takes  1793. 

the  scope  of  those  cases,  which  go  upon  the  rule,  that  what  is      ^nr^^^^ 
directed  to  be  done  ought  to  be  done,  and  that,  which  ought  ^^ 

to  be  done,  is  considered  as  done  ;  that  the  directions  in  the  Dbnne. 
win  turned  the  money  into  land ;  and  it  must  in  all  subsequent 
proceedings  be  so  considered,  even  to  the  extent  of  an  escheat* 
1  abstain  from  the  discussion  at  large  of  the  doctrine,  that  has 
been  traced  through  a  great  many  cases,  and  is  liable,  I  think, 
still  to  a' farther  investigation,  and  to  be  more  exactly  defined. 
Whether  this  Court  will  on  behalf  of  the  real  representative, 
daiming  merely  as  a  representative,  and  against  the  personal 
representative,  exercise  what  is  called,  I  know  not  why,  the 
fiiTour  of  the  Court  towards  the  real  representative,  and  exer-  • 

dae  that  between  them,  both  volunteers,  in  order  to  ♦  give      [  ♦  184  ] 
a  sum  of  money  a  quality,  it  has  not,  I  need  not  now  decide. 
I  fisd  a  difficulty  in  doing  it,  surrounded  as  I  am  by  autho- 
rides,  which,  if  they  were  pressed  to  the  utmost  extent,  would 
compel  that  construction  and  even  carry  it  to  the  case  of  the 
CioinL     But  I  believe,  in  every  case  of  that  kind,  all  of  which    The  mle,  t^at 
myfery  accturately  and  fully  collected  in  Mr.  Hargrctv^s  argu-  money,  directr 
■wit  in  PaUeney  v.  Lord  Darlington^  it  is  a  necessary  circum-  ©d  to  be  laid 
stanoa,  that,  where  it  is  by  will,  the  will,  and  where  by  con-  ^"    '"    ""  ' . 
tract,  the  deed,  must  decisively  and  definitively  fix  upon  the   ,  ^       .     . 
Bwrney  the  quality  of  land  (27).     That  is  not  the  present  case;  ijolcU  only 
the  testator  having  left  it  perfectly  at  large,  whether  in  the  where  the  qaa- 
conversion  of  tiie  property  it  should  be  converted  into  inherit-  lity  of  land  is 
able  property,  or  that  species  of  landed  property,  that  would  imperatively 
be  distributable  as  personal.     I  do  not  perceive,  that  it  is  to  ^*®^  ®°  ^® 
be  argued,  though  very  ably  attempted  by  the  Attorney  and  ^^^^1* 
Solicitor  General  for  the  Crown,  that  the  direction  to  the  ex- 
ecutors is  merely  leaving  an  opening  to  them  to  make  a  pur-- 
duue  of  some  leasehold  interest,  that  might  be  convenient  to 
Ae  occupation  of  the  land ;  but  that  the  general  purpose  was 
to  turn  it  into  land,  in  order  to  make  it  descendible ;  as  for 
tliat  I  must  collect,  that  the  uses,  to  which  he  intended  to 
spply  the  purchase,  are  uses,  that  could  only  be  executed  in 
ctmsequence  of  its  being  descendible  estate,  that  was  to  be 
purchased.     But  the  testator's  object  regarded  principally  a 

provision 

(27)  Post,  Swann  v.  Fonnercau,  Vol.  Ill,  41.     Curtis  v;  Hutton^ 
XIV,  537. 
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provkion  for  his  son.  His  look-out  did  not  go  very  fiur ;  as  in 
a  fewjrears  the  sonwoiild  have  been  absohite  master.  The 
will  is  careless  after  that :  but  evidently  beyond  the  first  takers 
for  life  the  very  next  person  to  take  would  have  had  the  abso* 
lute  estate.  There  was  no  remainder^  or  limitatioii  in  strict 
i^ettlement.  The  children  oiMaryKiMg  at  the  death  of  the 
tenant  for  life  would  have  become  absolutely  entitled.  Thcie* 
fcnre  a  long  term  would  have  done  just  as  welL  It  would  he 
too  much  to  state,  that  it  should  be  merely  in  the  optiim  of  the 
trustees :  but  certainly  the  persons  entitled  beneficially,  when 
they  became  entitled,  had  a  right  to  say  to  the  trusteeSf 
**  buy  leasehold**  or  **  buy  freehold  ;*'  as  there  was  no  person 
beyond  them,  who  could  controul  their  absolute  decision  upon 
it.  This  brings  the  case  to  that,  quoted  in  Guidot  v.  Quidoi^ 
which,  it  is  said,  has  been  examined  in  the  Register's  book ; 
and  is  correct  in  Atkym.  The  distinction  therefore  in  die 
present  case  is,  that  that  essential  circumstance,  up<»i  which 
all  the  decisions  must  be  bottcnned,  namely,  that  the  quality  of 
real  *  estate  is  imperatively  and  definitively  fixed  upon  it  by 
the  instrument,  fails  in  this;  and  it  remains  ad  arbiirimmf 
whether  it  is  to  be  considered  as  land  or  money.  Then  is 
there  any  reason  to  raise  an  equi^  to  convert  the  money  into 
a  different  species  of  property  in  order  to  create  a  different 
effect?  There  is  no  person,  claiming  under  the  will  of  the 
testator,  appearing,  to  inust,  that  it  shall  be  considered  as 
that,  which  de  /ado  it  is  not.  The  Crown  comes  under  no 
head  of  equity.  I  think,  it  would  be  a  great  stretch,  even 
if  that  circumstance  of  the  option  was  wanting ;  but  with  that 
circumstanee  to  convert  it  for  the  Crown  is  too  extraordinary 
for  a  Court  of  Eiquity.  It  is  my  opinion  therefore,  that  the 
case  is  unaffected  by  that  general  train  of  authorities  iqpon 
the  peculiar  drcumstanoes  of  the  will;  and  that  I  am  at 
liberty  to  consider  one  moiety  to  be  that,  which   in  trudi 

It   IS. 

As  to  the  other  moiety  I  am  not  in  the  least  embarrassed^ 
as  by  the  ccmduet,  which  the  parties  have  held,  I  am  not 
called  upon  to  convert  it  into  land;  as  it  answers  every  pur- 
pose as  well  or  rather  better  to  continue  it  personal  proper^. 
As  to  the  estates,  he  actually  possessed,  the  freehold  he  has 
pot  devi;ied  to  bis  trustees  undoobledly.    I  cannot  find,  that 
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any  estate  is  giTen  to  them  in  any  part  of  the  witl«    If  they 
were  to  execute  this  trust,  they  must,  if  they  had  purchased 
)and,  hafe  declare  it  to  uses  as  a  legal  estate :  but  as  to  the 
land  he  actuaDy  possessed  there  is  no  devise  to  them  at  all» 
The  only  legal  interest  in  them  would  have  been  to  receive 
the  tents  and  profits  during  the  minori^  of  the  son,  and  to 
spply  them  to  the  married  women  during  their  lives.    The 
conoequenoe  of  there  being  no  devise  to  the  trustees  is,  that 
one  moiety  of  the  fireehold  will  go  to  tl^e  branch  claiming 
finder  Mrs.  CSbirite I  the  other  being  transmitted  to,  the  son, 
and  there  beii^  no  heir,  one  moiety  of  the  freehold  does 
imdoubtedly  escheat.    As  to  the  leasehold,  it  is  no  part  of 
tfiat  fund,  which  was  to  be  sold  and  laid  out  in  the  purchase 
of  land ;  nor  is  the  general  personal  estate  according  to  the 
ssnstruction  I  take  of  the  will,   to  be  so  laid  out«     The 
mrds  are  confined  to  the  stock,  he  was  actually  possessed  of, 
Nid  the  produce  of  bis  estate  to  be  received  by  bis  execu- 
tors; which  is  deariy  annuiJ  produce;  as  it  is  produce  after 
discharging  maintenance  and    other  annual  charges.     The 
dang  to  be  laid  out,  upon  which  the  trust  attaches,  is  only 
dii^  fond  and  that  produce.    How  much  there  would  be  at 
Im  death  is  uncertain.     Besides  that  he  had  other  personal 
jproperty  and   *kasehold  estatet  which  he  has  never  again 
takeq  up,  except  as  coupled  with  the  freehold:  but  there  is 
00  direction,  that  either  the  leasehold  or  the  general,  residue 
of  the  personal  estate  shall  by  the  executors  be  converted 
Into  land«     One  moiety  of  the  leasehold  therefore  goes  to 
those  claiming  under  Mrs.  Clarke,  viz.  in  moieties  between 
frimees  Searle  and  Elizabeth  AbboUi  whose  husband  must 
Inve  her  shar^  as   administrator:   the  other  falls  into   the 
reipdae  of  personal  property ;  and  becomes  distributeblei  as 
Ae  general  residue  is.     There  seems  to   be  other  estetes* 
Upon  the  report  there  appears  to  be  outstanding  debts,  and 
M  desperate  debts ;  among  others    a  mortgage ;    therefore 
4ieTe  is  a  residue,  the  distribution  of  which  must  make  part 
of  die  ccmsideratipn  of  the  Court.    The  personal  estate  then 
Uiiiig   into    the    residue,    the    disposition    of  that    residue 
nxut  be   to  distribute  it  as  the  personal  estate  of  the  tes* 
Utfff,  vesting  in  point  of  right  first  in  the  son,  sole  next  of 
of  t)|^  testatojr^  u|H)n  \^\&  death  iq  4'^^  Simpson  and 
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Frances  Clarke^  who  were  at  his  decease  his  next  of  kin ; 
and  from  these  two  the  representation  is  deduced  as  to  Amte 
Simp8an*9  moiety  through  her  daughter  Mary  to  King,  her 
husbfuid ;  the  representation  of  the  other  part  is  carried  on 
from  Frances  Clarke  to  the  wife  of  Walker^  her  executrix. 
As  to  the  5200/.  South  Sea  stock,  and  61002.  South  Sea 
annuities,  standing  in  the  name  of  the  testator  at  his  deaths 
with  aOOL  like  annuities,  the  first  and,  I  believe,  the  only 
purchase,  made  in  the  life  of  the  son,  and  which  is  ad- 
mitted to  be  the  whole  amount  of  the  clear  produce  during 
the  life  of  the  son  after  the  deductions  for  his  mainte- 
nance, &c.  these  sums  are  the  subject  of  the  will,  directed  to 
be  invested  in  some  purchase.  No  purchase  was  made :  but 
the  dividends  were  applied  properly  enough  by  the  trustees 
in  moieties  according  to  the  directions  of  the  will  as  to  the 
rents  and  profits  of  the  estates  to  be  purchased.  The  ca- 
pital now  remains  to  be  disposed  of;  one  moiety  belongs  to 
Frances  Searle  and  Elixabeth  Abbott,  daughters  of  Frances 
Clarke  ;  the  other  faQs  back  into  the  general  residue  of  the 
personal  estate;  and  will  follow  the  disposition  of  the  re- 
sidue. Frances  Searle  has  disposed  of  her  share  by  her 
will.  As  to  the  share  of  Mrs.  Abbott,  it  is  contended,  that 
belongs  to  her  heir  at  law.  He  takes  the  same  general 
line  of  argument  as  the  Crown,  that  it  is  to  be  considered 
as  land,  and  for  the  heir  at  law:  if  so,  her  deed  of  ap* 
pointment  cannot  pass  it,  and  it  is  to  be  considered  as  in* 
effectually  disposed  of  for  want  of  her  examination.  I  need 
^  not  enter*  into  that  question  as  to  her  appointment  without 
examination ;  as  it  is  clear,  she  had  a  right  to  consider  it  tt 
personal  property  on  account  of  the  option ;  and  the  deed  of 
appointment  being  quite  suflScient  to  dispose  of  it,  if  it  was 
leasehold,  and  equally  sufficient  to  dispose  of  it  in  transitu 
m  its  progress  towards  leasehold,  her  heir  is  therefore 
barred  by  that  deed,  and  can  take  only  what  he  is  entitled 
to  und^r  it.  That  share  therefore  must  go  according  to  the 
trusts  of  the  deed  of  appointment.  Then  there  is  a  large 
sum,  between  8  and  9000/.  South  Sea  annuities.  The  greater 
part  consists  of  accruing  dividends,  laid  out  from  time  Up 
time  upon  that,  which  was  to  have  been  the  portion  of  th^ 
Simpsons.    That  will  follow  the  same  rule  as  to  the  moietjf" 
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itself,  and  will  go  between  King  and  Walker.  There  must  be  17M. 
m  &rther  inquiry  as  to  the  copyhold.  I  do  not  know,  who 
was  admitted  since  the  death  of  the  testator,  or  who  is  now 
the  tenant.  If  there  is  no  surrender,  I  can  decree  nothing  Dbnnb. 
about  it  The  Master  has  reported,  that  one  moiety  of  the 
copyhold  escheated;  but  that  must  be  a  mistake ;  as  the  copy- 
hold cannot  escheat  to  the  Crown.  A  moiety  of  a  moiety 
must  of  necessity  belong  to  the  heir  of  Mrs.  Abbott ;  neither 
the  fine  nor  the  appointment  touching  it 

1793. 
JERRARD  V.  SAUNDERS.  ^'^  12/A. 

4Bro.C.C:^22. 
T^HIS  bill  was  for  discovery  of  deeds,  relating  to  the  Plain-  Plea  averring 
tiiff's  tide,  and  to  restrain  proceedings  in  ejectment.    The  in  answer  to  a 
bill  charged  constructive  notice  in  the  party,  under  whom  the  ^"■*'8»^  o»  ^^'^" 
Defendant  claimed,  of  a  settlement,  under  which  the  Plaintiff  #1   f     ' 
daimed,   firom  a  transaction,   in  which  the  deeds,   the  dis-  «i|e*Defend- 
eoTery  of  which  was  sought,  were  delivered.    The  Defendant  ^^f^^  know- 
pleaded  purchase  for  a  valuable  consideration,  and  averred,  ledge  and  be- 
dttt/.D.,  under  whom  he  claimed,  had  not  to  his  knowledge  lief  there  was 
and  belief  any  notice  of  the  title  set  up  by  the  Plaintiff:  but  ^^  iiotice,  dis- 
lie  did  not  answer  the  facts  charged  as  affecting  him  with  ^"®^®^  •  "® 
fiDi^iM^  ( QR\  ought  to  an- 
^     ^'  swer  the  facts; 

and  the  Court 
Lord  Chancellor.  i^  to  m^j^e  fi^Q 

h  not  the  plea  very  novel  in  the  manner  of  pleading?    The  constmction. 
Defendant  denies  to  his  knowledge  and  beUef  any  construc- 
tive ^  notice  in  the  person,  under  whom  he  claims.     He  must      [  *  188  ] 
answer  to  the  facts,  which  constitute  notice. 

Mr.  Lloyd,  for  the  Plaintiff. 
-  He  must  answer  directly  as  charged  by  the  bill.    He  has 
^brought  an  ejectment;  and,  being  out  of  possession,  he  pleads 
parchase  for  valuable,  consideration.    That  he  cannot  do. 

Lord  Chancellor. 
He  must  set  forth  the  facts,  charged  in  the  bill,  from  which 
the  Court  will  construe  notice ;  particularly  whether  the  title- 
deeds 
(28)  The  case  is  stated  at  large,  post,  454. 
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deeds  were  delivered.  He  assumes  to  himself  tlie  proposition. 
He  judges^  what  is  constructive  notice ;  and  then  denies,  that 
to  his  knowledge  and  belief  he  had  constructive  notice.  The 
bill  does  not  impute  direct  notice  to  him.  It  is  consbtent 
with  every  thing  he  says  in  answer,  that  the  very  settlement 
itself  might  have  been  delivered.  He  must  let  the  Court 
judge  of  that.    The  plea  must  be  disallowed  (S9). 

(29)  Bea.  El.  PL  Eq.  21,  230. 


1703. 
JimelQilL 
Defendant  be- 
ing  outlawed, 
motion,  that 
he  might  ap- 
pear within  a 
limited  time, 
upon  the  equi- 
ty of  statute 
6  Oeo.   II. 
c  25.  granted, 
though  he  had 
not  been  in  the 
kingdom  for 
two  years  be- 
fore the  s»&- 
pma* 


CLARKE  V.  WRIGHT. 

]^R.  ^JSJSOT  moved,  in  order  that  a  bill  might  be  taken 
jpro  confesso  upon  the  equity  of  the  statute  5  Geo.  II. 
e,  S5.  that  the  Defendant  should  appear  to  the  gubpcma  widiin 
m  limited  time.  The  eighth  section  of  the  act  requires  an  affi- 
davit, that  the  Defendant  had  been  in  the  kingdom  within  two 
years  before  the  subpoena  issued.  That  was  not  the  case  in 
this  instance ;  the  fact  being,  that  the  Defendant  was  outlawed. 
In  support  of  the  motion  a  manuscript  case  before  Lord 
Camden  (30),  was  cited:  and  another  before  Lord  Tkmf 
low  (31),  upon  the  authority  of  the  former;  in  both  which 
it  was  thought  suflScient  to  state,  that  the  Defendant  con- 
tinued abroad  to  elude  justice,  and  avoid  the  process  of 
and  other  Courts  ( 32 ). 


The  motion  was  granted. 

(30)  Matan  v.  PoHer,  IGth  May, 
1768.    1  Dick.  401. 

(31)  CfoMcoyne  v.  Kitcknamt 
99th  Ame,  1788. 

(38)  See  Neak  v.  NorriSt  post. 
Vol.  V,  1,  where  the  Mloiier  of 
ike  RoUi  refused  to  make  the 


order  without  an  affidavit,  that 
the  Defendant  had  been  in  tho 
kingdom  within  two  years  be* 
fore  the  gubpana  issued ;  and  ex* 
pressed  his  dissatisfaction  with, 
this  case. 
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SANDFORD  v.  REMINGTON,  1793. 

JwM  19/A. 

nnHE  Attorney  General  mored  to  suppress  depositions  on    Attornej  ex« 

die  ground,  that  the  witness  was  confidential  attorney  amined  as  a 
Mid  solicitor  of  one  of  the  parties.    He  said,  the  Court  will  'fitness  must 
on  motiiHi  suppress  depositions,  if  improper ;   as  a  Court  of    '*®*®*®  ^^ 
Law  would  prevent  improper  evidence  from  going  to  the  jury,  . 

if  tendered  at  the  trial.  Ws  X'l^t,  as 

On  the  other  side  it  was  said,  depositions  are  never  sup-  execation  of  a 
pressed;  though  interrogatories  are.  deed,  &c.;  not 

%  private  confi- 

Lard  Chancellor.  denUal  con?er- 

I  see  no  possible  way  to  come  at  it  but  by  referring  it  to  the  f^  ^"  ^^ 

Ihster  to  see,  how  mudi  was  matter  of  that  sort,  that  from  ^^.^   .    i>  . 

'  reasons    lor 

die  eonfidence  between  attorney  and  dient  ought  not  to  be  making  it,  &c« 

di^dosed.    It  is  not  adequate  to  the  case  to  let  it  stand,  on  motion  to 

tnarting  to  never  letting  it  have  effect.    It  is  very  difficult  at  suppress  the 

Iwr  to  argue,  that  the  evidence  should  not  have  been  given ;  depositions  ro- 

and  therefore  it  should  have  no  effect.    The  Judge  may  strike  *®"^  ^  "^^ 

ftc  evidence  out  of  his  notes :  but  it  has  its  effect    The  Court  7  t-    i 
^1  .     »..  .  ,    ,  .       _     to  his  know- 

tikes  upon  Itself  to  stop  a  witness ;  and  does  not  require  the  j^ j^^  ^g  eonfi- 

cljeedon  to  be  taken.    This  witness  may  be  called  on  to  dis-  dential  attor- 

dose  all,  that  did  pass  in  his  presence  at  the  execution  of  the  ney ;  in  order 

deed,  as  a  witness ;  so  his  having  been  sent  by  his  client  with  to  have  that 

orders  to  put  the  judgment  in  execution:  that  is  an  act:  but  wppwa8«d. 

he  18  not  to  disclose  the  private  conversation  as  to  the  deed 

with  regard  to  what  was  communicated  as  to  the  reasons  iox 

naking  it  (33),  &c.     I  have  seen  much  evidence  lately,  that 

T)Ught 

(33)  See  VaiUaiU  v.  Dodemede^  &ark.  240.     Earl  Cholmondeley 

^AtL  524.     Doe,  ex  dem.  Jvpp  v.  Lord  CUnion,  post.  Vol.  XIX^ 

^» Andrews^  Cawp.  Q45.    Cobden  26 J.     Coop.  80.     Pcrkkunt  v. 

^  Kendrick,  WiUon  v.   RastaU,  Lowten,  2  Swanst,  184.    Bram" 

4  Term  Rep.  431,  753.     Hooper  well  v.  Luau,  2  Bam.  Sf  Cretg. 

V.  Barconrt,  1  H.  Biacht.  53^.  •  745.     Cromack   ▼.  Heathcoie^  2 

Sptncdey  v.  Schulenburgh,  lEast,  Brod.  Sf  Bing.  4.    In  that  case 

^7.    1  Sch.  ^  Lef.   226.     Ex  the  Court    of  Common   Pleas 

P«1e  Treacher  4r  Law,  Buck,  17,  held    confidential,    profossional, 

Ho.    Parkins   v.  Hawhshawp  2  communications^  generally,  with- 
out 
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Remington. 


ought  not  to  have  encumbered  the  records.  This  man  con- 
cludes with  his  conception  of  what  might  have  passed  else- 
where from  the  countenance  of  the  person  at  the  time  of 
execution*  It  is  a  pity,  that  should  ever  have  been  inserted. 
Refer  it  to  the  Master  to  inquire,  which  of  the  matters  in  the 
depositions  came  to  the  knowledge  of  the  witness  as  confi- 
dential attorney  and  solicitor  (S4).  The  Register  says,  depor 
sitions  are  often  suppressed  upon  motion  for  impertinence  and 
scurriUty. 


oat  reference  to  a  suit  depend- 
iDg  or  contemplated y  within 
the  privilege ;  which  seems  to 
have  been  previously  doubtful : 
but  the  importance  of  the  at- 
torney's secrecy  to  the  client's 
interest  cannot  depend  upon  the 
existenee  or  prospect  of  a  suit 
The  privilege,  being  the  client's, 
not  the  attorney's,  if  waived  by 
the  client,  cannot  be  set  up  by 
the  attorney.  Upon  another 
question,  which  has  occurred  in 
bankruptcy,  whether  the  privi- 
lege can  be  maintained,  after  the 
client  has  been  examined  upon 
the  same  subject,  in  the  absence 
of  authority  it  may  be  observed, 
that  this  privilege  is  distinct 
from,  and  independent  of,  the 


personal  privilege,  protecting 
the  party  from  the  necessity  of 
disclosing  what  may  affect  him 
with  pain,  penalty,  or  forfeiture; 
and  is  much  more  extensive; 
and  its  value  most  be  mA- 
mated  by  the  degree  of  prciju- 
dice  to  the  client  and  advantage 
to  his  adversary  from  thedisdor 
sure  of  the  solicitor  in  jatportant 
and  complicated  cases,  oompared 
with  the  effect  of  an  exammation 
of  the  party  himself. 

(34)  In  ParkhjorU  v.  LowUm, 
8  Madd.  124,  it  was  held,  that 
the  question,  whether  the  subject 
of  the  inquiry  is  confidential,  or 
ought  to  be  answered,  is  to  be 
determined  by  the  Court,  not  by 
the  Master, 
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GENERAL  ORDER  IN  BANKRUPTCY,  ^gg. 

June  2e^A. 
T^HEREAS  by  the  practice,  which  hath  obtained  for  some      General  or- 
years  past,  eight  Gazettes  must  have  been  published  der,  thatcom- 
ifter  the  issuing  a  commission  of  bankrupt,  before  any  other  ™**"®***  ^' 
person  than  the  attorney^  who  sued  put  such  commission,  can       c-Jj  < 
piocure  the  same  to  be  superseded  for  want  of  prosecution,  l^^^^  ^^^ 
and  whereas  the  time  so  allowed  for  superseding  such  com-  be  snperaed- 
nuadons,  as  are  to  be  executed  in  the  dity  of  Xrondbn,  is  foimd  ableforwantof 
to  be  unnecessarily  long,  and  the  preference,  which  the  at-  prosooutioii  at 
tomey  suing  out  such  commission  obtains  in  superseding  the  ^®  ®**"  of  four- 
sane  for  want  of  prosecution,  and  consequently  in  suincr  out  ^,        *^'*  *^ 
«oAer  commission  upon  the  petition  o?8ome  other  cr^tor  ^^^  ^"^ 
immediately  after  such  supersedeas,  hath  been  likewise  found  landmi  at  the 
to  be  prejudicial  to  the  due  course  of  proceedings  in  the  suing  end  of  twenty- 
odt  and  prosecuting  commissions  of  bankrupt,  I  do  therefore  eight  days. 
Older,  that  any  commission  of  bankrupt,*  which  shall  be  sued  ^^^^  Ae  date, 
out  from  and  after  the  26th  day  of  June  instant,  and  to  be  *°^  ^^^  ®"« 
eKcnted  in  the  city  of  Landon,  shall  be  supersedable  for  want    .*^  ""^"[^J^^ 
(^prosecution  at  the  expiration  of  fourteen  days  and  not  the  ©rd       f 
Booner  after  the  date  thereof,  and  that  any  commission  of  ^be  superse- 
Inoknipt,  which  shall  be  sued  out  from  and  after  the  said  d^as,  and  Uie 
Widay  otJune  instant,  and  not  to  be  executed  in  the  city  application 
^London,  shall  be  supersedable  for  want  of  prosecution  at  ^^st  made  in 
4e  expiration  of  twenty-eight  days  and  not  sooner  after  the  ^'^  "V  ^7 
Jitc  hereof;  and  I  do  farther  order,  that  one  day  shall  elapse  *°^  otner  at- 
sfter  the  expiration  of  the  said  fourteen  or  twenty-eight  days,  , 

lefijre  any  order  shall  be  made  for  such  supersedeas,  and  that  g^j  ^^^  ^ 
the  api^cation,  which  shall  in  the  course  of  that  day  be  first  mission  shall 
&ade  by  any  other  attorney  or  solicitor  than  the  attorney  or  be  preferred 
nficitor,  at  whose  instance  the  supersedable  commission  was  to  that  of  the 
Woed,  for  a  supersedeas  of  such  a  commission  and  for  a  new  attorney,  wbp 
commssaon  to  be  issued,  shall  be  preferred  to  an  application  *^      ^^^  ^^ 
for  the  same  purposes  by  the  attorney  or  solicitor,  who  sued 
OQt  sach  supersedable  commission. 

LOUGHBOROUGH,  C 


^"ot.  11,  O 
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Jufy  I'tt.  BALL  V.  MONTGOMERY. 

SdtUemeDt  on  PREVIOUSLY  to  the  marriage  of  Mn  and  Mro.  Bag 
marriage  of  5000^.  stocky  to  the  interest  and  dividends  of  which  die 

stock  belong-  was  under  the  will  of  her  uncle  entitled,  until  she  should  attain 
lag  to  the  wife  the  age  of  21,  when  the  principal  was  to  be  absolute^  trana- 
in  trast  after  feared  to  her,  was  with  the  concurrence  of  the  husband  Tested 
death  of  the  ^^  y^er  mother  Mrs.  Aynsworth  and  in  Montgomery^  upoa 
V     /     ,  trust,  that  the  husband, should  receive  the  interest  aad  divi- 

vived  for  him  ^^"^^^  after  the  death  of  the  wife,  in  case  he  should  survive 
for  life,  if  no  her,  for  his  life,  and  in  the  event  of  there  being  no  issue  that 
nsne,  the  the  whole  should  revest  in  her  in  the  same  manner  as  if  she 
whole  to  revest  had  continued  sole,  with  power  of  appointment  of  the  whole 
in  the  wife  with  ^p  p^.^;  ^o  such  persons,  and  in  such  manner,  as  she  should 
power  of  aj^   ^IjJ^j^  £j..  j^j  default  of  appointment  to  go  to  her  next  of  kin 

^^    ^    ,        according  to  the  statute  of  distributions.     By  this  setdement 

non^,  to  her  •  .        .  .         • 

next  of  kin  -    ^^^^  ^^  ^^  disposition  of  the  interest  and  dividends  during 

the  wife  eloped  ^^  J^^^^  \vre^  of  the  husband  and  wife.    In  May^  1785^  she 

and  fived  in      came  of  age ;  and  in  June  foDowing  made  an  appointment, 

adnllery ;  on     giving  the  whole  fund  to  her  husband,  in  case  there  should. 

the  bitt  of  the  be  no  issue*    In  1788  she  eloped  from  her  husband;  ancl 

hnsband  to       immediately  after  instituted  a  suit  m  the  Ecclesiasjtical  Cour^ 

,  ,  . ,  ^  against  him  for  a  divorce  on  account  of  impotence.^  ThaC 
denda  paid  to    ^  .  ^  . 

him  dnrine       ^^  ^^  determined  in  favour  of  the  husband ;  who  was  di»- 

their  joint        missed  from  the  charge :  but  by  the  course  of  the  Coujrt  ke 

lives,  evidence  was  obliged  to  pay  all  the  costs.    After  the  separation  sh^ 

of  such  intent,  lived,  and  at  the  hearing  of  this  cause  continued  to  live,  in  ^ 

or  that  they    state  of  adultery.     The  bill  was  brought  by  the   hushaad 

should  be  to    against  his  wife  and  tlie  trustees,    claiming    the   dividends 

^^*     ..    during  their  joint  lives,  and  to  have  the  fund  seemed  an 
use  of  the  wife,  ^ , .  •  .  ,«,  .  . , 

TOfnsed  •   but    *"^^^^"*^  ^^  '^  contmgent  mterest    They  went  mto  evidence 

held  to  belong  ^^  ^^  ^^^^  ^  ^  ^^  intention  at  the  tkne  of  makiiig  the 
to  the  hosband  settlement ;  all  parties  contending,,  that  it  was  contrary  to  tbe 
for  the  mntnal  *inteiitiQ0t 

support  of  both ;  decreed,  that  the  costs  and  also  the  expenees  of  the  hus- 
band in  a  groundless  suit  instituted  against  him  by  the  wife  in  the  Eccle- 
siastical Court  should  be  paid  out  of  the  accamalation,  a^d,  the  only 
surviving  trustee  appearing  not  to  be  indifferent,  that  the  future  dividenda 
should  be  paid  into  Court 

Costs  refused  to  a  trustee,  setting  up  a  trust  different  from  what  it  really 
was :  but  general  misconduct,  &c.  is  not  a  sufficient  ground. 
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fatentioi^  and  ought  to  be  varied.  The  Plahitiff  insisted,  that 
it  was  a  mere  omissien  in  not  giving  him  the  dividends  ex^ 
piesaly  for  the  lives  of  himself  and  his  wife :  the  wife  and  her 
mother  oontendedi  that  the  omission  lay  in  not  creating  a  trust 
at  to  dioae  dividends  for  the  separate  use  of  the  wife.  Upon 
-4iiB  pcHBt  the  Lord  ChomceUor  said,  early  in  the  causei  that 
lie  must  take  the  settlement,  as  it  was ;  and  could  not  alter  it 
by  parol;  and  therefore  should  pay  *no  attention  to  the  evi* 
denoe  produced  for  that  purpose  on  either  side. 

Mlien  die  cause  was  heard^  Monigamery^  one  of  the  trus- 

teeSf  was   dead.     The   questions  were,    first,  whether  the 

Vluntiff  was  entitled  to  these  dividends  during  the  joint  lives 

•f  himself  and  his  wife ;  or  whether  she  could  claim  them,  as 

i  resulting  trust  to  her  separate  use ;  secondly,  if  the  Plaintiff 

Iras  entitled,  whether   he  could  take  the  dividends  without 

niAang  a  provision  out  of  them  for  the  wife :  a  third  question 

was  made  at  the  bar,  though  not  prayed  by  the  bill,  whether, 

V  the  Plaintiff  could  not  succeed,  the  dividends  should  not  be 

hroiight  into  Court. 

There  was  contradictory  evidence  as  to  the  Plaintiff's  usage 
'  tf  lus  wife.  On  her  part  it  was  insisted,  that  his  ill  treatment 
was  tiie  cause  of  her  leaving  him :  for  him,  that  was  said  to 
kfe  been  occasioned  by  the  persuasions  of  her  mother. 
There  was  also  evidence  of  fraud  by  the  husband  in  procuring 
ber  appointment  by  his  making  a  will  at  the  time  in  her 
&Toar. 


t7M. 


Ball 

MONIHSO- 
MSRT. 


[  ♦192] 


AUamey  General  and  Solicitor  General^  for  the  Plaintiff. 

tf  the  husband  cannot  succeed  upon  evidence  of  the  inten- 

lion,  ycft  in  law  he  is  entitled  to  these  dividends.    Under  the 

appointment  he  has  an  interest,  which  entitles  him  to  caQ  to 

kne  the  fund  secured.    This  Court  has  no  jurisdiction  to  try 

Hie  ground  of  separation  between  husband  and  wife.    There 

We  been  cases,  in  which  the  Court  has  refused  to  give  the 

fvoperty  of  the  wife  to  the  husband  without  provision  being 

Bade  for  her :  but,  if  he  chooses  to  go  without  the  property 

lumself,  the  Court  cannot  give  her  own  property  to  her ;  Alex- 

<»(ier  V.  IHPCuttSughy  before  Lord  Thurlow :  there 4;he  husband 

'tted  the  wife  very  iH ;   yet  the  Chancellor  every  year  for  six 

"^^ccestire  years  decided,  tiiat  she  could  not  have  any  part  of 

02  her 


IM  ,     OASES  IN  CHANGSRVi 

1999*         Btanoeft  the  Court  thinks  reasonable*    If  ibe  husbaadl  f 

^^IT,         wife  under  the  necessity  of  withdrawing  hersctf  from  eo 

«.  tion,  the  Coinrt  will  go  &rther  than  merely  to  impost  • 

MoNTGO-     tion  upon  the  appUcation  of  the  husband^  and  will  entc 

^^  '        suit  by  the  wife  for  separate  maintenanoe  out  of  her  o« 

perty.    In  Oxenden  ▼.  Owenden,  S  Vem.  49dj  it  was  s 

the  Lord  Keeper,  that»    as  a  Court  of  Equity  will  ol 

husband,  who  comes  into  equity  for  his  wife's  portion^  U 

a  settlement  on  the  wife  by  way  of  jointure,^  pr  to  se 

maintenance  to  her^  in  case  she  shall  outlive  him,  the 

ought  much  rather  to  do  it,  where  the  wife  is  at  pres 

duoed  to  a  starving  condition,  and  especially  when  the 

tkm  of  the  trust  is  to  be  directed  by  the  Court    WUU 

CaOow,  S  VertL  762.    Therefore  Atkyn$  must  be  mistq 

making  Loifd  Hwrdioieke  say  in  Head  v.  Head,  3  JlH 

that  he  could  find  no  precedent  for  compelling  a  husb 

pay  a  separate  muntenance  for  his  wife  unless  upon  an 

ment  between  them,  and  even  then  unwillingly;  as  in  tho 

oases  fitnii  VerHon,  there  was  an  express  agreement,  th 

[  ^  195  ]      husband  should  have  the  *  portion  to  his  own  use  dun 

covertare;  ye^  there  being  reasonable  cause  for  her 

apa:tf t^  separate  maintenance  was  decreed.     The  Plainti: 

usage  of  his  wife  is  an  implied  agreement  to  provide  he 

separate  maintenance.    If  there  had  been  an  express. 

menC  for  iX,  her  sabtequent  ill  conduct  would  not  hay< 

vested  her  firom  coming  here  to  enforce  it ;  Sidn^jf  v.  S 

SPL  WilL  fl89«    li  is  not  contended,  that  at  the  tune  i 

'  eIo|)ement  abe  knew  the  person,  with  whom  she  has  sinec 

mitted    adultery.     There  is  no  evidence,    that  her  cm 

afibrded  an  excuse  for  using  her  ilL     Some  people  oqI 

they  heard   she  paid  too  much    attention  to  a  man  i 

Wrigbt^  If  it  is  doubt&l,  whether  she  is  entitled,  yet 

dividteda  ought  not  to  be  brought  into.  Court;  noi)  u 

prayed  by  the  bill  f  the  trustee  being  in  possession.    TI 

ou^t  to  be  dismissed ;  as  the  husband  fails  in  the  only  gi 

OQ  which  Im  goes,  namely,  the  intent  of  the  settlement 

Lord  CbANCBLLOE«) 

I  did  not  recollect,  that  there  were  such  cases,  as  are 
£rom  VemotK    It  is  contrary  to  the  established  doctrine^ 


CASB8  m  CHANC£RTi  1^5 

A  teiiled  ipiiman  lihdtild  be  A  Plaiiitiff  id  A  suit  in  this  Cotin  }7t)d. 

Ite  be|>arftie  iiiaiiitenltnoe(  87  )•    Thefe  was  a  case  o{  Lambert  ^^"^ 

^.  ZiMlfi^^  frohk  ttelAnd  in  the  House  of  Lords,  in  which  the  ^^ 

^sttfes  #effe  ihufeh  cofisidered ;  and  I  take  it  to  be  now  the  esta-  MoNTdo- 

Vlikbed  laW,  diat  no  Court,  not  even  the  Ecclesiastical  Court,  mbry.    . 

Baft  An^  ondintd  jurisdiction  to  cdve  a  wife  Separate  maintenance.  .  .    , 

^^        "^  ^  *  .  any  original 

It  is  j&lwayii  As  incidefital  to  some   other  nlatter,    thdt  she  lurigdiction  to 

'teCTiiifel*  Hitided  to  b,  separate  provision.     If  she  applies  in  give  a  wife  se- 

liSA  Ctiurt  upon  a  SuppUcavii  for    security  df  the    peabe  parate  mainte- 

against  her  husband,  aiid  it  is  necessary,  that  she  should  live  nance :  but  it 

aftot,  as  faicidental  to  that  the   C/tancellor  will    allow  her  j"*y  ^  ^^^^ 

sqNtrate  maintenance :  So  in  the  Ecclesiastical  Court,  if  it  is  *"®'^®'*^v  ** 

meemry'for  a  dirorce  a  nu^risd  ct  tkaro propter  samtiam.         ^l.^^'PP^^ 
^  -r    /-  ©i/m  Chancery 

or  a  divorce  di 
F6r  the  Defendants.  ^^nsA  ^  tkaro 

lliere  is  another  case;  NichoUs  v.  Danvers,  3  Fern.  671;  propter  sosvU 
%lndi  I  did  not  mention;  as  there  is  somethhlg  like  fin  agree-  tiam  in  the  £c- 
mebt,  alttiough  very  feeble ;  and  it  does  not  appear,  that  it  clesiasUcal 
irtt  the  foundation  of  the  decree.    The  appointmeiit  rather  ^^^^^ 
snptxnrts;  ^  than  contradicts^,   the  charge  of  ill  usage.    The      [  *  196  ] 
«ffltr»  manifestly  on  uniM>8ition5  as  upon  the  supposition. 
fliiit  ii  ^as  to  iake  effect,  he  gave  her  exactly  what  she  had 
before;  returning  the  fortune  in  .the  situation,  in  which  it 
<tobd  by  the  settlement*    Supposing  she  could  not  come  here, 
does  Ii  fbOdw,  that  upon  hid  application  it  is  not  to  be  done 
tsy  way  of  condition  imposed  on  him  ?    It  is  said,  if  the  hus- 
band is  obstinate,  the  dividends  can  only  ^  ordered  into 
tWi :  but  in  Bond  v.  Simmons^  3  Atk.  20,  the  Court  says, 
^  money  shall  be  brought  in  for  the  benefit  of  the  wife, 
totkss  the  husband   himself  is  starving  for  want  of  main-" 
taoance. 

Lord  Chancellor. 
I  cannot  go  aQ  the  length,  the  Coimsel  for  tl^e  Plaintiff 
derire.  I  will  state,  how  far  I  can  go,  and  leave  it  to  them 
^  try  to  induce  me  to  go  farther.  First,  I  liiust  entertain 
^  bin.  It  is  necessary,  that  this  fund  should  be  trans- 
ferred to  the  Accountant  General.    There  is  only  one  trustee 

now 
(37)  Duacaji  v.  Duncan,  poat,  Vol.  XIX,  3U4. 
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now  living,  and  not  an  indifferent  trustee.     The  eveiitaal 
right  of  the  husband  I  am  not  now  to  decide:  but!  mut 
take   care,   that  it   shall  not  be  defeated  by  a  breach  of 
trust     This   settlement  has  no  omission,  unless  it  is  true^ 
which  I  cannot  take  to  be  so,  that  these  dividends  were  to 
be  secured  to  her  separate  use.    Both  parties  say,  there  is 
an  omission.    It  is  not  so  advantageous  to  either,   as  they 
would  have  it:  but  it  is  complete.    There  was  no  occasioii 
to  say,  whether  these  dividends  should  go  to  the  husband 
during  coverture ;  as  they  would  do  so  by  law.    It  was  ne- 
cessary to  provide  as    to  the  future  disposition  after    her 
death.    The  settlement  therefore  is  clear.    The  fund  is  se- 
cured by  die  settlement   for  the  children;  and  during  die 
coverture  the  dividends  are  payable  to  the  husband  in  right 
of  the  wife  by  this  Court  acting  upon  the  trustee.    Upon  the 
facts  I  cannot  enter  into  their  conduct,  while  Uving  together^ 
fiurther  than  what  is  apparent.     She  deserts  her  husband's 
'    house.    She  was  not  deserted,  or  turned  out  of  doinrs :  bat 
she  eloped  without  his  consent;  and  instituted  a  very  ground- 
less and  infamous  suit  against  him  in  the  Commons.     There 
was  a  separation  between  them  during  all  that  time;  and  since 
wd  now  she  tives  in  adultery.    The  direction,  that  I  am  ii^ 
cUned  to  give,  is  tiiis;  first  tiie  costs  must  come  out  of  the 
dividends  accumulated ;  next  I  would  repay  to  the  husband 
I  *  197  ]      all  the  costs,  he  has  paid  in  *  the  Ecclesiastical  Court;  and  so 
I  am  inclined  to  think,  I  should,  even  if  it  had  been  separate 
property  of  the  wife,  if  I  had  controul  .over  the  fund :  but  as 
to  the  future  dividends,  here  are  a  husband  and  wife  de  /ado 
separated.    The  ground  of  making  the  husband,  if  he  wants 
the  whole,  make  a  provision  for  the  wife  is  plain ;  that  this 
fund  of  her  fortune  is  to  be  a  mutual  provision  for  them  living 
together ;  therefore  if  I  give  the  whole  to  one,  when  sepa- 
rated,  I  defeat  the  mutual  interest,   both  had  in  it.    If  I 
could  order  any  specific  part  to  the  wife,  as  to  which  I  doubt 
my  power,  I  could  not  in  this  instance  do  it ;  as  it  would  be 
enormous  to  give  it  to  enable  her  to  keep  the  gallant,  instead 
of  his  keeping  her :  but  then  I  would  not  give  it  to  the  faus- 
band ;  but  am  inclined  to  do,  as  Lord  Thurlow  did  in  Alex^ 
ff^uier  V.  M'CuUogh,   after  those  applications  I  ha^s  men* 
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'4kiiiGid,  to  have  die  dividends  paid  into  Court  I  cannot  give 
^iie  whole  to  the  husband ;  nor  with  any  degree  of  decency 
mt  good  sense  can  I  give  it  to  the  wife(  38). 

Reply. 
As  to  paying  in  the  future  dividends,   there  is  no  case, 
idiere  the  husband  was  entitled  to  the  dividends  under  a  con- 
lisct  made  on  marriage,  in  which  the  Court  has  ever  inter- 
fosed  to  stop  his  right  under  that  to  receive  the  dividends 
«i  account  of  any  circumstances,  which  obtained  between  him 
«Bd  his  wife.    Alexander  v,  M*CuUogh  was  a  case  of  a  ckn- 
iestine  marriage;  and  there  was  no  contract  whatsoever;  the 
€mnt  said,  they  were  in  the  same  situation  as  trustees,  where 
lime  is  no  contract ;  •  who  might  say,  the  husband  had  no 
fq(ht'  to  call  on  them :  but  they  might,  if  they  pleased,  ask 
•  Court  of  Equity,  whether  the  property  should  go  out  of 
4ieit  hands  without  making  a  provision  for  the  wife.    By  the 
CQDtract  Aese  parties  have  bargained  for  better  and  for  worse ; 
addus  is  not  a  trust  capable  of  being  modelled  by  the  equity 
rf  Ae  Court    If  the  effect  of  the  contract  is,  that  the  hus- 
iNBd  has  a  right  to  the  dividends,  the  jurisdiction  of  the 
Court  is  ousted  by  the  contract.    As  to  the  costs  of  this  suit, 
if  Ae  mother  is  not  to   pay  costs,  she  ought  not  to  have 
Aem ;  as  she  does  not  come  as  a  mere  trustee,  saying,  here 
ii  a  doubt;  but  absolutely  insisting,  that  there  was  to  be  a 
proririon  for  the  separate  use  of  the  wife  introduced  into  this 
fad;  which  it  is  impassible  to  suppose.    Her  testimony  also, 
that  the  deed  was  drawn  under  the  direction  *  of  the  Plain- 
ti^  is  contradicted  by  the  person,  who  drew  it.     There  is 
Ho  pretence  of  a  demand  made  for  the  separate  use  of  the 
^,  while  they  lived  together,  or  that  the  husband  received 
>tlry  her  {>ermission.     Suppose,  there  had  been  an  agreement 
^  separate  maintenance ;  and  that  it  was  afterwards  aban- 
faed:  upon  a  b31  lately  by  Mrs^FleicAer  against  her  bus- 
hud,  Mr.  Justice  BuUer  thought  that  to  give  this  Court 
JQisdiction  on  the  point  of  separate  maintenance  some  agree- 
I'W  by  the  husband  was  necessary :  he  also  thought,  it  was 
'^^cessary  from  motives  of  public  expediency,  that  if  such  an 
'S'eement  was  once  abandoned,  it  must  be  renewed  in  order 
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to  give  the  Court  juHsdictioii,  arid  in  tliat  dise  because  H  m 
abimdoned  he  dismissed  the  bill  (39).  There  the^  liTed 
ill  apart  as  these  people  do.  Suppose  an  express  contraet. 
pay  these  dividends  to  the  husband  for  life,  and  he  com 
to  have  the  benefit  of  the  trust,  the  clear  result  in  this  wi 
of  putting  it  of  a  contract  made  by  herself:  She  cannoft  m 
it  was  his  foult,  that  die  did  not  live  with  him^  Having  k 
him^  whether  justified  or  not,  in  such  a  manner^  that  he  o 
never  take  her  back,  can  she  destroy  the  legal  effect  of  fd 
coiltract  she  enteted  into?  If  it  was  to  be  for  their  raiita 
provision^  it  is  her  own  fault,  that  she  has  not^  and  oaiMi 
for  the  future,  have  the  benefit  of  it.  To  give  her  a  pv 
vision  would  be  a  case  of  very  biid  example.  If  there  m 
an  express  ccmtract  for  her  separate  use,  notwithstanding  b 
conduct  she  must  hove  the  benefit  of  it :  but  she  caifii 
prevent  hini  firom  having  the  benefit  of  his  contract.  Udd 
these  circumstances  the  Ecclesiastical  Court  would  not  |^ 
her  any  alimony;  uid  there  U  no  circumstanee  of  agreemii 
to  make  this  Court  interfere.  It  would  be  a  great  deal  { 
this  Court  to  say,  the  wife  shall  have  part  of  whitt  idid 
agreement  the  husband  is  entitled  to  receive,  although  dl 
lives  in  such  a  manner,  that  the  Ecclesiastical  Court  woii 
refuse  her  alimony. 


I  ♦199] 


Lard  ChancblloH. 
If  there  had  been  an  express  gifl  to  the  husband  ifl  d 
tertns  of  the  contract,  I  should  adopt  your  reasonii^:   h 
I  cannot  take  it  as  an  express  gift  to  die  husband }  or  di 
tinguish  this  case  firom  that  of  a  sum  of  money,  belonging 
the  wife,  not  specifically  given  to  ,the  husband.    That  is  tru 
money  in  the    hands  of  the  Court ;   and  he  cannot  get 
otherwise  than  by  coiiiing  ♦here.    He  cantiot  bring  lin  i 
tion  against  the  trustee  but  for  money  had  and  receive 
The  trustees  could  not  be  sued  at  law,  unless  she  had  ti 
dividends  in  her  pocket.    There  is  no  way  of  coming  at 
but  by  application  to  this  Court  to  act  against  the  trusts 
Then,  whatever  is  the  delinquency  of  the  wife,  can  I  let  tl 
husband  have  it  ?    You  argue,,  as  if  I  was  going  to  decree 
to  her ;  which  I   certainly  shaU  not.     Her  delinquency  is 

(30)  fieicher  \.  Fletcher,  3  Bro.  C.  C.  (liU,  a. 
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jgomA  ground  for  not  paying  it  to  hiir,  but  is  not  a  ground 

fitf  tte  to  let  him  reeeire  the  whole  of  this  property ;  which^ 

Mug  hfers  ori^aBy^  was  intended  to  be  his  partly  to  sup* 

port  her»    I  cannot  let  her  hare  it,  nor  the  husband ;  as  then 

A^  would  be  left  unprovided  for*     See  the  consequence  of  it : 

ii0ni  heir  past  and  still  subsisting  misconduct,  I  must  continue 

kr  in  a  state  of  adultery,  or  reduce  her  to  beggary.     I 

Mnot  suppose,  he  is  to  take  her  back.    Alewander  v.  M^CuIr 

Jflfi  is,  as  fiur  as  I  have  heard  it,  a  very  good  rule  to  go 

bjTf    The  situation  of  the  case  will  probably  produce  some 

Igieement  for  her  future  support.    I  would  not  refuse  the 

Bitdier  her  costs,  because   she  was  a  bad  woman,    or  for 

NiscHis  of  that  kind :  but,  I  think,  there  is  a  ground  to  re- 

faie  them  to  her  firom  her  setting  up  a  trust  different  from 

littt  it  really  is.    All  the  other  parties  must  have  their  costs^ 

lad  die  husband  must  have  all  the  costs,  he  has  paid,  or  is 

boaiid  to  pay,  in  the  Ecclesiastical  Court,  out  of  the  accu^- 

ndstod  dividends;  and  future  dividends  must  be  paid  into 

Court  subject  to  farther  order  (  40  )• 

(48)  Post,  6B2.  Vol.  ni,  360.    intention ;  and  the  latter  wss  a 


CWf  V.  BaMtabnokB^  Bullock  v. 
Ifanet,  rV,  140,  798.  X,  M. 
Aft  to  the  refitisal  in  this  case  to 
▼arjthe  settlement,  see  Dorau 
t  Rom,  Smkk  v.  MaUhnd,  ante, 
ToL  I,  67,  862,  upon    a  will. 


case  of  evident  mistake:  but 
as  in  both  the  instrnment  con- 
tained nothing  to  guide  the  Court 
in  making  any  variation,  it  was 
refosed.  A  settlement  may  be 
varied  in  conformity  to  the  in- 
tention, declared  in  the  recital : 


Uoie  were  stronger  cases ;    as 

nthe  former  the  Court  thought    ante,  VoL  1, 171. 

^  iaitniment  contrary  lo  the         * 
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NEWMAN  V.  PAYNE. 


1793. 
Julg^danddd. 
4Bro.C.C.ZdO. 
JN  1781  Payne,  who  was  an  attorney,  was  employed    by    Securities, 
Newman  and  his  uncle  to  act  for  them  in  carrying  on  a  taken  by  an 
inr  snk,  and  firom  that  tune  to  1791  was  engaged  ih  a  great  attorney  from 

variety  his  client  dur- 
ing the  time  of 
their  connection  as  such,  for  a  present,  the  balances  of  accounts  settled  for 
money  lent  and  laid  out,  costs,  and  business  done,  and  the  price  of  a  horse 
sold,  void  as  to  the  present;  and  the  PlaintiflT submitting  to  pay  what  should 
be  actually  due,  the  accounts  were  opened  as  to  the  whole ;  the  horse  being 
«  sqU  soon  aftel  be  was  purchased  from  the  attorney  for  a  price  much  less 
than  was  then  stipulated,  inquiry  into  his  value  directed. 
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irariety  of  affairs,  on  their  account,  but  jiarticularly  for  die 
nephew ;  being  appointed  his  receiver,  and  transacting  all  his 
business  as  confidential  agent  and  attorney.  Soon  after  "diifl 
agency  commenced  a  memorandum  was  given  to  Payne  by 
Newmauy  expressing  his  intention,  when  he  should  be  able 
upon  coming  into  possession  of  the  C  estate,  to  which  he 
should  succeed  on  the  death  of  his  uncle  without  issue,  to 
make  a  present  of  1000/.  to  Payne,  and  to  mi^e  Payne  fak 
steward:  and  declaring,  (hat  tius  was  to  serve  as  a  memo- 
randum to  his  executors  in  case  of  his  death  to  pay  the  same. 
From  1784*  to  1791  several  accounts  were  setded  between 
them  for  business  done,  and  money  lent  and  advaneed  -by 
Payne  to  the  use  of  Newnmny  mixed  with  charges  for  eoits; 
and  balances  were  struck  and  securities  tak^i  by  Payne 
upon  every  balance ;  and  upon  these  occasions  some 
was  always  received  by  Neunnan.  Payne  also  sold  to  Nt 
•a  colt  for  150  guineas,  payable  at  the  death  of  his  tmde; 
which  a  short  time  after  was  put  up  for  sale  at  a  repoolnjr 
at  the  price  of  SO  guineas,  and  sold  for  12.  During  the  pe- 
riod of  their  dealings  Newman  gave  his  bond  to  pay  100(ML 
to  Payne  at  the  deatb  of  his  unde  absolutely ;  and.  after- 
wards a  farther  security  was  created  by «  term  of  60  years 
upon  his  reversionary  interest  in  the  C  estate  at  the  defitb 
of  his  amde  without  issue. 

Newman,  being  at  length  involved  in  great  distress,  created 
a  trust  for  the  'benefit  of  his  creditors ;  and  the  bill  was  filed 
by  him  and  the  trustees  against  Payne  for  an  account  of  al 
dealings  and  transactions,  and  that  on  payment  of  wbat 
should  be  really  due  the  l3efendant  should  deliver  up  the  le* 
curities  and  re-convey  the  term.  In  the  argument  for  Ae 
Plaintiff  a  question  was  raised,  whether  this  was  not  a  caie, 
in  which  the  securities  ought  to  be  considered,  as  if  they  had 
never  been  executed,  and  therefore  .ought  to  be  declared 
void,  and  not  to  stand  as  security  for  what  should  be  aetuiltf 
due;  andWeUee  v.  MicMUe^oii ( 41 ),  in  this  Court  and  Ae 
House  of  Lords,  was  cited  for  that  purpose.  The  Defendiot 
resisted  opening  the  accounts ;  insisted  upon  the  full  benefit 
of  his  securities ;  and  went  into  evidence  on  the  value  of  die 
horse.     It  appeared,  that  all  the  accounts  were,  in  existence* 
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The  Plaintiffs  in  this  bill  submit  to  pay  what  is  really  due ;      ^  ^^"^^ 
•nd  the  bill  does  not  specificaHy  pray  to  set  aside  on  account  ^^ 

tf  firaud,  drcumventiony   or  improper  advantage  taken,    any       Patnb*. 
if  the  securities;  but  considers  them  all  as  securities  available 
til  some  extent:  but  it  impeaches  these  several  transactions, 
«i  such  as  ought  not  to  be  countenanced  in  a  Court  of  justice.. 
I  have  no  doubt  of  the  relief  to  be  giveii.    The  ground  of  it 
would  equally  apply  to  any  other  (?ourt  of  justice.     I  do  not 
go  upon  any  peculiar  groimd  of  equity,  that  governs  the  pro- 
ceedings of  a  Court  of  equity :  but  I  found  it  upon  grounds,^ 
Alt  would  equally  entitle  the  Plaintiff  to  the  same  order  from 
aijr^Court  isS  law :  as  I  take  up  the  facts  upon  that  protection/ 
ftat  every  Court  owes  to  the  suitors  of  the  country  in  af- 
iaunce,   not  only  of  the  general  policy  of  the  law,  but  of 
Kfend  particular  regidations,  that  there  shall  be  peculiar  re- 
teints  upon  attorneys,  and  that  they  are  not  to  deal  with 
their  cHents  upon  exactiy  the  same  terms,  upon  which  men  at 
Inge  may  deal  with  -each  other.      They  are  considered  as    Attorneys  are 
dieers  of  the  Court ;  and  have  several  iflvnUegea  as  such :  officers  of  the 
diere  are  peculiar  summary  proceedings  both  for  and  against  ^^^^^  ^°^ 
tkem;  and  I  can  easily  conceive,  how^thia  very  identical  case  ^V^  •^^^"^ 
iB|^t  have  come  into  a  Court  of  law:  and  if  so,  that  Court       v..      a 
would  have  done  exactly  what  I  shall  do;  for  if,  instead  of  ^j^^^e  are  sam- 
tikii^  these  securities  Newman  had  been  made  by  the  De-  mary  proceed- 
tariant  to  confess  judgment  with  stay  of  execution  during  iogs  both  for 
the  fife  of  the  uncle,  upon  such  an  affidavit  as  tiie  answer  of  ^^  against 
tk  Defendant  in  this  cause  I  should,  sitting  in  a  Court  of  ^^^^*  "°^  P^ 
kv,  have  said,  the  judgment  should  stand  only  as  a  security  ^°  ^^  ^' 

ftr  80  much  as  he  could  make  out  to  be  due ;  and  the  Court.  ^.         •     ^l  > 

'  them  m  thetr 

iwd  have  given  a  direction  to  the  Master  or  Prothonotary  dealinn  with 
vhat  sums  to  allow,  and  what  to  disallow.    I  do  not  mean  tcy,  their  clieots 
)Kb  upon  the  difficulties,  in  which  Newman  was  involved,  and  both  at  law 
Ae  consequent  influence,  which  a  person  transacting  al^.  hb  ^^^  ^  equity : 
I,  (  for  it  was  a  general  management ),  and  supplying  "*         *  j^dg- 

h  mcmey  from  time  to  time^  must  have  gained  over  !"®°    ^     ^^ 

bk    As  to  the  fects,  I  do  not  impute  peculiar  misconduct  j^^^  j^j^  olicnt 
tt  the  management  of  the  affiurs  of  the  Plaintiff.    With  re-  would  only 
gttd  to  tiie  accounts  settied,  and  the  balances,  for  which  the  sUad  as  a  se* 
I^c&ndant  took  securities,  and  strengthened  his  demand  by  cority  for  what 

tflfcjpg  IS  aotoaUy  du»> 
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taking  always  a  new  security  upon  the  balanee,  when  in 
Cfeaseds '  there  is  only  one  remarkable  circumstance,  tkat 
wherever  dieve  is  admission  of  a  balance,  some  money  wa 
paid  to  the  Plaintiff:  it  was  always  smoothed  by  some  fitd 
money  coming  to  him.  Very  early  in  their  dealings  Newma 
took  a  singulaf  step ;  namely,  a  resolution  to  make  a  preeei 
of  100(ML  to  Puyne^  when  he  should  be  able,  when  he  shovl 
be  in  possession  of  that  estate;  and  to  give  some  groate 
degree  of  solemnity  and  efficacy  to  that  intention  a  mems 
randum  waa  made,  coupling  this  intended  gift  with  a  tc 
commendation  to  his  executors  in  case  of  his  death  to  ps 
that  sum*  That  memorandum  was  afterwards  turned  intta 
very  diffisrent  ferm,  viz.  a  bond  engagmg  to  pay  this  sum  a 
the  death  of  his  unole,  which  could  not  be  retracted,  mm 
which  made  him  personally  liable  without  any  reference  to  tfa 
circumstance  of  his  ability:  but  that  is  not  all;  for  the  bom 
was  not  thought  good  enough ;  and  then  a  term  of  60  yen 
was  created  upon  the  reversionary  interest  of  the  estate;  i 
then  it  became  totally  out  of  his  power,  an  absolute  spedl 
hen  upon  that  reversionary  interest,  not  merely  a  spedak 
debt.  I  take  Payne  from  his  answer  not  to  have  apprehended 
that  there  was  much  difference  between  these  securiliei 
The  case  now  oomes  before  the  Court  on  three  several  head 
of  demand ;  the  gift  of  1000/.,  the  securities  taken  for  tb 
balances  of  the  accounts,  being  chiefly  for  business  dom 
some  for  monejr  lent  and  laid'  out  to  his  use,  mixed  irit 
charges  for  costs,  and  thirdly,  the  price  of  the  horse.  Tbi 
transaction  as  to  the  horse  may  be  fidr.  I  do  not  mean  no' 
to  decide  upon  it.  As  to  the  1000/.,  I  take  it  as  a  gift  passin 
over  the  circumstance  of  raising  it  from  a  mere  intention  i 
give  to  an  actual  bond.  Suppose  all  that  circumstance  oi 
of  the  case  of  the  intention  being  merely  of  a  ftiture  bouB^ 
that  might  be  retracted,  it  is  impossible  for  any  Court  i 
suffer  that  to  stand ;  as  it  is  clearly  held  without  contrad» 
tion,  that  there  can  be  no  valid  security  for  a  gift  betwe< 
attorney  and  client  in  the  course  of  their  business.  Jf¥^ 
V.  Hinds  was  a  case  not  actually  of  an  attorney,  but  0f 
person  officiously  interposing :  but  the  opinion  of  Lord  Han 
wiekem  Walmsky  v.  Booth,  2Ati.  25,  is  distinct;  and  is  tl 
more  authority,  as  the  bin  was  first  dismissed ;  and,  tiiou£ 
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it  waa  the  case  of  Japiei  Crook,  who  was  more  likely  to 
ippoae  than  be  imposed  Qn»  yet  he  might  be  imposed  on» 
wd  Lord  Hardwicke    thought^    that   at   all    events  it  was 
impossible  for  the  Court  to  suffer  a  bond  by  a  client  to 
nn   attorney  in   the    course  of  their  affairs   and  dealings. 
Tho  firgument  of  Lord  Hardwicie  is  stated  much  at  length 
in^Aiiyni,,  and  is  correct;    as  I  compared  it  this  morning 
frith  a  note  of  Mr.  Forrester%  which  I  had  by  ^  accident* 
"h  does  not  exactly  agree  with  the  report:  but  there  is  na 
material  difference ;  and  it  is  laid  down  in  the  whole  of  it 
vpoD,  the  necessary  restraint,    under  which  the  Court  must 
pnt  those,  who,  as  officers  of  the  Court,  are  the  persons,  to 
urtiom  clients  jxmst  apply,  that  no  advantage  may  be  taken  by 
persona  in  that  situation ;  and  upon  that  general  ground  the 
bond  was  set  aside.    The  idea  of  the  Chancellor  was,  that  he 
would  not  even  let  it  stand  as  a  security  for  what  was  due :  but 
the  Plaintiff  submitted  to  pay  what  was  actually  due*    It  is 
put  commonly  upon  one  of  the  cases,  which  hold,  that  upon 
general  considerations  of  policy  the  Court,  without  entering 
iato  the  means  used,  or  the  character  of  the  parties,  but 
nerely  upon  the  relation  of  attorney  and  client,  will  not  suffer 
1^  to  stand*    As  to  the  bills  of  costs,  security  taken  for  them 
always  leaves  it  open  to  review ;  as  it  is  impossible,  that  the 
^eviand  in  its  nature  can  be  uncertain,  or  under  circumstances, 
tfut  may  not  be  clearly  made  out.     Bills  of  costs  are  subject 
tp  taxation  :  they  are  not  arbitrary :  but  the  allowance  is  fixed. 
Tke  law  has  used  several  precautions  to  prevent  imposition; 
9fA  that  law  would  be  defeated,  if  without  a  settlement  of 
recounts  security  might  be  taken  so  as  to  preclude  inquiry. 
Therefore  I  have  known  many  cases,  in  which  they  have  been 
exa^iined  aft^  a  long  period,  and  eicen  after. payments  made; 
aja4  ^  to  that  point  of  payment  Walmsley  v.  Booth  (A&)  is  aa 
tnthority ;  in  which  it  was  referred  to  the  Master  to  see,  if  so 
Biach  was  justly  due,  or  not.    Therefore  the  Master  must 
]iM|uire  as  to  all  the  circumstances,  and  take  an  account  a3  to 
Uie  money  lent  and  bid  out.    K  it  was  .a  mere  triansactioa  o£ 
Wowing  and  lendipg,  or  laying  out  money  fo  the  Plaintiff'a 

use, 

{fSL)%A4k.\9.  LangOaffey.  128.  Plenderkath  v.  Fra$er, 
Toffhr,  post,  Vol.  XIV,  283.  3  Ves.  ^  Bea.  174.  Beam^  om 
^^  V.  Seitree,  1  Ves.  ^  Bea.    Gostt,  278, 280. 


2(tt 

1988. 


Nbwman 
Payne. 
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UBC,  and  a  separate  matter,  perhaps  it  would  be  difficiilt  a 
this  period  and  after  security  taken  to  open  the  account ;  liv 
being  a  transaction  with  an  agent,  receiver,  and  confidentia 
attorney,  and  when  it  is  pleaded  with  his  account  for  businea 
done,  the  account  must  be  opened  as  to  aD^  and  it  is  im 
hardship  upon  the  Defendant;  as  it  appears  in  evidence,  dia 
all  the  accounts  are  existing.  The  horse  is  the  only  remainin( 
artide.  I  do  not  mean  to  say,  it  is  unfair;  but  it  is  fit  fa 
inquiry*  It  is  not  the  case  of  a  horse  dealer*  The  odra 
connexion  between  these  parties  makes  all  their  transacticm) 
&I1  under  the  same  rule.  Those,  who  attend  this  Court  anc 
Courts  of  Law,  are  not  very  good  judges  of  the  vahie  of  i 
horse.  I  remember,  two  or  three  years  ago  I  tried  •a  cause 
at  Cambridge;  it  was  an  action  of  trover  for  a  horse.  Thi 
property  being  clearly  made  out,  I  proposed,  that  the  De^ 
fendant  shbuld  enter  into  a  rule  to  deliver  the  horse :  but  thai 
was  refused ;  and  they  chose  to  stand  the  verdict;  upon  whieli 
I  directed  the  jury  to  find  all (43)  the  damages  laid.  The 
Special  Pleader,  with  all  the  exaggeration  incident  to  theu 
not  having  any  idea  of  the  value,  only  put  500L  into  the 
declaration ;  and  the  jury  finding  a  verdict  for  that  sum,  the 
Defendant  paid  it  with  all  satisfaction,  the  horse  selling 
afterwards  for  2200L 

Let  the  Defendant's  bill  of  costs  be  taxed ;  and  declare, 
that  these  securities  shall  stand  as  security  for  the  Defendant's 
bin  of  costs,  for  business  done,  either  actually  for  the  Plaintiff, 
or  at  his  instance  or  request,  for  his  services  as  receiver  and 
agent,  and  for  money  lent  or  paid  to  the  Plaintiff's  use ;  and 
declare  the  bond  for  KXXML  void  and  the  securities  to  be  of  no 
effect  as  to  that ;  and  let  an  account  be  taken  of  aD  dealingf 
and  transactions  and  all  sums  of  money  received  by  the  De- 
fendant upon  the  Plaintiff's  account. .  On  payment  of  whal 

shall 


(48)  This  was  followed  by 
Lord  EkUm  in  the  case  of  a  dog, 
in  the  Court  of  C&mmtm  Pkat; 
bat  afterwards,  post.  Vol.  XV, 
441,  Lupion.  v.  WkUtt  his  Lord- 
ship says,  *'  it  is  perhaps  doubt- 
^'  ful,  where   the  law  declares 

ditliDCtly^  that  the  ralae  of 


**  the  animal  shall  be  given, 
''  whether  a  Jadge  is  justified 
''  in  directing  a  jury  to  give  a 
**  sum  far  exceeding  the  real 
**  value.''  The  produce  of  the 
sale,  however,  seems  the  best 
test  of  the  value. 
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shall  be  due  on  the  account  to  the  Defendant  let  the  Plaintiff 
jund  his  trustees  be  at  liberty  to  redeem^  and  the  Defendant 
-to  re-convey ;  and  let  the  Master  inquire  into  the  value  of 
-Ae  horse,  mentioned  to  have  been  sold  by  the  Defendant  to 
iiie  Plaintiff  for  150  guineas.  Reserve  liberty  to  apply ,  in- 
teresty  and  costs  (44). 


1703. 


Nbwman 

V. 

Paynk. 


(44)  Post,  Gibson  v.  Jeifes,  Al" 
Btger  V.  Rowley,  Vol.  VI,  260, 
"748.  Deiillmv.Gaie,\lU&S'^. 
]X,!296.  Harrii  v.  Tremenheei'e, 
XV,  34.  Wood  V.  Dotonet,  Man-' 
UupLku  V.  Sandy*,  XVIII,  120, 
901  Lewis  v.  Morgan,  3  Ansir. 
709.  5  Pn.  42.    Bellewv.Rus- 


sel,  1  Ball  Sf  Beat.  96.  Car- 
lule  V.  Goddard,  0  Pii.  160. 
Jobnes  v.  Uoyd,  10  Pri.  62.  Fur 
the  case  of  principal  and  agent, 
distinct  from  the  relation  of  at- 
torney and  client,  see  post,  Lord 
Hardwicke  v.  Vernon,  Vol.  IV, 
411,  and  the  note  418. 


1703. 

March  26/A, 

28<A. 

June  ist,  \oth. 

July  4tlL 
4Bro.C.C.353. 
SIAMUEL  HILL,  who  was  seised  in  fee-simple  of  several    Devise  of 

freehold  estates  in  Yorkshire^  and  also  in  fee,  according  freehold,  and 
to  the  custom  of  the  manor  of  Wakefield,  of  copyhold  estates  copyhold,  snr- 


HABERGHAM  v.  VINCENT. 


m 


rendered  to 


the  use  of  the 

will,  to  trustees  and  the  survivor  and  his  heirs  in  trust  to  pay  debts  and 
legacies,  an  annuity  to  the  testator's  son,  and  for  other  purposes;  then 
on  the  marriage  or  attaining  twenty-one  of  his  grand-daughter  to  convey  to 
her  for  life,  remainder  to  trustees,  &c.  remainder  to  her  first  and  other  sons 
in  tail  male,  remainder  to  her  daogbters  in  tail  general,  remainder.to  such 
persons,  for  such  estates,  and  subject  to  snch  charges  and  conditions,  as 
he  should  by  any  deed  or  instmm|!nt  with  two  or  more  witnesses  appoint. 
The  next  day  by  deed  poll  with  two  witnesses,  reciting  bis  will,  and  that 
he  had  reserved  a  power  of  disposing  of  bis  estate  farther,  he  directed  bis 
trustees  immediately  after  the  death  of  his  grand-daughter  and  failure  of 
'  her  issue  to  convey  all  bis  real  estate  to  the  first  and  other  sons  of  his  son 
in  tail  male,  then  to  his  daughters  in  tail  general,  then  to  the  right  heirs  of 
the  survivor  of  bis  trustees,  bis  heirs  and  assigns  for  ever.  No  conveyance 
was  made.  The  grand-daughter  died  without  issue:  then  the  son  died 
wKhout  issue  leaving  one  trustee  surviving.  Under  the  will  alone  the  tms- 
iees  have  a  mere  legal  estate ;  and  all  the  equitable  interest  beyond  the 
express  dispositions  would  result  to  the  son,  as  heir :  but  the  deed  was 
considered  as  a  codicil,  sufficiently  executed  to  pass  copyhold,  but  not 
^oi^  II.  p  fipcehokL 
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in  that  mUnoTi  made  his  mil  on  the  5th  of  October,  1759 ; 
and  hy  that  devised  all  the  copyhold  estates,  which  he  had 
surrendered  to  the  use  of  his  will,  and  also  all  his  fi*eehoId 
estates,  to  five  persons  by  name  and  the  survivors  and  sur- 
vivor of  them,  and  the  heirs  of  the  siurvivor,   in  trust  by 
sale  or  mortgage  of  certain  parts  specified  and  by  mortgage 
of  the  rest  to  pay  all  his  debts  and  legacies,   and  to  com- 
plete an  agreement,  he  had  entered   into,    concerning    the 
purchase  of  an  estate,  and  to  pay  50/.  a  year  to  Mrs.  Kay  for 
maintenance  of  his  grand-daughter,  and  to  his  *  son  Richard 
Hill  for  life  a  farther  sum,  in  the  discretion  of  his  executors 
and  trustees,  not  exceeding  50/.  a  year,  to  be  increased  ta 
150/.  a  year,  when  the  debts  should  be  paid ;  then  upon  £Eir- 
ther   trust,   that  upon  the  marriage  or  attaining  the  age  of 
twenty-one  of  his  grand-daughter  Betty  NuttcUl  Hill  the  trus- 
tees should  convey  to  her  an  estate  for  her  life,  with  remiunder 
to  trustees  to  preserve  contingent  remainders,  remainder  to 
her  first  and  other  sons  in    tail-male,     remainder    to    her 
daughters  in  tail  general,  remainder  to  such  person  or  persons, 
for    such  estate   or  estates,    and  subject  and  liable  to  sudi 
charges^  provisoes,  and  conditions,  as  he  should  by  any  deed 
or  instrument  in  writing,  to  be  executed  by  him  and  attested 
by  two  or  more  credible  witnesses,  direct,  limit,  or  appoint, 
and  to  no  other  purpose.     The  testator  also  provided  what 
should  be  done  with  the  surplus  rents  and  profits,   tp  arise 
before    his    grand-daughter    should    attain    twenty-one,    or 
marry.     This  will  was  duly  executed  and  attested.    By  an 
instrument,  dated  the  following  day,  imder  the  hand  and  seal 
of  the  testator,  attested  by  two  witnesses,  stamped,  and  con- 
i  eluding  like  a  deed  ''  sealed  and  delivered,  being  first  duly 

stamped,*'  the  testator  recited  his  will,  and  that  he  had  re- 
served a  power  to  himself  of  disposmg  of  his  estate  farther, 
and  proceeded  thua ;  *'  Now  know  ye,  that  by  this  my  deed  poll 
^  J  do  direct,  and  appoint,  that  my  truHeei'  (naming  them) 
^  iliaU  immediaiely  after  the  death  of  my  grand-daughter  and 

''Iter 

freehold.  The  last  limitatisn  is  a  conthigent  remainder  to  the  heir  of  ibe 
aorviving  inistee ;  aod  a  conveyance  was  directed  with  an  insertion  of  trus- 
tees to  support  that  remainder  as  to  the  copyhold ;  the  rants  and  proGU 
oC  the  copy  bold  daring  the  life  of  |he  tnuiee  and  aU  the  freehold  to  gp  to 
the  beic  of  the  testator. 


Habbrgham 

V. 
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^  ier  faulure  of  issue  convey''  all  the  real  eetate  to  the  first  1793. 
•on  of  Richard  Hill  and  his  heirs  male ;  then  to  his  second 
and  other  sons  in  tail  male ;  then  to  his  daughters  in  tail  gene- 
ral, with  an  exception  of  such  children  as  he  should  have  by  a  Vincent. 
woman  named  Wyld^  and  in  default  of  such  issue  to  the  right 
heirs  of  the  survivor  of  his  trustees,  his  heirs  and  assigns  for 
ever.  The  testator  died  soon  afterwards ;  and  left  Richard 
Hillj  bis  son  and  heir  at  law,  Betty  Nuttali  Hill,  his  grand'^ 
daughter,  and  all  the  trustees  surviving.  The  grand-daughter 
married :  but  no  conveyance  of  these  estates  was  ever  made. 
At  the  time  of  her  marriage  several  of  the  trustees  were 
Mvnig.  She  died  soon  after  her  marriage;  and  then  two  of 
the  trustees  were  Uving.  Her  father  Richard  survived  her 
eight  years ;  and  at  his  death  only  one  trustee  George  Stafis- 
Jkid  was  living. 

The  general  question  in  this  cause  arose  between  that  sur-  [  806  ]  . 
viviiig  trustee  and  the  heir  at  law  of  the  testator.  The  first 
dum  of  the  trustee  was  to  the  beneficial  interest  in  the  freehold 
•nd  copyhold  estates  to  himself  in  fee :  but,  in  case  he  could 
not  succeed  in  that,  secondly  he  claimed  them  in  trust  for  this 
penon,  who  should  be  his  right  heir.  The  cause  was  argued 
liefore  Lord  Thurlow ;  and  his  Lordship,  having  taken  a  long 
time  to  consider,  on  the  31st  o(  January,  1792,  (45)  directed 
t  Cise  to  be  made,  stating  the  devise  to  be  to  uses  ( 46 ),  for 
&e  opimon  of  the  Court  of  King's  Bench,  whether  the  two 
instmrnents,  taken  together,  were  at  the  death  of  the  testator 
nffieient  to  pass  any  estate  or  interest  in  the  freehold  and 
copyhold  premises,  or  either  of  them,  not  given  by  the  first 
ioBtnmient ;  and  whether  upon  the  death  of  Ricluird  Hill  any 
iod  what  estate  Or  interest  in  the  freehold  and  copyhold  pre- 
>uies,  or  either  of  them,  passed  by  the  two  instruments  to  George 
Sitmtfidd;  or  would  at  his  death  pass  to  the  person,  who 
diould  be  his  right  heir  (47).  In  consequence  of  too  short  a 
<litiem«at  in  sending  this  case  to  law  the  second  instrument  was 
tbere  considered  as  a  deed  ;  and  under  that  impression  the 
Ccnnrt  of  King's  Bench  being  of  opinion,  that  the  true  instru- 
*^tB  could  not  be  united,  and  that  the  limitations,  created  by 

the 

(45)  4  Bro.  C.  C.  370.  Bep.  B.  R.  146.    4  Tmn  Rep. 

<46)  Sabbarion  v.  Sahbarton,    B.R.liO. 
"w.  250.    And.  335.    3  Term        (47)  Ante,  Vol.  I,  410. 
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the  latter,  were  too  remote,  certified,  that  the  two  mstmment 
taken  together  were  not  at  the  death  of  the  testator  sufficieii 
to  pass  any  estate  or  interest  in  the  freehold  and  copyhdi 
premises,  cnr  either  of  them,  not  given  hy  the  first  instrument 
and  that  upon  the  death  of  Richard  HiU  no  estate  or  interest  ii 
the  freehold  and  copyhold  premises,  or  either  of  them,  passes 
by  the  two  instruments  to  George  Stansfieldf  or  would  at  hi 
death  pass  to  the  person,  who  should  be  his  right  heir  (48). 

The  trustee  afterwards  proved  the  second  instrument  in  th 
jEk;cIesiastical  Court,  as  testamentary ;  then  the  cause  was  se 
down  for  farther  directions :  and  a  great  deal  of  argument  tod 
place  on  different  days  as  to  the  proper  manner  of  proceediBj 
in  it« 


For  the  Trustee. 
If  the  certificate  is  to  be  considered  as  conclusive  of  Hn 
question,  the  point  must  be  given  up  by  the  trustee  as  to  th( 
freehold  estate :  but  the  question,  decided  in  the  Court  « 
law,  is  very  different  from  that,  intended  to  be  sent  from  thi 
Court.  The  Lard  ClianceUor  could  never  have  meant  to  sen 
to  a  Court  of  law  to  know,  whether  a  deed  and  will  could  b 
united.  The  second  instrument,  which  the  Court  of  law  eon 
sidered  as-  a  deed,  was  intended  to  operate  testamentarily ;  am 
was  considered  as  testamentary  by  Lord  7  hwrlow.  Althougl 
it  was  executed  in  the  presence  of  two  witnesses  only,  yet  I 
principle  it  is  so  coimected  with  the  will  as  to  amount  to  a  goo* 
disposition  of  the  freehold  estate  imder  the  statute  of  Fraudi 
The  contents  of  the  instrument  and  the  time,  at  which  it  is  t 
take  effect,  must  prove,  whether  it  is  an  instrument  of  oa 
sort  or  the  other :  but  it  does  not  necessarily  follow,  that  : 
is  a  deed,  because  it  is  stamped,  and  called  a  deed.  Tbj 
question  has  not  yet  been  argued  in  this  cause  either  hec 
or  at  law.  If  the  latter  instrument  is  to  be  considered  fl 
testamentary,  no  objection  to  this  devise  as  to  the  fireehol 
estates  arises  from  the  statute  of  Frauds,  upon  the  analog 
to  the  cases  of  debts  and  legacies ;  in  which  it  has  been  \mSU 
that,  where  by  a  will  duly  executed  debts  or  legacies  ai 
charged  upon  land,  the  whole  value  of  the  estate  may  be  di^ 
posed  of  afterwards  in  that  way  by  an  unattested  codicil.    Aj 

oth^ 
(48)  6  Term  Rep.  B.R.9Z. 
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other  point  is,  whether  the  trustee  would  take  the  fee  himself  1793. 
bai^cially,  or  only  as  trustee  for  his  riirht  heir.  As  to  that  „  ^"^"^ 
the  argument  for  the  trustee  is,  that  there  is  a  direction  to  |^, 

convey ;  and  as  it  is  impossible  for  a  man  to  convey  to  his  Vincbnt. 
own  right  heiri  it  follows  of  course,  that  he  must  take  the 
fee.  If  that  fails,  the  question  w31  be  as  to  the  limitation  to 
die  right  heirs  of  the  surviying  trustee.  To  the  objection, 
that,  supposing  the  instruments  are  connected,  still  die  limi- 
tation to  the  right  heirs  of  the  surviving  trustee  was  a  con- 
tingent remainder,  and  was  gone  by  the  expiration  of  the 
preceding  estates  in  the  life  of  the  trustee,  the  answer  is, 
that,  being  a  devise  to  trustees  upon  trust  to  convey,  what- 
ever would  have  been  the  effect  of  the  two  instruments,  if 
it  had  been  a  direct  disposition  to  uses,  yet  a  Court  of  Equity 
ought  to  make  the  same  conveyance  now,  as  they  would 
have  made  immediately  after  the  death  of  the  testator;  and 
then  they  must  have  interposed  an  estate  to  trustees  to  pre- 
serre  contingent  remainders  according  *  to  the  intention  of  the  [  ^  208  ] 
testator.  The  principal  point  being,  whether,  attending  to 
the  statute  of  Frauds  and  the  law  of  copyholds,  the  last 
instnunent  eould  be  incorporated  in  the  first,  Lord  Tkurlow 
sent  it  to  law  principally  for  that ;  and  stated  it  to  be  a  devise 
to  uses;  as  then  the  Court  of  law  would  enable  him  to  de- 
^e  two  questions;  lat,  whether  these  instruments  would 
&fiect  the  freehold  and  copyhold  estates ;  Sdly,  if  they  would, 
whether  tlie  limitation  to  the  right  heirs  of  the  survivor  of 
the  trustees  would  be  considered  as  a  remainder  to  the  trustee 
himself:  but  a  third  question  he  meant  to  reserve ;  whether, 
if  it  was  to  be  considered  as  a  direction  to  trustees  to  convey, 
the  Court  would  execute  the  trust,  supposing  the  limitation 
to  the  right  heirs  of  the  surviving  trustee  a  contingent  re- 
nuunder.  The  question  is  still  open  as  to  the  copyhold;  of 
which  there  is  a  sufficient  disposition ;  the  second  instrument 
being  now  proved  in  the  Ecclesiastical  Court.  The  estate  of 
tbeliord  is  sufficient  to  support  a  contingent  remainder  of 
^yhoUL  As  to  the  freehold  the.  certificate  ought  to  be 
>^back  to  be  reviewed. 

For  the  Heir. 
Xhe  second  instrument  is  a  deed;  is  called  a  deed;  and 

executed 
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[  207  ] 

liarek^Qih 

ami2Bih. 


the  latter,  were  too  remote,  certified,  that  the  two  instruments 
taken  together  were  not  at  the  death  of  the  testator  sufficient 
to  pass  any  estate  or  interest  in  the  freehold  and  copyhold 
premises,  cnr  either  of  them,  not  given  by  the  first  instrument ; 
and  that  upon  the  death  of  Richard  HiU  no  estate  or  interest  in 
the  fireehold  and  copyhold  premises,  or  either  of  them,  passed 
by  the  two  instruments  to  George  Stansfield,  or  would  at  his 
death  pass  to  the  person,  who  should  be  his  right  heir  (48). 

The  trustee  afterwards  proved  the  second  instrument  in  the 
jEk;cIesiasticaI  Court,  as  testamentary ;  then  the  cause  was  set 
down  for  farther  directions :  and  a  great  deal  of  argument  took 
place  on  different  days  as  to  the  proper  manner  of  proceeding 
in  it. 


For  the  Trustee. 
If  the  certificate  is  to  be  considered  as  conclusive  of  Che 
question,  the  point  must  be  given  up  by  the  trustee  as  to  the 
fireehold  estate :  but  the  question,  decided  in  the  Court  of 
law,  is  very  different  from  that,  intended  to  be  sent  firom  this 
Court.  The  Lord  ClianceUor  could  never  have  meant  to  send 
to  a  Court  of  law  to  know,  whether  a  deed  and  will  could  be 
united.  The  second  instrument,  which  the  Court  of  law  con- 
sidered as-  a  deed,  was  intended  to  operate  testamentarily ;  and 
was  considered  as  testamentary  by  Lord  7  hurlow*  Although 
it  was  executed  in  the  presence  of  two  witnesses  only,  yet  in 
principle  it  is  so  connected  with  the  will  as  to  amoimt  to  a  good 
disposition  of  the  freehold  estate  under  the  statute  of  Frauds. 
The  contents  of  the  instrument  and  the  time,  at  which  it  is  to 
take  effect,  must  prove,  whether  it  is  an  instrument  of  one 
sort  or  the  other :  but  it  does  not  necessarily  follow,  that  it 
is  a  deed,  because  it  is  stamped,  and  called  a  deed.  That 
question  has  not  yet  been  argued  in  this  cause  either  here 
or  at  law.  If  the  latter  instrument  is  to  be  considered  as 
testamentary,  no  objection  to  this  devise  as  to  the  fireehold 
estates  arises  from  the  statute  of  Frauds,  upon  the  analogy 
to  the  cases  of  debts  and  legacies ;  in  which  it  has  been  held, 
that,  where  by  a  will  duly  executed  debts  or  legacies  are 
charged  upon  land,  the  whole  value  of  the  estate  may  be  dis- 
posed of  afterwards  in  that  way  by  an  unattested  codicil.  An- 
other 
(48)  6  Term  Rep.  B.  R.  02. 
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.uni  has  always  been  considered  as  going  „     ^'^'^^ 
It  was  founded    upon  Hyde  v.  Hyde,  „^ 

.  iOi).     A  charge  of  debts  was  considered  as  a     ViKCEMTr 
ivc  as  well  as  present  debts  from  the  necessity 
J: ;  and  that  has  been  farther  extended  to    the 
c;acies:   but  it  was  always  thought  difficult  to  re- 
that  to  the  statute  of  frauds. 

Lord  Chancellor. 

The  argument  takes  it  for  granted,  that  there  is  a  deed. 

Id  take  eflect  from  the  time  of  execution :  but  the  deed  is 

knk  upon  the  will.     If  the  will  was  destroyed,   the  deed  I 

dwidd  consider  absolutely  gone.     The  will  without  the  deed 

ii  incomplete :  the  deed  without  the  will  is  a  nuUity.     One 

jmi  is  dear:  k  is  impossible  to  contend,  that  under  the    Contingwit 

fanilation  to  the  right  heirs  of  the  surviving  trustee  the  trus-  '®™*"*^®"  ^» 

lee  cm  take  the  fee  beneficially.    It  must  have  been  a  con-  ,   "^  , 

^  be  preserved 

iHlgeiit  limitation  to  the  right  heir  of  the  survivor.    As  to  airainst  a  for* 

Ae  copyhold  the  only  distinction  is,  that  the  estate  of  the  feitore  by  Ihe 

iiid  will  preserve  contingent  remainders  against  a  forfeiture :  estate  of  the 

V  therefore  it  cannot  be   supported   *  as  to  the  freehold,  I  lord :  not 

iDaot  think,  it  can  as  to  the  copyhold.  where  the  pre- 

ceding  estates 

— — — ^— — — —  are  expired. 

[  ♦210  ] 
Lord  Chancellor. 

Upon  thinking  of  this  case  I  am  not  so  clear,  as  I  took  June  Isi. 
k  Ae  other  day,  that,  if  any  thing  passed  under  the  re- 
mainder to  the  right  heirs  of  the  surviving  trustee,  it  would 
M  be  the  fee  to  the  trustee  himself:  otherwise  I  must 
Icdare  him  a  trustee  for  his  own  right  heir ;  which,  I  doubt, 
innot  be.  I  doubt,  whether  a  man,  having  the  legal  estate 
kiniflelf,  could  be  a  trustee  of  the  equitable  interest  for  his 
*^ni  right  heir.  I  take  it,  a  man  owes  no  duty  to  his  own 
hoir  at  law.  Therefore  I  have  retracted  that  idea,  and  think 
fc  very  open  to  inquiry.  I  have  considered  this  case  a  good 
^;  and  I  cannot  assent  to  the  proposition  in  the  certificate, 
^iich  turns  upon  this  point  only,  that  this  second  instru- 
'^t  is  a  deed.  As  such  it  clearly  cannot  be  connected  with 
^  will :  but  I  take  it  to  be  testamentary ;  and  have  reason 

to 
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executed  as  suchi  by  the  testator ;  and  is  stamped.  It  could 
not  be  considered  otherwise  than  as  a  deed ;  and  the  Eccle* 
siastical  Court  acted  trrong  in  granting  probate:  the  form  of 
which  cannot  change  the  nature  of  the  instrument  At  sH 
events,  the  trustee  himself  can  take  no  beneficial  interest  $  as 
a  man,  having  the  legal  estate,  himself  may  be  trustee  of  the 
equitable  interest  for  his  own  right  heir.  The  Court  does  not 
mterpose  to  make  the  limitation  better  dian  the  testator  has 
made  it  by  his  will. 


[  ^209  ] 


Lord  CHANCBLLOa. 

The  second  instrument  was  executed  the  day  after  the  eto» 
cution  of  the  wiH,  and  must  have  been  in  the  contemjJation 
of  the  testator  at  the  time ;  and  perhaps  was  then  prepared. 
Then  it  seems  to  be  within  the  rule  of  BrudeneU  v.  Btmgh^ 
Um^  2Atk,  268;  and  must  be  considered  as  part  of  the 
act,    and  ingrafted  in  the  wilL     The  doubt  is,  whether,  li 
these  limitations  were  in  one  instrument,  it  is  impossible 
say,  this  limitation  can  have  effect.     If  it  can  be  maintained — 
that,  taking  all  these  limitations  to  stand,  as  arranged  by 
second  instrument,  the  *  limitation  to  the  right  heirs  of  th 
survivor  and  his  heirs  could  by  possibility  take  effect,  then  i 
is  worth  while  to  consider  the  other  question.     But  I  doul 
the  first  proposition  in  judgment  on  the  certificate.     I 
conceive,  but  that  a  will  may  be  good  by  reference  to  soicm€ 
other  paper,  no  matter  what.   When  the  thing  referred 
is  ascertained,  it  is  as  much  a  part  of  the  will,  as  if  it 
within  the  sheets.    I  remember  one   case,  where  a  womatn 
devised  her  estate  to  the  same  uses,  to  which  her  husbarmd 
had   devised  by  his  will :   the  consequence  was,  his  will  bo" 
came  her's.    Her  will  passed  her  estate :  but,  to  know  whftt 
was  done,  it  was  necessary  to  refer  to  the  other  will..   Ther© 
is  no  absurdity  in  a  devise  to  the  uses  of  a  marriage 
tlement,  or  a  devise  to  such  uses  as  shall  be  declared  in 
marriage  settlement ;  for  BrudeneU  v.  Boughian  goes  to 
extent  of  any  subsequent  writing.   Would  not  a  will  do,  ^-^^ 
tested  by  three  witnesses,  giving  to  the  same  uses,  to  whi^5^* 
the  personal  estate  was  subjected,  which  was  given  by  a  wi** 
attested  by  one  only  ? 
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For  the  Heir.  1793. 

Brudenett  v.  Baughion  has  always  been  considered  as  going  „     ^^ham 
to  a  great  extent     It  was  founded   upon  Hyde  v.  Hyde,  ^^ 

1  Eq.  Co.  Abr.  409.    A  charge  of  debts  was  considered  as  a     Vikcemt# 
charge  of  future  as  well  as  present  debts  from  the  necessity 
nf  the  thing;  and  that  has  been  farther  extended  to    the 
cne  of  fegaciet :  but  it  was  always  thought  difficult  to  re- 
floncile  that  to  the  statute  of  frauds. 

Lord  CHANc^LLoa. 

The  argument  takes  it  for  granted,  that  there  is  a  deed, 

to  take  effect  firora  the  time  of  execution:  but  the  deed  is 

built  upon  the  will.     If  the  will  was  destroyed,   the  deed  I 

should  consider  absolutely  gone.     The  will  without  the  deed 

is  incomplete :  the  deed  without  the  will  is  a  nullity.     One 

point  is  dear:  it  is  impossible  to  contend,  that  under  the    ContiDg^dt 

imitation  to  the  right  heirs  of  the  surviving  trustee  the  trus-  '®™"°^^"  ®* 

tee  can  take  the  fee  beneficially.    It  must  have  been  a  con-  .  , 

•^  be  preserved 

tingent  limitation  to  the  right  heir  of  the  survivor.    As  to  aindnst  a  for* 

&e  copyhold  the  only  distinction  is,  that  the  estate  of  the  feitore  by  Ihe 

kid  will  preserve  contingent  remainders  against  a  forfeiture :  estate  of  the 

if  therefore  it  cannot  be   supported   *  as  to  the  freehold,  I  lord :  not 

^  not  think,  it  can  as  to  the  copyhold.  ^*»®'^®  ^^  P''«- 

ceding  estates 

————————  are  expired. 

[  ♦210  ] 
Lord  Chancellor. 

Upon  thinking  of  this  case  I  am  not  so  clear,  as  I  took       June  ^U. 

it  the  other  day,  that,  if  any  thing  passed  under  the  re- 

inainder  to  the  right  heirs  of  the  surviving  trustee,  it  would 

not  be  tiie  fee  to  the  trustee  himself:   otherwise    I  must 

^lare  him  a  trustee  for  his  own  right  heir ;  which,  I  doubt, 

cumot  be.    I  doubt,  whether  a  man,  having  the  legal  estate 

Umself,  could  be  a  trustee  of  the  equitable  interest  for  his 

<^  right  heir.    I  take  it,  a  man  owes  no  duty  to  his  own 

W  at  law.   Therefore  I  have  retracted  that  idea,  and  think 

It  very  open  to  inquiry.    I  have  considered  this  case  a  good 

d^;  and  I  cannot  assent  to  the  proposition  in  the  certificate, 

^hich  turns  upon  this  point  only,    that  this  second  instru- 

^^nt  is  a  deed.    As  such  it  clearly  cannot  be  connected  with 

^  will :  but  I  take  it  to  be  testamentary ;  and  have  reason 

to 
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to  believe^  that  Lord  Thurlow  sent  it  to  law  upon  that  idea. 
It  is  fity  it  should  be  put  in  a  way  of  review.  My  fiirst 
doubt  was,  whether  it  would  not  be  void.  I  at  first  thought, 
it  was  not  possible  to  raise  an  estate  to  the  trustee  himself: 
now  I  think,  there  is  great  reason  to  argue,  that  it  yests  in 
him.  As  to  having  the  certificate  reconsidered,  if  it  is,  it 
must  be  upon  a  new  state  of  the  case.  The  proper  statement 
would  have  been,  that  by  an  instrument,  attested  by  two 
witnesses,  &c.  I  feel  strongly,  that  this  instrument  is  to 
be  considered  as  testamentary :  but  I  must  desire  the  asust^ 
ance  of  two  of  the  Judges  in  hearing  the  cause.  I  do  not 
choosy  to  decide  that  by  my  own  imaided  opinion  (49), 


Jhmi^k. 


[  •211  ] 


Lord  Chancellor,  Mr.  Justice  Buller,  and  Mr.  tAiir* 
tice  Wilson. 
Upon  the  opposite  claims  of  the  trustee  and  heir  the  follow- 
ing questions  arose:  first,  whether  upon  the  will  alone  the 
•  trustee  was  not  entitled  to  the  whole  b^ieficial  interest  in 
the  freehold  and  copyhold  estates  upon  the  groimd,  that,  th» 
testator  having  expressly  declared  what  benefit  his  heir  should  ~ 
take,  there  could  be  no  resulting  trust  for  him ;  and  ther^or^ 
there  was  no  person,  who  could  have  a  right  to  call  on  th^ 
trustee  for  a  conveyance :  secondly,  if  the  trustee  should  ttSUL 
on  that  point,  whether  the  second  instrument  was  to  be  ccm-* 
sidered  as  a  deed  or  a  codicil :  if  as  a  codicil,  thirdly,  whe^ 
ther  under  the  two  instruments  together  any  and  what  estate 
passed  in  the  freehold  and  copyhold  estates,  or  either  of 
them,  upon  the  death  of  Richard  Hill  to  the  trustee  him-« 
self:  fourthly,  if  the  trustee  could  not  claim  any  beneficial  in- 
terest himself,  whether  any  and  what  estate  in  the  freehoUE. 
and  copyhold  estates,  or  either  of  them,  would  upon  hi0 
death  pass  under  those  two  instruments  to  his  right  heir  * 
fifthly,  whether  the  Court  would  under  the  direction  to  convey 
interpose,  trustees  to  preserve  that  contingent  limitation; 
whether  it  would  be  supported  by  the  fee  in  the  trustees, 
as  to  the  copyhold,  by  the  estate  in  the  lord. 


(49)  It  was  material,  tliat  there  should  be  no  delay ;  as  the 
was  danger  of  an  abatement;  one  of  the  parties  being  very  old« 
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Mr.  Manifield,    Mr.  Selwin,  and   Mr.  Johnson,  for  the  i709. 

Heir  at  Law.  „     ^^^^^ 

H  A  PER  GH  AM 

If  the  mstrument  of  the  6th  of  October  is  to  be  considered  ^^ 

ts  a  deedy  it  cannot  have  any  operation;  as  it  takes  up  a  new  Vincent. 
let  of  limitations^  not  to  take  place  until  a  general  failure  of 
Mue  of  Betty  Nuiiatt  Hill.  The  only  way  therefore  to  give 
it  effect  would  be  by  uniting  it  to  the  wiD.  The  will^  the  bill, 
and  the  answer,  all  speak  of  it  as  a  deed^  and  the  heir 
jmy  take  advantage  of  the  testator's  blunder.  It  is  plain, 
the  testator  supposed,  he  had  retained  a  power  to  himself  to 
tppoint  limitations  different  from  those  of  his  "vrill :  but  he 
eoold  not  give  himself  a  power  by  his  will ;  as,  when  he  had 
made  his  will,  he  had  the  same  complete  power  over  the 
estate,  that  he  had  before.  The  idea  of  a  power  reserved 
18  therefore  absurd.  In  making  the  deed  he  had  nothing 
in  contemplation  but  to  carry  into  execution  that  power,  which 
he  could  not  have.  For  the  same  reason  it  cannot  be  a  de* 
claration  of  trust ;  as  a  man  cannot  by  will  convert  himself 
into  a  trustee  for  himself  of  his  own  feensimple  estate;  by 
deed  he  may  reserve  a  trust  for  a  future  declaration.  The 
cases,  cited  in  the  Court  of  King's  Bench,  have  established, 
that,  where  there  are  limitations  of  the  same  estate  by  dif- 
ferent mstruments,  they  cannot  be  coupled  together.  In  Moore 
▼•  Parker,  1  Lord  Raym.  37,  and  other  books  that  is  laid 
*down  by  Lord  HoU,  referring  to  the  Year  Book.  Goodman  [  •SIS  ] 
T.  GooA-ight,  2  Burr.  873.  Doe  v.  Fonnereau,  Doug.  487. 
Those  cases  do  not  differ  from  this.  There  is  no  difference, 
whether,  the  deed  was  after  or  before  the  will.  If  the  deed 
^  to  operate  at  all  by  way  of  addition  to  the  will,  it  must  be 

^^stamentary.    Supposing  it  possible  to  consider  it  so,  then 

• 

'(  camM>t  pass  the  freehold  estate;  as  it  is  not  attested  by 

ti^ree  witnesses.    The  effect  of  it  is  to  give  the  reversionary 

• 

i>tterest,  remaining  in  the  testator  after  the  limitatidhs  of  his 
^H  For  that  three  witnesses  are  necessary.  As  a  testa- 
iiieatary  instrument  it  has  no  more  effect  than  any  simple 
Paper,  written  by  the  testator.  It  might  as  well  have  been  to 
^^>ch  trusts  as  he  should  declare  by  any  writing  without  at- 
*^«tatbn.  There  are  many  cases  to  shew,  that  there  is  no 
^^ffirence  between  dispositions  of  an  equitable  and  a  legal 
W^^r^st.     If  a  deed  can  have  this  effect  against  the  statute 

immediately 
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1793.         Hnmediately  after  execution  of  the  wiD^  it  might  at  any  dis* 

Ha  ergham   ^^^^^  ®^  ^^® »   ^®  *^**  having  gone  through  the  form  of  a 

willy  which  parts  with  nothing,  he  might,  when  under  in- 
fluence, or  incapable  of  disposition,  or  even  just  ezinring, 
in  short  in  that  situation,  which  the  statute  meant  to  plo* 
tect  against  fraud,    by  an  unattested   paper  dispose  of  his 
whole  estate*    The  first  authority,  cited  in  support  of  thift 
dispositioui  is  the  case  of  republication  of  a  will  by  a  to* 
dicil,  attested  by  three  witnesses,  recognising  the  will(fi0)| 
from  which  it  is  inferred,  that  a  will,  attested  by  three  wi^ 
nesses,  referring  to  a  fiiture  instrument,  will  adopt  that  m- 
strument,  akhougfa  attested  only  by  two.    That  case  is  dif-* 
ferent ;  as  it  proceeds  on  this ;  that  from  the  recognition  dT 
the  will  it  is  just  the  same  as  if  it  was  transcribed  in  the- 
codicil;  but  no  instrument  can  incorporate   into  it  anodier^^ 
which  does  not  exist,  and  possibly  never  may*    Bmdemett  v^ 
Boughion  was  doubted  by  Lord  Camden :  but  it  proceeded^ 
land  perhaps  not  very  irrationally,  upon  this ;   that  a  Aarg^m 
of  legacies  on  land  by  will  should  be  considered  as  beafinqg 
analogy  to  the  case  of  a  charge  of  debts ;    in  whidi 
necessity  subsequent    debts    are  comprised;    and   dbeiefoi 
should  ccnnprehend  subsequent  legacies:    but  from  that 
cannot  be  argued,  that  the  whole  equitable  interest  m 
disposed  of  by  a  future  paper,  having  none  of  the  formaliti^ts 
required  by  the  statute :  nor  was  it  necessary  there  to  decidLe 
that  point.    In  AdUngton  v.  Cami,  SAtk.  141,   Lord  ^afif#- 
tTfciewas  clearly  of  opinion,  that  a  paper,   referring  to     n 
will,   disposing  to  charitable  purposes,  cannot  have  any  e^ 
feet,    unless  executed  according  to  the  statute*      Hyde  ▼« 
^  Hyde  is  a  positive  decision  by  Lord  Cowper  upon  iimrery 
point*    The  state  of  the  case  printed  agrees  with  the  Ro* 
gister's  Book :  but  there  is  some  difference  as  to  the  decree* 
By  the  Register's  Book  all  the  legacies,  given  by  the  firfl^ 
will,  were  held  to  be  charged  on  the  land :  but  all  the  legacai^^ 
given  by  the  second,  and  not  given  by  the  first,  were  to  coiO^ 
out  of  the  personal  estate  only*     In  Maeiere  v.  Mmwier^f 
1  P*  WiU.  421,  the  opinion  of  Sir  Joseph  Jekyll,  to  the  sasn^ 
effect  as  that  in  BrudeneU  v.  Boughion^  was  not  on  the  pri^^ 
cipal  point*    InLord  Jncluquin  v*  O'Brien^  1744,  Lord  Hatr^ 

(60)  Piffott  V.  Waller,  post,  Vol.  VII,  98. 
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witke  relies  on  BrudeneU  v*  Boughion  as  having  seltkd  the         1793. 
point.     In  deciding  this  case  Lord  Kenyan  hys  out  of  the  ""^"^ 

case  IZeay  v.  Hopper,  deeided   by  him   at  the  Rolls,    10th  ^^ 

March,  1785.     In  Windham  v.  Chetwyndy  1  Bkit,  4«3,  Lord  ViMCENn 
Stan^ld  states  the  same  doctrine  as  in  BrudeneU  v.  Bough' 
km^  but  it  was  not  upon  the  principal  point. 

Lord  Chancellor* 

Upon  the  wills  of  Sir  Jcusob  Doww^  and  the  Duke  of 

JMian  a  charge  of  legacies  on  land  by  the  will  extended  to 

legacies,  given  by  an  unattested  codicil.     I  remember  many 

eiuesi   in '  which  BrudeneU  v«  Boughton  was  considered  as 

BULLER,  J. 

That  has  been  too  long  settled  to  be  now  disturbed. 

For  the  Heir. 
It  is  in  effect  a  repeal  of  the  statute;  as  the  testator  may 
ULAerwards  give  the  whole  value  of  his   estate  in  legacies. 
"Xlien  as  to  the  oopyhold ;  in  order  to  operate  at  all  this  in* 
stranent  must  be  testamentary ;  and  it  is  now  contended  to  be 
ao^  having  been  proved.      That  certainly  is  not  conclusive. 
Xhere  are  no  testamentary  words  in  it.    It  does  not  dispose  of 
the  personal  property,  or  appoint  an  executor.     It  only  pur- 
ports to  be  a  limitation  of  the  reversionary  interest  in  pur- 
•ttanoe  of  the  power  he  thought  he  had  reserved.    Therefore 
H  cannot  dispose  of  the  copyhold,  which  is  surrendered  to 
tbe  use  of  the  will.     Supposing,  it  could  operate  as  a  will  of 
copyhold,  it  is  impossible  upon  the  limitations  it  contains  that 
the  copyhold  can  pass ;  as  this  is,  if  any  thing,  a  contingent 
remainder;  *and,  the  preceding  limitations  being  spent,  it  is      [  *214  ] 
fone;  as  there  is  no  precedent  estate  to  support  it.    That 
objection  applies  equally  both  to  the  freehold  and  copyhold. 
I'mugy.  Pannel,  1  RoU.  238,  817,  4^8,  confirmed  as  to  this 
poiai  in  Gilb.  Ten*  fi65,  6,  7,  answers  the  objection,  that  the 
^Btete  in  the  lord  is  su£Scient  to  support  the  remainder  as  to 
^  copyhold.      There  it   is    established,  that  although   the 
l^*!  estate,  it  will  preserve  a  contingent  remainder,  so  as  to 
Pi^ent  the  destruction  of  it  by  the  tenant  for  Ufe,  will  not 

support 
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support  it,  where  the  preceding  estates  are  expired.     Tlus 
cannot  be  considered  as  an  executory  devise,  being  to  com- 
mence after  a  general  failure  of  issue.     Executory  deyises  are 
not  of  great  antiquity,  or  greatly  £siyoiured  in  this  Court  or  at 
law.     In  Goodright  v.  Cormsh,  I  Soli.  226,  it  is  said,  if  there 
is  a  devise  to  the  heir  of  J^S.  and  J.  S.  is  living,  it  is  not 
good  by  executory  devise;  as  it  would  be,  if  to  the  heir  of 
J.  S*  after  the  death  of  J.  5.    If  trustees  are  inserted,  whidi 
is  the  only,  way,  it  would  not  be  to  answer  the  common  par- 
pose,  but  to  give  an  estate  to  the  heir  of  a  nominal  trustee^ 
for  whom  or  his  heir  it  is  impossible  to  suppose  the  testator 
could  have  any  regard.    Lastly,  it  is  impossible  to  make  tiua 
a  limitation  to  the  trustee  himself.    A  trustee  cannot  have  a 
greater  estate  by  unplication  than   the  words  expressly  give 
him,  imless  the  purposes  require  it.    The  words  ''  right  hebr^ 
are  good  words  of  purchase ;  and  although  the  word  ''  keir^ 
is  in  the  plural  number,  yet  the  testator  says  **  his  heirs  an^ 
assigns''  immediately  after.     A  man  may  be  made  trustee  fo: 
his  own  right  heir.     The  legal  and  equitable  estates  will  noi 
unite  during  his  life,  but  will  upon  his  death ;  as  a  man  can- 
not be  trustee  for  himself.     That  will  be  the  same  thing,  that 
happened  in  Selby's  case;  where  the  estates  met;  and  it  wai 
contended,  that  the  legal  interest  should  yield  to  the  equit- 
able :  but  it  was  held,  that  the  legal  interest  should  remain; 
and  it  went  to  the  heir  of  the  mother,  who  was  trustee  for  her 
son.     But,  if  it  is  not  clear,  whether  the  trustee  himself  or  hii 
heir  is  entitied,  then  it  ought  to  go  to  the  heir  at  law ;  who  is 
to  be  favoiured,  unless  the  Court  is  bound  by  clear  principle 
or  established  decisions  against  him :  Hobart  v.  Lady  Suffolis 
2  Vem.  644.      Pt^h  v.   Goodtitle,  in  the  House  of  Lords, 
15th  May,  1787. 


[  215  ]  Attorney  General,  Mr.  Graham,  and  Mr.  Stanley,  for  tiie 

Trustee. 
This  question  is  materially  different  from  that,  which  was 
before   the  Court   of  King*s  Bench.      The  legal   estate  ui 
undoubtedly  in  the  trustee:   the  true  point  therefore  for  * 
Court  of  Equity  to  determine  is,  whether,  attending  to  these 
instruments,  the  heir  has  any  equity  to  call  upon  the  trustee 
to  give  him  any  interest  in  the  real  estate,  either  the  freehold 
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or  copyhold.    The  Lord  C/tancellor  did  not  want  other  Court9  1703. 

to  tell  him,   that  Doe  v.  Fonnereau  and  the  other  cases  on 
that  subject  were  law^  and  that  estates  given  by  different 
instruments  could  not  unite :  but,  if  the  deed  in  Doe  v.  Fon-     Vincbnt, 
nereaUf  which  was  before  the  will,  had  gone  on  to  limit  to 
such  uses  as  the  testator  should  appoint,  persons,  named  in  a 
win  duly  executed,  would  have  taken ;  as  would  have  operated 
as  an  appointment  of  a  use.     If  there  is  a  limitation  by  settle- 
ment to  uses,  and  afterwards  a  devise  of  other  estates  to  the 
same  uses,  the  circumstance  of  a  reference  in  the  will  to  the 
other  instrument  makes  tliat  instrument,  although  in  its  nature 
a  deed,  for  the  purpose  of  the  estate  devised  a  testamentary 
instrument;   and  the  effect  is  to  incorporate  it  in  the  wilL 
The  mere  circumstance  of  its  being  stamped  makes  no  dif- 
fierence:   the  question  must  be  determined  as  if  before  the 
Stamp  Act.    A  will  may  be,  and  in  some  countries  always  is, 
in  form  a  deed ;  and  there  are  many  instances  of  testators, 
mrho  have  delivered  their  wills  as  deeds.    But  even  if  the 
deed  poll  is  a  nullity,  there  is  enough  upon  the  will  itself  to 
repel  the  common  equity  for  the  heir ;  as  every  thing  is  fully 
disposed  of.     Suppose,  it  cannot  be  made  out,  that  the  trustee 
himself  is  to  have  the  beneficial  interest,  yet  still  this  will 
creates  an  executory  trust.     There  is  a  clear  intention,  that 
theri^t  heir  of  the  surviving  trustee  should  have  the  estate; 
and,  if  so  intended,  this  Court  would  immediately  after  the 
death  of  the  testator  have  so  moulded  the  conveyance  as  to 
luiTe  preserved  the  estate  to  the  right  heir.     The  circum- 
stance, that  the  trustee  has  not  conveyed,  makes  no  difference 
ai  to  the  conveyance  the  Court  will  direct.    It  is  strong  to 
ibew,  that  the  trustee  himself  was  intended  to  take,  that  he 
cannot  convey  it  to  his  own  right  heir.     The  question  then  is, 
whether  the  heir  has  any  right  to  call  on  the  trustee  for  a 
conreyance,  when  it  must  disappoint  what  the  testator  meant 
^er  for  the  trustee  or  the  heir  of  the  trustee. 

Upon  the  cases  as  to  legacies,  notwithstanding  the  Statute  [  216  ] 
^  Frauds,  if  a  testator  by  will,  attested  by  three  witnesses, 
"ftys,  "  I  hereby  charge  my  real  estate  with  payment  of  my 
**  debts  and  legacies,'*  though  that  instrument  does,  not  dispose 
^  the  value  of  the  land,  yet  the  testator  may  by  bond,  deed, 
'^^i  or  the  most  informal  instrumentj  that  can  be  imagined, 

dispose 
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170S.         dispose  of  the  whole  value  of  the  land.     Ho  may  abo  giVe 
what  is  tantamoiint  to  giving  a  rent-charge  out  of  the  estate 
by  an  instrument  not  attested ;   as  it  was  determintd  in  The 
YiKCBNT.      Duke  ofBoUon  v.  Williams,  Sittings  before  Easier  1781,  thi^ 

annuities  are  legacies,  and  that  under  a  charge  of  legades 
upon  real  estate  annuities  are  to  be  paid  out  of  the  real  estate 
upon  deficiency  of  the  personal.     The  cases  have  established, 
that  a  testator  has  satisfied  the  statute  by  providing  for  himsetf 
the  faculty  of  disposing  of  his  estate  by  an  instrument  not 
executed  according  to  that  statute.     Another  person,  who  has 
not  any  capacity  to  do  any  act  concerning  my  estate,  may  by 
my  act  acquire  a  faculty  of  disposing  of  my  estate  by  an  in* 
stniment,  not  executed  according  to  that  statute :  thus  in  the 
case  of  a  wife,  though  a  fime  covert,  her  will  amounts  to  a 
limitation  of  a  use.    if  a  /Sme  sole  before  marriage  conveys 
to  trustees  for  herself  for  life,  then  for  such  persons,  as  she 
shall  by  will,  attested  by  two  witnesses,  appoint,  she  may  do 
that.    According  to  Longford  v.  Eyre,  1  P.  Witt.  740,  and 
Wagstaffy.  Wagsiaff,  2  P.  WiU.  S58,  if  there  is  a  conveyance 
to  such  uses  as  shall  be  directed  by  will,  such  a  will  is  intended 
as  is  required  by  the  act :  but  the  party  may  describe  wliat 
qualifications  shall  be  used.     This  testator  by  a  bond,  creatiDg 
a  voluntary  debt,  might  have  disposed  of  the  whole  value  of 
the  inheritance  of  his  estate.     It  is  clear  from  tlie  m/A 
^  charge,'*  that  by  a  charge  he  might  have  disposed  of  die 
whole.    Suppose,  he  had  created  a  common  specialty  deU; 
but  directed  it  not  to  be  paid  till  after  the  death  of  B.  N.  ISM 
without  issue,  and  gone  no  fturther ;  that,  if  equal  to  the  vahe 
the  land,  woidd  have  been  in  effect  a  ^ft,  in  equity  at  least, 
of  the  land ;  as  a  sale  might  be  compelled.     Where  there  is 
a  settlement  upon  nuurriage  wilh  a  power  to  charge  by  deed  or 
wiD,  if  that  is  to  be  by  any  instrument  in  writing '  in  nature  ef 
a  will  or  attested  by  two  witnesses,  it  would  be  a  good  appdo^' 
ment,  though  the  sum  should  be  equal  to  the  value  of  A^ 
land,  and  the  land  must  be  disposed  of  upon  the  applicatkm 
of  the  person  entitled.    The  value  of  the  land  may  deafly 
therefore  be  disposed  of  without  the  solemnities  required  by 
Ae  statute,  whelher  by  way  of  legacy,  debt,  rent-duo^i  ^ 
in  any  way,  in  whidi  money  may  be  given;  and  there  is  no  di^ 
ference  between  sudi  cases  taA  a  gift  of  the  land  ksdf.    I^ 

Adlhgi^ 
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AdUttgtan  ▼•  Conn  the  testator  bad  not  in  the  will  referred  to         1703. 

the  paper   found  at  his  death.     Where    such  reference  is  _     ^"'^'^^ 

waQting,  none  of  the  cases  have  gone  so  far  as  to  connect  the  ^^ 

pqper  with  the  will ;  as  it  must  be  collected,  that  the  testator     Vincent, 

meant  to  re£er  to  the  paper,  not  executed  according  to  the 

statute ;  otherwise  the  statute  is  not  satisfied.    Here  there  is 

s  distinct  and  mutual  reference  from  one  instrument  to  the 

Other.   The  difficulty  is,  that  the  statute  requires  the  testimony 

of-  three  persons  to  the  sanity  of  the  testator.    Where  a  settle* 

aent,  or  note  in  writing,  not  executed  according  to  the  statute, 

18  referred  to  by  a  will  according  to  the  statute,'  there  is  the 

tetdmony  of  three  witnesses  to  the  sanity  and  the  intention  to 

adopt  the  prior  paper:  but  in  the  case  of  republication  of  a 

w31  by  a  codicil  there  is  not  any  execution  in  the  presence  of 

three  witnesses  referring  at  the  time  to  the  subject,  of  which 

that  codicil  enables  the  testator  to  dispose ;  as  the  disposition 

of  aU  hia  real  estate  by  the  will  means  only  such  as  he  then 

has:  but  the  codicil,  republishing  the  will,  draws  down  the 

viD  to  the  date  of  the  codicQ ;  though  it  is  clear,  that  at  the 

time  of  executing  that  paper  he  had  no  intention  concerning 

die  lands,  purchased  after  his  will  was   made.     This   is  a 

testamentary  disposition  to  all  intents ;  and,  if  it  cannot  afiect 

the  fireehold,  it  certainly  will  the  copyhold ;  Carey  v.  Askew, 

S  Br<h  C.  C.  58.    The  principle  of  law  considers  that  a  good 

iliapositioii  of  copyhold  by  will,  which  would  be  a  good  dispo^ 

tttion  of  personal  property  by  will.     The  princij^e  was  the 

same  with  regard  to  fireehold  estates,  after  they  became  de- 

vimMe,  and  before  the  statute  of  firauds.    As  to  copyhold  the 

i|in  is  nothing  but  the  limitation  of  a  use:  the  surrender 

ftmae^  the  estate.    Then  it  is  a  question,  different  firom  that 

in  the  Ecclesiastical  Court,  whether  it  is  a  limitation  of  a  use 

of  real  estate.    It  need  not  have  been  proved  at  all.    In  most 

oaaea  the  will  contains  personal  estate  as  well  as  copylu^d ; 

and  is  proved  on  account  of  the  personal  estate.    This  Court 

crrcHieously  receives  the  probate  as  proof  of  a  will  of  copyhold 

estate.    If  there  was  a  power  to  charge  an  estate  by  an  in- 

•fcituient,  attested  by  two  witnesses,  probate  of  a  will  in  the 

Hcdeiiastical  Court  would  not  be  sufficient ;  but  there  must 

Jbeproof  of  the  ceremomes  required  by  the- power.    Upon  the 

question,  whether  this  second  instnoaent  is  to  be  take»  as  o 
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1799,         inll  or  a  deed^  whatever  is  its  form,  it  is  tegtaatentny,  if 
intended  to  operate  at  the  death  of  the  party,  who  ande  k. 
That  is  not  intended  to  operate  at  the  deadb  of  die  putf, 
Vf  NCKNT,      which  in  intended  to  give  a  present  interest.    In  GwiL  88,  the 

distinction  between  a  will  and  a  deed  is  pmnted  oat  tliiis:  '^  a 
''  will  is  a  declaration  of  the  mind  either  by  worda  or  writiagf 
''  in  disposing  of  an  estate,  and  to  take  place  after  tbe  deaA 
''  of  tlie  testator.**    That  circumstance  must  decide,  wlieAer 
it  is  a  will  or  not     That  it  need  not  be  in  the  form  of  eidiar 
deed  or  will  appears  from  Wesfs  cose,  Moore^  177,  where,  it  is 
laid  down,  that  if  there  is  a  letter  expressing  tbe  dUspontion 
as  to  land,  tliat  is  sufficient.     The  same  doctrine  arises  2  Lmau 
Part  4,  15!),  and  in  Audleys  case^  Dyer^  166.  a.  and  dso 
S  I^(m.  Part  4,  166,  Plea,  270.    There  the  instrument  was 
executed  as  an  indenture :  but  the  party  called  it  his  last  w9 
and  testament :   the  Court  held  it  not  a  will :  as  thefe  was 
to  be  an  estate  executed  to  himself.    In  Greem  ▼•  AwhIp, 
1  Mod*  117,  though  the  instrument  was  sealed  and  ddBwed 
as  a  deed,  yet  from  its  construction  it  was  understood  to  k 
effinstual  as  a  wOl.    Hiekson  v.  Witham,  1  Cas.  Ck.  248,  fimek, 
195.    Metham  v.  The  Duke  of  Devonthire,  1  P.  WOL  5S0. 
These  cases  shew,  that  it  is  not  the  circumstance  of  the  instn* 
ment  being  stated  to  be,  or  that  it  is  treated  by  the  party  s% 
a  deed  or  a  will,  but  the  intention  upon  the  whole,  that  it  shsl 
operate  before  the  death,  or  immediatdy  upon  the  deadi,  aid 
not  before,  that  decides,  whether  it  is  to  be  considered  as  tes- 
tamentary or  not.    In  experience  deeds,  proved  as  wiBs^  sn 
very  (requent.    In  Scoilamd  almost  all  those  dispoaitiosa  sic 
in  the  form  of  a  deed.    In  LasUey  v.  Hogg,  lately  (51 )  in  dis 
House  of  Lords,  an  instrument,  considered  as  a  wiD,  was  is 
form  a  deed.    The  testator  here  ordered  all  the  tniats  to  tsb 
place  after  his  death :  could  he  then  mean  to  create  fay  dis 
deed  a  pi^sent  uiteiest,  to  be  eiyoyed  in  foture!    Bm  ia/bar 
lion  was  according  to  his  power  to  diqwse  of  tha^  to  wUck 
his  pow^r  was  to  apply  the  remmpAet  of  die  estate*  ^ 
actuaUy  disposed  of  by  the  wilL    That  dtspositioD  he  toM 
uol  wtan  u>  be  prior  to  those  voy  estates,  upon  whidi  it  wsft 
to  operate  as  an  estate  in  remainder.    If  it  wns  to  tdbe  its  isA 
ettki  iiqpon  kk  deatli^  it  must  be  considered  as 
at  hMSt  as  to  the  copytioUL 
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Supposing  it  to  dispose  well  of  both  estates^  it  operates  as  a  1.708* 

devise  to  Stamfield  himself:  if  not,  there  is  no  equity  on  the  xj abergham 
part  of  the  heir  to  call  for  a  conveyance.     No  such  equity  t?. 

exists,  either  if  the  will  is  taken  by  itself,  or  if  the  deed  is  to     Vincbnt* 
be  ccHOsidered  as  part ;  as  attending  to  the  circumstances,  that 
the  1^^  estate  is  well  devised,  and  the  Court  is  to  execute 
die  devise  to  the  best  of  its  power,  there  is  nothing  undisposed 
of  but  the  beneficial  interest  during  the  ^fe  of  Stansjield  him- 
sdf :  but,  fiurther,  there  is  no  trust  for  the  heir  even  during 
the  life  of  Stamjield.     The  testator  has  expressly  declared* 
what  the  trustees  are  to  do  for  his  heir.    The  annuity  provided 
fixr  him  was  to  be  his  allowance  as  long  as  the  limitations  for 
the  benefit  of  B.  N.  Hill  could  take  effect     He  has  disin- 
herited his  heir,  and  did  not  mean,  that  there  should  be  any 
equity,  by  which  the  heir  should  call  for  a  conveyance :  but,- 
having  vested  the  legal  estate  in  the  trustees,  he  meant  they- 
dioald  retain  it,  unless  he  should  substitute  some  one  instead 
of  B.N.Hill  to  call  for  a  conveyance.    If  that  is  not  so,  the 
ooaveyance,  if  called  for,  must  have  been  such  as  would  in 
operation  at  this  day  have  vested  an  estate  in  Stansfield  him- 
self,  or  would  .have  preserved  the  contingent  remainder  to 
midi  person  as  would  be  his  right  heir.    Supposing  the  deed 
to  have  efiect,  the  ultimate  remainder  must,  if  a  conveyance 
bid  been  called  for,  have  been  to  the  surviving  trustee,  his 
Iieirs  and  assigns,  or  to  the  trustees  upon  trust  to  pay  the  rents 
n^piofits  to  the  heir,  as  undispo^d  of,  for  their  Uves,  then  to 
ndi  person,  as  should  be  the  right  heir  of  the  survivor  of 
Ikem.    The  whole  legal  fee  being  vested  in  the  trustees  and 
did  survivors  and  survivor,  it  is  impossible  for  them  to  make  a 
comeyBnce    to  dieir   own  right  heir.     The  testator  meant 
MMlhing  to  be  done,  which  it  was  possible  to  do,  when  he 
disected  the  conveyance.    His  intention  must  have  been,  that 
the  conveyance  was  not  to  be  made,  so  as  to  take  it  out  of  the 
tiQatees,  beyond  the  purposes,  to  the  extent  of  which  it  was 
>ieoMary  to  take  it  out  of  them  to  feed  the  prior  use  of  the 
^^Miveyance  to  be  made  toB.  N.  Hilly  &c.    But  how  could  the 
^'oitees.  execute  in  the  ttrms  of  it  the  last  direction  of  the 
^'^■tetor?    The  right  heir  could  not  take  by  purchase  under 
^ocmfeyiDce  the  ancestor  himself  could  make.     The  tes^ 
^^^  must  mean  therefore,  that  a  conveyance  was  to  be  miide* 
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so  far  as  it  could  be  made ;  viz.  to  B.  N.  HiUy  &0.9  and  tBat 
the  ultimate  limitation  was  not  to  affect  the  legal  devise  he  bad 
made  to  them- and  the  survivor  of  them,  his  hem  and  assigna. 
They  are  considered  in  equity  *  as  having  agreed  to  convey. 
Then  it  stands  on  the  same  ground  as  Pybu$  v.  Miifhrd,  2FemL 
91%  of  a  man  covenanting  to  stand  seised  to  the  use  of  hb 
heir  male:  that  gives  hfan  an  implied  estate  for  life;  whkb 
unites  with  theother  estate.    The  case  is  the  same  here;  and 
the  estates  will  unite.     If  it  is  not  a  use  in  Stan^ldl&EasMSSf 
stilly  to  carry  the  intention  into  execution,  unless  nothiiig  ia 
meant  by  the  limitation  to  the  right  heirs  of  the  survivor^  it 
must  be  a  contingent  remainder ;  and  then,  as  to  the  eopyhdd 
particularly,  the  general  estate  in  the  trustees  would  suppoit 
it.      Here   there    is  no  equitable  estate  vested  fisurther  than 
that  the  persons,  having  the  equitable  right,  have  a  rig^  ta 
Cfdl  for  a  conveyance.    Suppose  B.  N.  Hill  had  called  for  a 
<$onveyance ;  would  this  Court  when  the  will  had  imposed  an 
obligation  to  convey  to  the  right  heirs  of  the  surviving  tnute0b ' 
have  allowed  them  to  make  a  conveyance  to  destroy  that  IbA 
tation  as  a  contingent  remainder?     As  the  freehold,  in  Hat* 
rUtm  V.  Nai/lor,  3  Bro.  C  C.  108,  this  point  was  decided  in 
specie.    There  was  a  case  of  the  same  sort  in  the  Exchequer 
a  few  years  ago,  Oale  v.  Gale.    That  was  a  trust  for  ^.  for  Eie, 
then  for  the  first  and  other  sons  at  the  age  of  twenty-five.    If 
was  doubted,  whether  the  limitation  was  good,  because  there 
imght  be  a  period  of  more  than  twenty-one  years  after  a  life  m 
being  but  iiie  Court  held  it  good ;  and  that  the  intermediatB 
rents  and  profits  were  undisposed  of;  and  should  go  to  die 
heir ;  upon  this ;  that,  if  a  conveyance  had  been  made  to  tibe 
uses  of  the  will,  as  by  the  intention  the  sons  were  to  talce  al 
twenty-five,  a  Court  of  Elquity  would  not  sufier  that  intentiOB 
to  be  disappcMnted  by  the  accident  of  the  fether's  death,  before 
a  son  should  attain  that  age ;  and  therefore,  if  a  convejmnoe 
had  been  made,  would  have  interposed  trustees  to 
con&gent  remainders.    There  is  considerabfe  doubt, 
that  was  not  too  remote :  but,  if  that  was  right,  it  suppovti 
this  argument.    The  same  doctrine  was  held  in  Bagiham  v. 
Spencer^  9Atk.  570.  \Ve$.  142.    That  was  considered  aa  an 
executory  trust ;  and  in  that  case  the  Court,  seeilig  the  iatea* 
tion  to  preserve  the  estate  to  the  heirs  of  the  body,  aspuv 
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construed  those  words  into  first  and  oth^r  sons  (52).         ^ITOar 


\ 


If  the -testator  had  givea  in  trust  to  convey  to  the  son  for  life,  „    ^^''^ 
and  afterwards  to  his  first  and  other  tons  in  tail,  the  Court  would  ^^ 

walboiit  any  authorit]^  in  the  wiU  interpose  trustees  to  preserve     Vinc^kt. 
aontingeajt  resaainders  to  the  sons  of  the  son*    The  principle 
ja  the  same ;  as  that  son,  being  heir  would  have  a  right  to  say, 
tlie  Court  disappomts  *  the  heir  of  his  right  to  destroy  the      [  *221  ] 
contingent  remainders  upon  the  intention,  that  his  sons  should 
ij^l^ytfae  estate ;  and  therefore  interposes  an  estate,  not  upon 
aai  express  direction,  but  that  the  intention  should  be.  per- 
limmed ;  as  those,  who  come  to  this  Court  to  have  equity,  shall 
do  equity ;  and  shall  not  get  a  conveyance  to  enable  them  to 
4Q&ftt  the  intention*    As  to  Lane  v«  PanneU^  it  has  been  con- 
jridered  in  general  as  the  rule,  that  the  freehold  in  the  lord 
SQttld  support  a  contingent  remainder  of  copyhold.      The 
result  o£  that  case  is,  that  that  freehold  wiU  not  support  it, 
where  the  contingent  remainder  does  not  come  in  esse,  till  the 
prior  estates  are  expired  in  a  regular  course  of  enjoyment,  but 
enly  against  a  forfeiture :  That  is  a  single  case;  and  before  the 
statute  of  WiU.  III.  it  was  the  constant  course  to  insert  a  re- 
naiader  to  trustees,  if  the  wife  should  prove  ensieni,  to  pre- 
lerve  the  remainder  for  such  first  son  as  should  be  afiterbom : 
bat  there  is  no  instance  of  conveyancers  thinking  that  neces- 
nry  as  to  copyhold,  which  they  always  thought  necessary  as 
to  freehold ;  which  must  have  been  on  the  ground,  that  the 
freehold  in  tlie  lord  supported  the  remainder  as  to  copyhold. 
But  that  case  does  not  apply  to  a  case,  where  a  conveyance  is 
to  be  made.  The  legal  estate  is  in  Stcmsjield;  and  the  question 
ii»  not  whether  the  lord's  estate  supports  any  interest,    but 
wbf  ther  the  Court  will  now  Call  upon  Stansfield  to  make  such 
s  eonveyance  as  will  dispose  of  the  interest  either  for  him  or 
bii  heir.    If  the  Court  would  not  have  done  that,  if  a  convey- 
ance 

W)  Contrary  to  the  role  in  Feame,    Cent.  Rem,  177,    &c. 

AAyV  Com,  1  Co.  99;  the  an*  4th  edit,  on  the  tme  distinction 

^horitj  of  which  is  restored  by  between  trusts  execated  and  exe- 

ttMQbseqneat  oases,  Wright  v.  catory,  the  analogy  of  the  former 

^^Bnoa,  Amb,  858 :    Jones  v.  to  legal  estates,  and  the  applica- 

^cm,  1  Bro.  C.  C.  206 :  and  lion  of  the  rule  to  both, 
the  powerful  reasouing  of  Mr. 
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ance  had  been  called  for  in  the  fife  of  B.  N.  HlUr  neUher  wiS 
they  now.    As  a  contingent  remainder  the  case  is  perplexed 
by  the  possibility,  that  all  the  trustees  might  have  been  living, 
as  there  were  two  Uving,  at  the  death  of  JS.  N.  HilL    It  may 
be  said,  the  limitation  could  not  have  taken  effect ;  as  it  could 
not  have  been  known,  who  would  be  the  survivor.     K  this 
had  been  a  devise  to  uses,  upon  the  death  of  B.  N.  Hill  if 
two  or  more  of  these  persons  were  Uving,  all  would  have  taken 
an  estate  to  them  and  the  survivor  and  his  heirs*    K  it  is 
a  contingent  remainder,  and  arising  out  of  a  will,  where  the 
trusts  are  to  be  carried  mto  execution  by  conveyance,  if  the 
prior  estates  determine  by  fluxion  of  time,  the  legal  estate  in 
the  trustees  and  the  survivor  will  support  the  contingent  .!<&• 
mainder ;  as  this  Court,  if  called  upon  in  the  fife  of  B.  N.ESll, 
would  have  looked  to  the  possibiUty  of  her  dying  without 
issue  in  the  life  of  oi^e  or  more  of  the  trustees ;  and  then 
upon    the    principle,     on  which    trustees  were  mserted   u 
ffarrison  v.  Nayhr,  would  have  inserted  trustees  in  this  case 
•during  the  lives  of  the  surviving  trustees,  whether  one  or 
more,  to  preserve  what  the  testator  meant  to  preserve,  the 
contingent  limitation  to  the  right  heirs  of  the  surviving  trustee. 
There  is  no  difference  between  that  case  and  this.    If  that 
would  be  the  effect  in  case  of  one  trustee  surviving,  the  Court 
would  do  the  same,  if  more  survived.    It  would  be  for  the 
benefit  of  the  heir  and  also  to  preserve  the  remainder.    In 
Basierville  v.  Bcuierville,  2  Atk.  279,  it  was  determined,  that 
when  a  conveyance  is  called  for  the  Court  will  not  suffisr  it 
to  be  made  so  that  immediately  after  the  intention  shall  be 
defeated.     This    case    comes  within  Hopkins   v.  Hopkmh 
For.  44.      1  Atk.  581,  and   Chapman,  v.  BUuet,  For.   14& 
The  word  "  his''  cannot  refer  to  "  right  heirs  ^  or  to  "  rttf 
survivor  i*  which  is  used  adjectively.    The  Court  must  sup* 
ply  the  word  ''  Atm,"  to  which  ''  IM'  will  refer.    That  irill 
make  it  consistent.    Words  are  of^n  inserted  by  the  Court 
to  effectuate  the  general  intent.    Upon  the  whole  the  beir 
can  only  be  entitled  at  most  to  the  rents  during  the  li&.j^ 
Stansfield;  as  upon  a  conveyance  called  for  that  is  the  utmost^ 
he  could  have  had  secured  to  him. 
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If  il  18  made  ever  so  clear,  that  the  testator  did  not  intend  „    ^^^"^ 
Ae  heir  to  take  more  than  is  given  to  him,  even  if  there  ^^ 

w^re  expfess  words  to  that  effect,  yet  he  will  take  every  thing,     Vincent. 
not  completely  disposed  of.    This  is  the  case  of  an  estate 
pven  upon  certsdn  trusts,  intended  to  be  ^ven  upon  other 
trusts,  but  not  so  given.    The  trustees  clearly  are  not  intended 
to  have  it;   therefore  it  is  a  resulting  trust  for  the  heir. 
Where  a  man  by  will  refers  to  any  instrument,  existmg  ante- 
cedent to  the  will,  it  is  as  if  incorporated  in  the  will :  but 
there  is  no  similitude  between  the  cases ;  as  here  is  a  will 
completed,  which  does  not  operate  till  the  death  of  the  tes- 
tator :  but  the  subsequent  instrument  is  intended  to  be  a  deed, 
md  is  in  every  respect  a  complete  deed.    In  all  the  cases 
finmi  Moore,  Carthew,  &c.  the  instrument  had  parts  clearly 
not  reconcileable  with  the  notion  of  a  deed.    In  Hickson  v. 
WUkam  executors  were  appointed;  in  other  cases  the  instru- 
ment was  expressly  called  a  will.     The  definition,  given  in 
CariAew,  cannot  be  the  definition  of  a  will ;  as  many  dispo- 
aitiona  to  take  effect  after  death  may  be  by  deed.    This  tes- 
tator has  not  left  room  to  doubt  what  he  intended;  as  he 
professes  his  intention,  not  to  make  a  will,  but  by  deed  *  to      [  ^  2S3  ] 
execute  a  power,  he  supposed  he  had.    The  ca^  of  legacies 
went  entirely  upon  analogy  to  the  case  of  debts.    It  may  be 
laid,  the  testator  had  the  very  will  in  view,  by  which  he  had 
charged  the  land  with  legacies,  when  making  any  instrument 
giving  legacies.    As  to  the  Duke  of  Bolion  v.  WilUams,  an- 
nnties  are  legacies.    I  know  no  case  to  prove,  that  a  man 
Bay  give  his  wife  a  power  to  dispose  of  his  estate>by  an  in- 
ttniment  without  witnesses :  it  maybe  so:  but,  if  it  is  so,  it 
is  upon  a  different  ground ;  that  the  execution  of  a  power 
is  only  considered  as  a  declaration  of  a  use;  and  the  estate 
passed  by  the  deed.    It  is  said,  the  trusts  in  this  will  and  deed 
sie  executory.    They  are  nothing  but  that  the  trustees  are 
to  convey  the  estate  to  the  cestuys  que  trust:  that  is  the 
cue  always.    Harrison  v.  Naylor  was  what  the  Court  caBs 
n  executory  trust ;  being  money  to  be  laid  out  in  land  under 
the  direction  of  this  Court    In  BaskerviUe  v.  BasiervUle 
Lord  Hardwicke,  inserting  trustees,  founds  himself  upon  its 
l>emg  mpney  directed  to  be  laid  out  in.  land ;  which  is  pro- 
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perly  an  executory  trust:  but  this  is  a  devise  of  hoiSi    In 
Bugshcm  V.  Spencer  Lord  Hardwicke  held  it  not  til  ite  «n 
estate  tail ;  as  there  were  trustees  to   predetve  eoHtiilgMfe 
remainders ;  and^  as  it  was  an  equitable  estate,  he  hhd  m(m 
power  over  it.    If  the  Court  would  always  inse)rt  trusleeBy  it 
would  be  strange  to  say,  they  would  make  it  (Ae]pend  tpoti  tb# 
circumstance,  that  the  testator  had  inserted  that,  wlucli  thl^y 
would  insert,  if  he  had  not.    Here  there  is  no  direirtioll  in 
the  deed  to  ihterpose  trustees ;  as  there  is  in  the  'vtrffl  tfy^  ih6 
estate  fct  life  to  B.  N.  HiU.    Trustees  are  never  interpiMed 
except  during  the  life  of  the  tenant  for  fife :  here  they  mw^ 
have  been,  even  if  there  were  children,   to  preserve  llUrt 
ultimate  limitation;    as  they  might  fail  during  the  lives  ^ 
some  of  these  trustees.    Hopkins  v.  Hopkins  and  Chaptnan  ti 
Blisset  have  no  relation  to  this  case.     Th^  are  cases,  wlierft 
nothing  was  done  to  defeat  the  contingent  reteai^fid^:  bnt^ 
the  remainder  coming  into  esse^  while  the  estate  t^mained  ilk 
^te  trustees,  it  was  held,  that  it  should  be  supported  by  tlHil 
Estate,  which  had  remained  in  the  trustees ;  as  those  trustees^ 
having  the  legal  estate,   would   have  been  temtots    t6  tiie 
prcBcipe;  and  their  estate  would  support  the  remaiiCider;  » 
heir  or  any  one  else  coming  for  a  conveyance.    But  hcate 
there  is  no  person  in  being  to  take  the  subsequent  trtlst, 
the  contingent  remainder ;  and  therefore  the  hdr  tovue^  ^ 
have  the  estate.     They  admit,  the  conveyance  is  to  be  tnade; 
but  insist  on  having  trustees  *  interposed.    1%^  testator  can- 
not be  supposed  to  have  been  guided  by  any  thing  like  fiiend- 
ship.    The  Court  cannot  s^  up  any  intention   against  tb^ 
tvords  ''  right  ketrs,'  in  order  to  suppose,  the  te8tato!^  Hkeiml 
to  give  it  to  this  man.    The  word  "  Aw"  is  proper,  tiot#{lle' 
standing  he  has  happened  to  use  the  word  *'  kbits'*  in  {bt 
plural  number ;  bs  only  one  heir  can  take.    A  man  teay  be 
directed  to  convey  to  the  person,  who  will  be  his  right  hxSt 
at  his  death.    This  is  not  a  case  of  interference  with  dre* 
ditors.    Perhaps  a  man  could  not  make  his  own  right  heir 
take  by  purchase  against  creditors.    If  it  is  uncertain,  wlie^ 
ther  the  surviving  trustee  or  his  heir  was  intended,  the  hdr 
at  law  will  take  on  account  of  that  uncertainty. 
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*  The  ^hUciUfr  General,  as  amicms  curia,  md^  he  had  sent  17^ 
ta  das  lA)rd  ChcmceUor  a  manusmpt  case  of  The  Attorney.  ^  ^^""^^ 
Generml  v»  Wkonoood,  in  which  mere  regulations,  indorsed  ««         ' 

IV^  the  testator  upon  his  will,  and  only  signed  by  him,  were     Vincent,- 
heUL  to  be  part  of  the  will. 


W11.SON,  J.  stated  the  case,  and  deUvered  his  opinioB. 
Upon  the  facts  of  this  case  isevetal  questions  have  been 
;  some,  or  one  at  least,  by  the  trustee  himself  on  his 
behalf  between  him  and  the  heir  at  law  of  the  testatolr« 
The  heir   of  the  testator  claims  the  whole.      The  trustee 
^kkoB  the  whole  for  himself  or  his  heir ;  and  makes  the  first 
^/ao^lkxn   supposing  the  second  instrument  to    be  a  deed^ 
sad  that  it  cannot  be  connected  with  the  will»  which  seem* 
•greed  on  all  hands,  if  it  is  a  deed,  and  to  take  effect  im* 
ned^at^y,  yet  still  the  trustee  says,  under  the  will  itself,  inde* 
(Mdentof  the  deed,  he  is  ^ititled  to  the  beneficial  interest; 
and  ther^  is  no  resulting  trust  for  the  heir  at  law^    As  to 
diot,  the  fitcts  are,  that  this  estate  was  given  to  five  persons 
la  trust  first  for  payment  of  debts  ;  that  is,  in  trust  for  a  pur- 
pose, 'which  might  laet  for  ever ;  and  the  cases  are  innumer^ 
aUe  to  prove,  that  this  trust  affects  the  whole  estate.    If  so^ 
the  ccttiequence  is,  that  by  the  first  devise  of  aU  his  real  estate 
tfi  dieae  five  persons  the  testator  gave  only  the  mere  legal 
estate;   and  that  the  trust  is  entirely  undisposed  of  except 
IB  .to  those  express  dispositions  by  the  will  for  payment  of 
Ibe  debts  and  legacies,  *  to  complete  a  piirchase^   &c    As 
&r  as  diat  trust  estate  is  disposed  of  by  the  will,  so  far  it 
ii  diqpc^sed  of;  as  fiu  as  it  is  not,  so  fiur  it  is  undisposed  of; 
ukI  the  trustee   cannot  say,  the  first  words,  giving  all  to 
liim,  would  pass  both  the  legal  and  equitable  interest;  and 
thmfore  that  it  rests  with  the  heir  to  diew,  that  the  equitable 
■teest  18  taken  out  of  the  trustee  by  some  express  disposi* 
&tt.    It  is  enough  for  the  heir  to  say,  it  b  not  given  to  any 
<)Qedse ;  and  it  rests  with  the  trustee  to  shew  from  other  parta 
of  the  will,  that  the  equitable  interest  or  part  of  it  is  given 
^hinL   He  claims  imder  the  wiH,  and  can  mdy  claim  under 
^  wQl;  and  must  therefore  shew,  that  it  is  given  to  him 
h  the  wUL    The  heir  need  not  shew  that :  but  it  is  enough^ 

if 
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There  is  no 
waj.toesdade 
an  heir  bat  by 
giving  to  some- 
bodj  else;   aa 
he  will  take 
what  is  not 
diapoaed  of 
eren  against 
the  intention. 
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if  it  does  not  appear  to  be  given  to  any  on^  else.  'Diat 
lemoves  the  only  argument  used  in  support  of  the  daim  erf 
die  trustee,  namely,  that  part  of  the  equitable  interest  was 
expressly  given  to  the  heir,  50/.  a  year  till  the  debts  are  paid, 
and  150L  a  year  afterwards.  It  was  thence  contendedi  Aali 
part  of  that  equitable  interest  being  expressly  given  to  hiB^ 
nothing  more  was  meant  to  go  to  him.  My  answer  to  that^ 
is,  •  that  whether  it  was  meant  for  him,  or  not,  the  intention  is 
immaterial,  if  it  is  not  given  to  some  other  person;  aa  there  is 
no  other  vray  to  exclude  an  heir  than  by  giving  it  to  somebody 
dse ;  therefore,  if  from  the  circumstance  of  part  being  so  gmn 
an  inference  could  be  raised,  that  the  testator  meant,  the  hut 
should  have  no  more,  yet  even  against  that  intention  Am  heir 
would  take.  Hobart  v.  Ijody  Suffolk  was  quoted ;  which  is 
ratiier  stroYiger  than  this;  yet  the  ChanceUar^  dedded^  diat 
there  was  a  resulting  trust  for  the  heir.  There  an  estate  was 
given  to  trustees  and  their  heirs,  to  the  use  of  them  and  their 
heirs,  upon  certain  trusts  specified :  and  nothing  was  said 
about  the  remainder.  The  trustees  said,  and  widi  moie 
eolour  than  in  this  case,  there  being  no  declaration  aa  to  the 
resulting  trust,  that,  after  the  trusts  were  satisfied,  the  estate 
belonged  to  them ;  as  the  use  was  giv^i  to  diem :  the  Ckm 
eettor  said,  diatwas  not  die  intention;  though  he  admitted, 
the  case  was  not  so  strong,  as  where  there  is  a  trust  afifeetfaig 
the  whole,  as  for  payment  of  debts,  yet  he  did  not  believe^ 
when  the  testator  made  them  trustees,  he  meant  them  to  take 
any  thing  beneficial.  Therefore,  upon  the  first  queatioo^  if 
the  deed  had  not  been  made,  or,  being  made  as  a  deed,  ittan 
have  no  operation,  diere  is  a  resulting  trust  for  the  heir ;  who 
is  entided  to  the  whole  remaining  beneficial  interest^  and  die 
trustee  tfikeu  nothing. 


t»i6] 


It  was  dien  contended  for  die  heir  of  the  surviving 
tee,  diat  diis  instrument,  though  the  testator  called  it  a  deed 
i>oll,  though  it  is  stamped,  though  it  contains  no  nonnnalkm 
of  executors,  or  terms  of  gift,  but  of  limitation  and  appdni* 
ment,  and  diough  it  concludes  like  a  deed,  "  sealed  and  de* 
livered,  being  first  duly  stamped,**  yet  may  be,  and,  if  itBUiy 
be,  ought  to  be,  considered  as  testamentary ;  so  diat  it  may 
be  connected  with  the  will,  and  both  may  niake  -one 
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ViNCBNT.  • 


Bttitary  dispodtioii  of  the  estate;  and  upon  the  best  con-         179S. 

lideration,  my  opinion  is,  that,  if  this  instrument,  connected  „     ^^^"^^ 

indk  the  former,  can  have  a  legal  operation  to  pass  any  part, 

k  may  be  so  considered  as  testamentary ;  as  when  the  testator 

Bade  his  will,  he  disposed  of  his  estate  to  a  certain  extenti 

and  then  professes  his  intention  to  make  a  farther  disposition^ 

it  is  true,  he  at  the  same  time  conceives,  and  erroneously 

ecHioeives,  he  could  reserve  a  power  by  his  will  to  limit  and 

«|ypoint  uses  out  of  his  own  estate  by  deed,  or  instrument, 

attested  by  two  witnesses  only :  but  he  does  not  profess,  that 

he  will  do  it  by  deed  only :   therefore  it  seems,  that  at  the 

lime  he  made  his  will,  and  when  he  wrote  this  instrument, 

has  pnncipal  intention  was  to  complete  that,  he  had  left  in« 

tomplete  by  his  will,  viz«  the  disposition  of  his  real  estate. 

He  had  made  his  will  in  part,  and  then  professed  an  intention 

to  do  mcnre  to  complete  that  will :  but  he  could  not  do  it  by 

dedaimtion  of  uses  out  of  his  own  estate>  when  no  part  was 

departed  with  by  hinu    The  law  will  not  permit  that:  but  it 

may  be  done  by  will ;  and  the  general  rule  is,  tiiat,  when  a 

man  has  expressed  a  clear  intention  to  dispose  of  his  estate, 

and  has  taken  an  ine£fectual  mode  of  doing  it,  yet,  if  the  in- 

itrument  can  be  construed  in  another  manner  so  as  to  effisc- 

luate  his  intention,  the  ceremony  is  matter  of  form ;  and  the 

aobttanoe  shall  be  carried  into  execution,  if  it  may  by  law. 

As  where  there  is  a  feoffment  by  deed  to  a  relation  and  his    Feoffment  by 

heirs,  and  no  Hvery  of  seisin :   it  is  obvious,   the  mode,  in  ^®^  ^  *  '®l»^ 

whidi  it  was  intended  to  do  that,  was  by  that  common  law  ^^^  ^^  '** 

eonv^rance  called  a  feoffment :  but  the  party  cannot  take  by  ..      *   ^    .  . 
•   «  .         ,1  1         .  ^33     livery  of  seism, 

feoffinent ;  then  the  law  says,  here  is  an  agreement  by  deed ;  ^  ^i^^  ^  ^^ 

die  parties  are  relations ;   and  that  is  a  consideration   for  gtmed  a  cove* 
raising  a  use ;  theref(nre  it  shaU  be  construed  a  covenant  to  nant  to  stand 
itand  sdsed  to  the  use  of  the  person  specified  in  fee  ^  and  seised, 
the  estate  passes,  not  by  feoffinent,  as  the  deed  says,  but  by 
firtne  of  the  statute  of  uses ;  and,  ut  res  magis  vcUeatf  Sfc.  ^ 

diat  instrument,  called  a  feoffment,  shall  operate  as  a  covenant 
to  stand  seised,  in  order  to  support  the  intention.  So  here, 
diough  the  testator  has  called  this  a  deed,  yet,  as  the  inten- 
tion was  to  complete  what  was  incomplete  by  the  will,  as  it 
>1n  writing,  and  signed,  and  as  to  some  purposes,  perhaps 
to  d,  it  may  have  a  legal  operation,  if  testamentary,  in  order 

to 
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1799;         to  sastlEun  the'  intentioii  it  is  fidr  so  to  oomider  iti  and  l-^m 
-.     ^""^^  tust  know  any  role,  ihat  stands  in  tiie  wayi     The  cue  oF. 

1^^  Meiham  v.  The  Duke  of  Devonshire  was  mentioned,  in  which 

VlKCBMt#'     the  Earl  o£  Devonshire  had  directed   his  executcNrs  to  paj 

300(ULy  as  he  should  by  deed  appoint.  He  afterwards  Inade  ft 
deed  of  appointment;  andy  there  bdng  a  t^ference  to  the  wiBy 
the  Chancellor  said,  the  deed  was  to  be  taken  as  part  of  Ihe 
itilL  That  is  stronger  than  diis ;  therefore,  upon  the  aecoi^ 
pointy  if  this  instrument,  considered  as  a  testamentary  pAper^. 
can  have  a  legal  operation,  it  may  be  so  considered  (5S)« 

That  leads  to  the  third  question,  respecting  the  fir^ehoU 
estate.  It  is  contended,  that  under  the  circumstances,  aad 
eonsiderii^  the  two  instruments  as  one  mstrument,  the  firee^ 
hold  estate  will  pass  by  these  two,  taken  together,  thougii  the 
latter  is  not  properly  executed  to  pass  freehold  estate*  Aa 
to  that,  the  first  way,  in  which  it  was  considered^  was,  tftat» 
where  there  is  a  prospective  sort  of  limitation,  as  in  this  ciue^ 
a  prospective  reference  to  somethii^  to  be  done,  the  part|f- 
foregoes  the  benefit  of  the  statute;  and  therefore  the  sulhf 
sequent  instrument,  he  has  mentioned,  shall  have  the  saoM. 
efiect,  though  not  properly  attested,  as  if  attested  by  three, 
witnesses.  If  the  statute  of  frauds  could  be  considered  as. 
diat  sort  of  law,  to  which  this  maxim  would  apply,  ^^  qnisqmis: 
remmciare  potest  juri  pro  se  mtrodueto,''  that  would  apjfy 
in  this  case :  but  the  statute  was  not  made  for  the  bendit  «£ 
die  testator  bnly,  but  for  general  public  purposes*  By  Ika 
common  law  a  man  could  not  devise  land«  Then  came  thar 
statute,'  permitting  him  to  do  so  by  an  instrument  proped^t 
•  .  signed.  Then,  least  testators  should  be  imposed  upon,  theM 
'  guards  were  created  by  the  statute  of  Frauds ;  and  that  lo^ 

sist^  that  a  will  of  land  shall  either  be  executed  in  the 
manner  pointed  out,  or  be  void.  This  does  Aot  leave  St  at 
the  option  of  the  testator,  but  is  a  pontive  provision>  thai  4  . 
wfll  shall  be  void,  if  n(^  executed  according  to  that  atatote  $ 
and  the  testator  cannot  say,  he  will  make  a  will  widiout  tli^ 
requisites  prescribed,  either  not  thinking  he  will  be  imposed 
on,  or  not  caring  about  it.  The  law  will  not  suffer  that;  but 
requires  in  all  cases,  diat  these  ceremonies,  which  might  b^ 

considered. 
<53)  2  Kef.  258. 
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#MUMed  «8  tirtemitancfe  only,    if  the  act  had  not  Baidb         V9Mf 

ifii^Kdflty  «ball  he  essential,  and   be  observed  m  making         "^v^ 

every  wilL    Therefore  this  cannot  be  snj^ported  «8  a  testa^^  ^ 

mtKMtf  JMiper  on  thai  pHnciple^    I  bdieve,  it  m  true^  aiid     Yikcbnt.' 

Httrf e  AvmA  no  case  to  ttie  contrary,  that»  if  «  testator  m    Where  a  tes- 

lii  triD  wfeili  ekpresdy  to  any  'pa^r  abeady  writtta,  and  has  tat6r  if^hif 

«»'de9cribed  it,  that  theie  can  be  no  doabt  of  the  idmtity>  expressly  to  a 

and  Aie  will  is  execnted  in  the  presence  of  diree  witnesses^  paper      e    y 
».  ^    ,  ,1  i.    ,       Of    written,  and 

ttttt  )pap^,  Whether  esrecuted  or  not,  makes  part  6f  the  inii;^  describes  it 

aftd  euch  reference  is  die  same  as  if  be  had  incorporated  it;  sufficiently  it 

bMnlse  Woords  of  relation  have  a  strotigie^  operation  than  any  is  as  if  iocor- 

te  ItfOtd  Coke  says    in    his  Comment  on  Zit^^fefon;  porated  in  the 

LUHeian  is  speaking  of  the  word  ''  keits"  hemg  neces-  ^iU* 

to  iraise  an  estate  of  iidieritanoe,  Liord  Coke  makes  this 

etttfep^km:  if  A.  enfeoff  iS*  aiid  his  heirsy  and  B.  enfeofis  A^ 

IB  aa  fo&  and  ample  a  mamier  a^  A.  has  ei^eoffed  him,  that 

inft  give  the  inheritance  Without  the  word  **  heirs  ^^^  and  it 

dhdl  have  effbct  by  relation.     But  the  difference  between  that 

eftife  and  a  relation  to  a  future  intention  is  striking.    In  the 

feiiilut  th^re  i»  a  ]Mredse  intention  mentioned  at  the  time  of 

nyJAig  th6  wiU;  as  the  paper  makes  out  the  intention  at  that 

tee:  but,  when  A  man  declares,  he  will  in  some  fiiture  paper 

te  Bometlung,  be  says,  he  Wffl  make  a  will,  as  far  as  his  in* 

Mniidn  is  th6n  kAown  to  himself,  but  be  will  take  time  to 

aottsid^,  what  h6  diall  &o  in  ftrtut^.     That  future  dispo^ 

Moil  must  be  by  act  inter  vivosj  or  by  will;  and  cannot  be 

iMter  iSie  idea  of  a  power  reserved  to  iippoint  uses.    It  is 

IHily  aaid,  that,  where  a  man  is  seised  boA  of  the  real  and 

(qtfltaUe  interest,  and  professes  to  limit  the  equitable  after 

Idi  death,  it  is  a  devise;  and  cannot  be  a  lilnitation  of  a  tuse^ 

riia  teiaaon  is  plain ;  as  where  a  man  executes  a  power,  oolla* 

Mnd  Id  the  estate,  the  estate  is  always  out -of  him^    Here  he 

hu  parted  with  nothing*     He  has  the  isame  absolute  dominion, 

thaft  he  had  before ;  and  therefore,  if  the  estate  is  to  pass  at 

dl)  it  ttrasl  pass  by  virtue  of  his  ownerdhip>  not  by  any  powen 

ttifcn  k  %BPust  pass  the  ownership;  and  then  he  must  dispose 

ef  it  by  a  will ;  and  for  that  disposition  it  is  necessary  to  have 

ftree  witoesses.     This  instn^ment  not  being  so  executed,  I 

Conceive,  it  can  have  no  operation  upon  the  freehold  estate* 

^Iterefote  as  to  the  freehold  estate  it  is  perfectly  immaterial^ 

whether  .] 


V' 


Habbroham 
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1793.         whether  it  is  considered  as  a  deed  or  a  will ;'  if  as  a  de^  it 
is  void,  because  the  limitation  is  too  remote ;  if  as  a  wSi,  it 
is  void,  because  not  properly  executed. 
YiNCBMT.       .  The  next  question  is,  whether  this  instrument  can  operate 

upon  the  copyhold  estate.  As  to  that  the  copyhold/ has  been 
{^£89]  surrendered  *to  the  use  of  the  wilL  It  is  not  now  to  be 
disputed,  that  where  there  is  a  surrender  to  the  use  of  the 
willy  «  man  may  by  any  testamentary  paper,  though  not  .ex* 
ecuted  in  the  presence  of  three  witnesses,  direct  the  uaei^ 
to  which  the  person  taking  under  the  aarrender,  shall  take. 
It  is  clear  therefore,  that,  if  this  can  be  considered  as  a  tes- 
tamentary paper,  it  is  sufficient  to  pass  the  copyhoM  oatates, 
provided  upon  the  construction  it  is  intended  to  pass  tfaeoL 
There  is  no  objection  to  its  formality,  the  mode  of  executioii» 
or  the  paper,  unless  that  objection  arises  from  the  conatmc- 
tion  of  it,  that  it  does  not  do  the  thing.  Then,  if  a  con* 
▼eyance  had  been  made  upon  tiie  marriage  of  B.NiHSlt 
which  was  the  time,  at  which  the  will  has  directed  it,  there 
would  have  been  no  difficulty  in  ^ving  effi^t  to  all  die  limi^ 
tations  in  botii  instruments.  She  was  tiien  Uving.  These 
trustees  might  convey  (for,  taking  them  as  trustees  to  con- 
vey, they  must  some  way  or  other  have  a  power  to  convey) 
to  her  for  life,  then  to  trustees  to  preserve  contingent  re- 
mainders, remainder  to  her  first  and  other  sons  in  tail  male, 
remainder  to  her  daughters  in  tail  general^  and  at  last  with 
remainder  to  herself  in  tail  general ;  as  otiierwise  the  daughters 
of  her  sons  would  be  excluded:  tiiat  estate  to  herscdf  would 
arise  after  tiie  ^limitation  to  her  daughters:  then  to  trustees  to 
preserve  contingent  remainders,  then  to  the  sons  and  danghten 
of  the  son,  witii  die  ultimate  remainder  to  the  heir  of  the  sur- 
viving trustee;  he  being  one  of  those,  who  conveyed;  and  the 
estate  being  out  of  him.  There  would  be  no  olqection  to 
that  conveyance;  and  I  conceive,  upon  the  second  instm- 
ment  the  whole  conveyance  would  have  been  theft  made; 
though  the  words  are  '*  after  the  death  of  my  grand-dau(^tor 
and  her  failure  of  issue;*'  the  former  direction  by  the  wiH 
being  to  convey  according  to  such  subsequent  direction.  But 
still  they  might  convey  upon  her  deatii  without  issue;  br 
then  it  would  be  to  the  heir  at  law  and  his  heirs,  till  thei^ 
should  be  a  son  of  Richard  Hill,  then  to  that  son-:  aU  tb^ 

ultimate 
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tdtiaiate  limitations  would  be  remainders ;  the  first  a  springing 
use.  Then,  if  it  ought  to  have  been  conveyed  at  that  time, 
the  doctrine  of  this  Court,  that  what  ought  to  be  done  shall 
be  considered  as  done,  and  as  done  at  the  time  it  ought, 
will  apply.  But  the  difficulty  is  not  great  in  that  case;  as 
now  the  true  way  to  execute  this  will  be  to  limit  the  uses  of 
the  surrender  to  the  heir  of  the  testator  and  his  heirs  during 
the  life  of  the  trustee  (54*),  with  ^remainder  to  the  heir  of 
the  trustee;  and  the  freehold  estate  must  be  limited  to  the 
heir  of  the  testator  in  fee. 


1798. 


Habbbghabt 
Vincent. 


[  ♦8S0] 


BULLBR,  J. 

Ill  submitting  my  opinion  upon  this  case  to  the  hord  Chaw 
eettor  I  can  only  make  the  same  questions,  that  have  been 
already  stated.  The  first  point,  I  shall  consider,  is,  whether 
^  last  instrument  is  testamentary,  or  not.  In  the  consider- 
atkm  of  that  question  I  totaUy  lay  out  of  the  case  the  cir- 
cumstance of  the  probate;  as  this  paper  does  not  in  any 
respect  affect  the  personal  estate;  and  therefore  the  Eccle- 
siastical Court,  when  they  received  it,  acted  without  juris- 
But  it  was  argued  for  the  Plaintiff  that  the  testator 
not  intend  to  make  a  will,  when  he  executed  this  deed ; 
and  therefore  it  cannot  operate  as  a  wilL  Whether  the  tes- 
tator would  have  called  this  a  deed,  or  a  will,  is  one  question; 
whether  it  shall  operate  in  law  as  a  deed  or  a  will,  is  a  dis- 
tinct question ;  and  is  tiiat  now  to  be  considered.  That  is 
to  be  governed  by  the  provisions  in  the  instrument.  A  deed 
must  take  place  upon  its  execution,  or  not  at  all.  It  b  not- 
necessary  for  a  deed  to  convey  an  immediate  interest  in  pos- 
sessioa:  but  it  must  take  place,  as  passing  that  interest  to 
be  conveyed,  at  the  execution:  but  a  will  is  quite  the  reverse. 
It  can  only  operate  after  death ;  and  upon  this  instrument 
It  is  clear,  the  testator  had  no  idea,  that  this  paper  would 
have  any  effect  till  a  distant  period,  long  after  his  death  and 

the 

(54)  See  this  opinion  correct-    autre  ote,  but,  under  the  direc- 


TheEcole- 
siaitieal  Court 
acts  without 
jurisdiction  in 
granting  pro- 
bate of  an  in- 
strument, 
which  does 
not  affect  the 
personal 
tate. 


«d,  post.  Vol.  X,  280,  *28l,  282, 
SUm^ld  V.  Habergkam^  by  Lord 
Aim;  holding,  that  the  proper 
■odt  wa«  a  limitation  of  the 
^pi  estate,  not  to  the  heir  jntr 


tion  to  convey,  to  a  trustee  to 
support  the  contingent  remain- 
ders, giving  the  beneficial  in- 
terest to  die  heir. 


taO  JCASES  IN  CHANCERY. 

Vl^         IN  etpfaration  of  the  other  estates.     It  is  a  diiiectioat»1fii 

J.    ^^^"^         tmsteea  and  executors  as  to  what  they  shall  do  in  the  fiitm 

p^  Ibaitations.     Those  persons  had  no  interest,  power  or  capaci^ 

Y'N^I^NT,      Qf  acting,  till  after  his  death ;  therefore  this  instvuBMiit  conU 

only  take  ei^ct  after  the  inter  eat  Tested  in  the  trustees  under 
tke  will.      It  nay  be  naturally  expected,  diat  I  should  take 
nodoe  of  what  passed  in  the  Court  of  King*»  Bench.    If  t  mm 
[  dearty  satisfied,  that  the  judgment  of  that  Comrt  was  wiottg^ 

i  should  immediately  say  so;  as  it  is  much  better  to  oorrecl 
*  an  error  than  to  proceed  in  it :  but  I  have  not  pei^eody^iMMhi 
up  my  mind  upon  that ;  as  it  is  unnecessary.  In  reading  this 
instrument  the  case  struck  me  very  differently  firom  what  die 
short  state  of  it  scfnt  to  that  Court  did  there,  and  i  com- 
pared them,  to  see,  where  the  difference  lay.  The  testator 
undoubtedly  thought,  he  had  invested  himself  with  a  powwi 
in  his  wiU  to  appoint  the  remaining  uses;  and,  absmrd  as  that 

•  {  ^^1  ]      was,  the  dxott  state  of  the  ^  o/ise,  sent  to  the  Court  of  Kmffs 

Bench^  imported  the  deed  to  be  an  actual  appointnoit,  to 

take  effect  instaniers  and,  as  such,  we  he^d  it  void*    But  it 

^  ;  ;.  iaa  ^lese  ftiture  direction ;  which  makes  a  striking  diflEerenea* 

Besides  that,  when  this  case  was  argued  there,  no  one  of  die 
oases,  quoted  here  by  the  Attorney  General^  was  mentionedy 

*  '  or  aBuded  to.      I  freely  con&ss,  they  did  not  oeeur  to  me. 

Instmraent  in  l^ui^  dio^e  cases  have  established,  that  an  instrument,  inaiqp 

8Dyform,whe-  fcni,  wh^dier  a   deed  pell,  or  indenture,  if  the  obvious  pur* 

ther  a  deed     p^^^  i^  not  to  take  plaee  tttl  after  the  death  of  die  person 

po    or  in  en-  q||^|J|w.  jf    gji^j]  operate  as  a  will.  The  cases  for  that  are 

tare,  if  the  ob-  ,     ,         ,           ,  .          .             ,    .  «    ,          , 

.•  „  both  at  law  and  m  equity;  and  in  one  of  them  there  were 
vioQs  purpose                                        ^     ^ ' 

is  not  to  take  ^^^Pf^^  words,  of  immediate  grant,  apid  a  consideradoii  te 
place  till  after  support  it  as.  a  grant:  but,  as  upon  the  whole  die  inteBtkw 
the  desth  of  wai^  that  it  should  have  a  ftiture  operation  aft^  dea^,  it  was 
the  person  eonaidered  as  a  wil}*  Therefore  this  last  instruiaent  musl 
mskmg  it,  1^  consid^re^  as  a  codicil;  and  I  shall  call  it  so  hnwhatl 
!?'?„T"**    shaD  My  ujKm  it. 

.  The  next  question  is,  what  effect  this  codicil  has  u]K>n  the 
freeholdi, .  . Vpp^  that  point  I  concur  with  my  Brodier  WUmifih 
t|iiAt  it  is  vqid  |br  w^.  of  three  witnesses.  The  case  was. 
argjuied  upon  analogy  to  thosQ  in  this  Court  respecting  'debts 
^nd  legacies.  The  I)uke  (^  Potion  v.  WilUams  wi»  quoted* 
In  that  case  a.^erm  wa4  created  by  the  testator  for  pagment  o£ 


will. 
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id  mA  kgacies  as  he  should  mentkm  hi  a  codicil.    He  iqaAe  .1789* 

m  Godicily  unatteeted;  giving  legacies  and  annuities;  and  the  n^J^^uAii 
annuities  were  held  to  be  legacies.    That  case  only  comes  to  p^ 

OuBf  that  under  particular  circumstances  those  annuities  were     ViMORII^ 
l^[adea;  therefore  it  did  not  go  farther  than  the  Court  had 
gone  before*    The  other  cases  are  BrudeneU  v.  Bougkton^ 
Reatfv.  Hofper,  before  Lord  Ai^yon,  and  the  old  case  of 
Hffde  V.  Htfde ;  which  is  the  first  case  to  be  found  upon  the 
subject ;  and  it  is  material  to  see,  how  the  Chancellor  there 
staled  it ;  and  upon  what  ground  he  held,  that  legacies  might 
be  ghren  upon  land  by  a  codicil,  not  attested  by  three ;  viz. 
that  they  were  not  devised  out  of  land,  like  a  rent ;  but  were 
soly  secured  by  land,  which  before  was  well  devised.    The 
groond,  upon  which  legacies^  shall  be  a  charge,  was  truly  stated 
at  Ae  bar,  and  alluded  to  in  this  case  by  Lord  Kenyan;  who 
said,  he  went  no  farther  in  Reay  v.  Hopper  than  the  Court 
had  gone  before.    But  in  Hyde  v.  Hyde  a  rent  was  expressly 
excepted :   and  the  Chancellor  held,  it  would  not  pass  out  of 
♦freehold  estate,  unless  there  were  three  witnesses;  and  it  is      [  *232  ] 
dear  upon  the  statute,  that  a  rent  could  not  pass  otherwise;    A  rest  is  a 
a*  the  statute  says,  ^*  lands  and  tenements ^  and  a  rent  is  a  tenement;  and 
tenement;   and,  if  a  tenement  could  pass  without  witnesses,  it  therefore  can- 
would  be  in  direct  opposition  to  the  act.    But  the  Attorney     ,    P*?*    ^ 
General  argued,  that,  if  a  man  might  by  a  codicil,  unattested,    ,  .. 

(v  by  a  bond,  which  is  a  voluntary  debt,  charge  his  estate,  that  negses    if  out 
is  to  all  substantial  purposes  a  gift  of  the  land.     That,  if  well  of  freehold : 
fimnded,  would  shew,  that  all  those  cases  are  ill  decided :  but  the  word  **  te- 
they  have  gone  upon  the  principle,  that  it  is  not  in  substance  nement"  being 
the  same ;  as  the  land  passes  by  the  will,  ^md  the  debt  or  *°  ^^®  sUtnto 
hgaey  is  a  charge  (niginally  upon  the  personal  estate ;  and  the  ^      ^^^  *' 
hod  only  comes  in  aid,  being  expressly  charged  by  the  wilL 
Another  case  I  mention ;  as  it  applies  directly  to  this  case ; 
Old  shews  the  difference  between  a  paper  before,  and  a  co- 
dicil after,  the  will :  Doe^  ex  dem :  Sibthorp  v.  Taylor ^  Mich. 
11  Geo.  III.    That  was  a  devise  of  land,  except  such  as  by  a 
^odiril  he  should  give.    Afterwards  he  made  a  codicil ;  and 
V^  part  of  the  land :  but  it  was  not  executed  before  three 
^tnesses.    The  heir  insisted,  that  the  testator  was  intestate 
w  to  the  excepted  land.    The  Court  held,  that  if  the  codicil 
^s<  mowing,  at  Jhe  time  of  the  will,  it  would  be  a  part  of  the 

will. 
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Willi  and  the  same,  as  if  it  was  inserted :  but  being  made  after* 
wards,  and  no  revocation  for  want  of  proper  execution,  it 
would  not  do,  and  was  as  no  codicil. 

The  third  question  is,  what  will  be  the  e£fect  of  this  codEcS 
as  to  the  copyhold  estate.  Copyhold  passes  by  the  surrenda'* 
The  will  is  considered  only  as  an  appointment,  directing  the 
uses  of  the  previous  surrender.  Whether  such  will  should  or 
should  not  be  executed  in  the  presence  of  three  witnesses,  hu 
often  been  a  question  for  this  Court ;  and  though  it  appears, 
both  Lord  Macclesfield  and  Lord  Hardwicke  wished  the  law 
to  be  otherwise,  and  thought,  it  would  be  more  coDEvement, 
that  there  should  be  three  witnesses,  yet  they  both  held  them-: 
selves  bound  by  farmer  determinations,  and  that  one  witoeift 
was  sufficient.  In  Wagstaff  v.  Waggiaff  Lord  MaceleqfiM 
threw  out  a  strong  opinion  upon  the  inconvenience ;  but  said, 
he  would  not  shake  the  former  determinations.  In  The  AP* 
tomey  General  v.  Andrews,  1  Fes.  22&,  Lord  Hardwicke  says, 
it  may  be  wished  it  was  altered :  but  he  decided  it,  as  it  was 
decided  before.    The  copyhold  then  may  pass. 

The  only  remaining  question  then  is,  what  is  the  nature  of 
the  limitation  of  the  copyhold  estate  by  this  codicil,  and  the 
result  of  the  events,  that  have  happened,  as  they  afiect  dio 
limitation  over  in  fee.     That  to  the  right  heirs  of  the  survivor 
is  a  contingent  remainder.    First,  the  case  is  to  be  considered, 
as  it  stands  upon  the  limitation  of  the  trust  only.    No  eqmtabk 
estate  w^  limited  to  the  trustees.    The  rule,  laid  down  in  The 
Bishop  of  Cloffne  v.  Young,  2  Ves.  9\.  Loder  v.  hoder^  and 
several  other  cases  is,  that,  if  they  are  trustees  to  any  purpose, 
they  are  so  throughout ;  unless  it  is  expressly  directed  odier- 
wise.    The  equitable  estate  is  given  to  B.  N.  Hill  and  her 
children.    If  a  conveyance  had  been  called  for  immediately 
after  the  death  of  the  testator,  it  must  have  been,  as  my 
Brother  Wilson  says.    If  this  bad  been  a  legal  estate,  the 
contingent  remainder  would  have  been  void.     So  also  in  the 
case  of  copyhold;  Lane  v.  Pannel  and  the  passages  quoted 
from  GUberfs  Tenures  prove  that.    But  this,  being  a  trust 
estate,  faXU  under  very  different  considerations.     In  HopUn^ 
V.  Hopkins,  according  to  the.  report  in  Forrester ^  it  seems 
if  Lord  Talbot  thought,  there  was  no  difference  between 
contingent  remainder  of  a  trust  and  of  a  legal  estate :  but 
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ii  by  no  means  accurate  there ;  nor  was  such  an  opinion  given.         1799. 
The  point  was  made  in  the  lUrgument;  and  Lord  Talbot  states  "^^^^ 

it  this  way :  **  it  was  said  at  the  bar,  that  as  these  are  hmita-  ^^ 

^  tions  of  a  trust,  they  will  be  good,  though  not  to  be  looked     Yimcbnt. 
"  upon  as  executory  devises,  but  as  contingent  remainders ; 
**  because  the  whole  legal  estate  is  in  the  trustee ;  and  farther 
^'  though  the  testator  should  not  have  disposed  of  the  inter- 
^  mediate  rents,  till  the  contingency  should  happen,  yet  it 
^  would  be  a  freehold ;  by  which  means  the  contingent  re- 
f  mainder  would  be  supported.*'    He  says,  he  gives  no  opi- 
nion upon  that,  because  it  is  unnecessary.    That  was  in  1734. 
In  1785  Chapmam  v.  Blisset  came  before  him ;  and  there  he 
first  considered  it,  as  it  was  in  fact,   an  executory  devise; 
tiien  he  considered,  how  it  would  standi  if  a  contingent  re- 
mainder ;  and  there  he  said,  that,  even  if  it  was,  being  of  a 
trust  estate  it  would  be  good;    and  would  not  &il;   as   it 
would,  if  a  legal  estate.     It  may  be  said,  that  opinion  was 
^trajudidal ;  as  it  was  an  executory  devise:    but,  coupling 
what  passed  in  those  two  years,  it  is  a  material  authority ;  as 
we  must  presume,  that,  after  Lord  TcUbot  had  decUned  to 
give  an  opinion  upon  that  point  in  Hopkins  v.  Hopkins^  he 
must  have  considered  the  point  before  he  expressed  so  clear 
mi  opinion  upon  it  a  year  afterwards.    After  this  Hopkins 
^.v.  Hopkins  came  on  again  before  Lord  Hardwicke  upon  the      [  ^234  ] 
•nbaequent  limitations ;  and  then  he  gave  a  direct  opinion  upon 
Ihe  point ;  and  another  part  is  material  to  be  considered,  as  to 
die  mode,  in  which  the  conveyance  ought  to  be  made.     He 
•tysy    the   ground,   upon  which    the    common  law  goes   in 
making  void  contingent  remainders  in  such  cases,   does  not 
kold  in  the  case  of  trusts;  and  the  Coiurt  has  always  con- 
sidered the  act  of  the  tenant  for  life,  where  he  could  in  case 
«f  a  legal  estate  bar  the  remainder,  as  a  wrong ;  and  made  a 
distin^ion  between  a  legal  estate  and  a  trust :  It  certainly  is 
kirsh,  that  a  tenant  for  life  should  have  power  to  do  that ; 
md  it  is  to  be  lamented,  that  it  is  so  at  law.    But  there  is  a 
diTMt  authority  in  that  case,  that  it  is  not  so  as  to  a  trust.     In     lo  case  of  a 
Alt  case  the  Chancellor  particularly  mentions  Chapman  v.  trust  the  estate 
Blisset;  and  takes  it  as  a  direct  authority,  that  the  estate  in  *"  *^c  trustees 
4e  trustees  wiU  be  sufficient  to  support  the  contingent  remain-  *wppor 

^f  though    the  prior  estate  for  life  fails;   and  then  says,  nuin^j--- 
VoL.n.  R  "another 
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^  another  objection  for  the  Plaintiff  b,  diat  it  is  hnponible'ta 
frame    such  an  express  limitation  as  would  support  these 
contingent  remainders :  it  is  so  as  to  some,  but  not  to  all ; 
for,  as  to  the  sons  of  John  Hopkins  to  be  bom  hereafler; 
the  limitation,  when  the  conveyance  is  to  be  made,  may  be 
supported ;  so  as  to  the  sons  of  the  bodies  of  such  daugli^ 
ters,  as  were  living  at  the  testator's  death.    As  to  JohnHop^ 
kins's  after-bom  sons,  it  may  be  limited  to  trustees   and 
"  their  heirs,  till  he  has  a  son  bom,  and  so  after  his  death, 
'*  till  Sarah  has  a  son  bom,  and  to  any  other  of  the  daugh- 
^  ters  that  were  in  esse  at  the  testator's  death.  But  it  has  been 
"  objected,  that  this  Is  a  new  invented  limitation  to  support 
^^  contingent  remainders,   and  that  it  was  never  yet  carried 
farther  than  during  the  life  of  tenant  for  Kfe,  or  birth  of 
a  posthumous  son :  but  there  have  been  other  limitatioiis  | 
and  it  is  not  material,  provided  it  be  restrained  to  the  life 
of  a  person  in  being.   This  is  no  more  than  the  common  ease 
^'  of  a  resulting  trust;  and  it  is  immaterial,  whether  it  be 
express  or  implied ;  for  if  implied  by  the  vnll,  it  must  be 
expressed  in  the  conveyance.** 
This  goes  to  shew,  that  the  conveyance  should  be  to  the 
heir  and  his  heirs  during  the  life  of  the  trustee  (55);  and 
Lord  T^urlow  reasoned  so,  when  he  cErected  the  conveyance 
in  Harrison  v.  Naylor\  the  report  of  which  is  not  accurate  in 
stating  the  directions.    By  the  Register's  book  the  residue  of  ^ 
the  personal  estate  was  directed  *to  be  laid  out  in  the  purchaat 
of  freehold  lands,  the  uses  to  be  to  Thomas  Naylor  the  testa- 
tor's natural  son  and  his  heirs  in  tail  male  (  56 ),  remainder  to 
trustees  to  support  contingent  remainders,  (the  Register's  book 
is  rather  short  in  stating  this :  but  it  must  have  been  during 
the  life  of  Elizabeth)  remainder  to  the  heir  male  of  ihe  PlaiB*> 
tiff  EUxabeih  Harrison  in  fee ;  and,  if  she  shaU  have  no  heir 
male,  then  to  the  heir  at  law  of  the  testator  in  fee.    There 
Lord  Thurlow  interposed  a  limitation  to  trustees  to  support 
contkigent  remainders;  and  directed  it  to  go  as  a  IkmtatkNi 

whh 

(56)  See  the  note,  ante,  229.  tks  Rolh  noticed  the  inaccuracy 

(66)  lo  a  branch  of  this  cause  of  the  decree,  as  it  stands  in 

of    Harriton    v,    Naylor,    after  the  Register's  book. 

Trin.  Term,  1795,  the  Master  of 
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with  a  double  aspect.    That  case  goes  upon  the  same  ground  1793. 

as  this ;  therefore  a  trust  is  remaming  in  the  heir  at  law ;  and  „    ^^^^^ 

the  conTeyance  may  be  so  directed,  that  it  may  take  effect.  i,. 

Vincent. 

ZrorJ  Chancellor. 
I  am  much  obliged  to  the  two  judges  for  the  very  able 
assistance,  I  have  had  in  this  cause.   When  this  came  before 
me  upon  farther  directions,  I  was  much  embarrassed.    I  saw, 
that  a  question  had  been  sent  to  the  Court  of  King's  Bench, 
and  an  opinion  given,  which  I   shall  always  consider  as  de- 
ftcnring  great  respect :  but  the  opinion  was  so  pointed,  that  it 
intnnated  to  me,  that  in  the  consideration  of  the  case  the  Court 
had  been  led  by  the  statement  of  it,  and  not  undeceived  in 
Ae  argument,  to  consider  that  to  be  the  question^  which  could 
not  have  been  the  question  directed  out  of  this  Court ;    as,    A  deed  and 
tddng  the  last  of  these  instruments  to  be  strictly  a  deed,  it  is  ^  ^iU  cannot 
not  at  all  doubtful,  that  the  opinion  given  by  the  Court  of  ^^^®* 
King's  Bench  is  well  founded.    That  led  me  to  look  farther 
into  the  case ;  as  it  was  set  down  for  farther  directions ;  and  I 
was  to  proceed  upon  the  certificate  to  the  sequel  of  the  cause, 
containing  no  difficulty  whatsoever  ;    therefore  I   thought  it 
necessary  to  have  it  more  fully  argued.     It  has  been  argued 
with  great  mdustry  and  ability.    Concurring  entirely  with  my 
Ijords  the  Judges,  nothing  remains  but  to  state  shortly  the 
porecise  points,  upon  which  my  opinion  takes  the  same  direc- 
tion.    I  am  of  opinion,  that  upon  the  will  there  is  clearly,  a 
resulting  trust  for  the  heir,  as  far  as  there  is  no  disposition  of 
^he  beneficial  interest.     That  was  the  first  question  made : 
aecondly,    that    the    last  instrument,    though  called  a  deed, 
tiioagh  in  the  form  of  a  deed,  is  testamentary.    It  is  depen- 
dant upon  the  will,  and  will  have  all  the  effects,  that  a  testa- 
mentary act  so  executed  can  by  law  have :  thirdly,  that  there 
is  no  difference  between  law  and  equity  in  determining  upon 
the  eflfect  *of  a  testamentary  act ;  and  this  instrument  cannot      C  *236  ] 
pm  the  freehold  estate  contrary  to  the  provisions  of  a  public 
hw,  making  that  act  void.      The  distinction  has  been  very 
^  stated  between  a  will,  duly  executed,  which  is  a  compe- 
^  disposition  by  reference  to  a  prior  instrument,  and  a  will, 
^uich  is  an  imperfect  disposition  by  reserving  a  part,  the  re- 
^i^ed  jpart  to  be  afterwards  disposed  of  by  a  future  instru- 

R  2  ment. 
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ment.  It  was  argued,  that  the  detenninations  in  this  Court 
had  established  a  more  &vourabIe  construction  as  to  informal 
codicils ;  and  that  argument  referred  to  cases,  in  which  the 
Court  held,  that  legacies,  given  by  an  informal  instrument, 
would  attach  upon  real  estate,  charged  by  a  will  properly 
executed ;  and  Hyde  v.  Hyde^  Masters  v.  Masters^  BrudeneU 
V.  Boughtan,  and  Lord  Inchiquin  v.  O'Brien,  were  quoted* 
Hyde  v.  Hyde  is  more  remarkable  for  the  doctrine  and  lan- 
guage it  contains  than  for  the  decision ;  as  it  was  unneces- 
sary for  the  Court  distinctly  to  decide  the  question ;  for  the 
legacies  were  marshalled;  and  therefore  the  question,  whe- 
ther the  legacies  in  the  second  will  should  be  charged  on  the 
real  estate,  did  not  arise.  In  Masters  v.  Masters,  ITIS, 
Sir  Joseph  JekyU  distinctly  says,  that,  legacies  being  charged 
upon  land,  these  given  by  an  unattested  codicil  are  induced. 
In  BrudeneU  v.  Boughton  Lord  Hardwicke  adopts  tibat 
opinion;  and  reasons  upon  it;  though  it  is  true,  it  was  not 
necessary  there  to  determine  it.  But  in  Lord  Inchiquin  ▼• 
O'Brien  it  was  necessary ;  and  BrudeneU  v.  Boughton  was 
adopted  as  the  ground  of  the  decision ;  and  the  ChanceUor 
refers  to  his  opinion  in  that  case.  These  cases  are  said,  and 
some  little  inaccuracy  in  the  reports  have  led  to  that,  to  have 
The  decisions,  gone  upon  this  proposition:  It  is  supposed  to  be  Sir «/o«0|»i 
that  land,^  JekyU's  opinion  in  Masters  y.  Masters,  that  it  maybe  sup- 
obarged  with  pQ^^d  as  a  power  reserved  to  the  testator  to  increase  the 
11  i1  1  charge  by  a  future  act.    That  cannot  be  the  ground  of  hiff 

cuted  is  liable  ^P^^^'^*  There  is  a  manifest  incongruity  in  the  supposition  of 
to  legacies  ^  power  reserved  by  a  man's  own  will,  which  cannot  begin  to 
given  by  an  operate,  till  all  power  in  him  ceases.  The  observation^  made 
unattested  co«  by  Mr.  Justice  Wilson,  is  unanswerable ;  that  it  is  not  a  p^wnal 
dicil,  do  not  privilege ;  that  no  man  can  reserve  a  power  to  act  against  the. 
go  upon  a  forms,  the  law  has  imposed.  Therefore  if  it  is  to  passby  a  tes- 
d  tn  th  tA  *  tamentary  act,  that  must  have  all  the  requisite  solemnities,  the 
tator  to  in-      ^^^  ^^  directed.     But  in  a  correct  manuscript  note,  which  I 

have,  of  BrudeneU  v.  Boughton  Lord  Hardwicke  states  the 
ground  to  be  the  analogy  to  the  case  of  debts ;  which  is  the  true 
ground  of  the  determination.     All  the  cases,  to  which  I  have 

alluded, 
be,  bat  upon 

analogy  to  the  case  of  debts.     The  rule  has  not  been  extended  to  the  case 

of  a  primary  charge  on  land,  but  only  to  a  charge  in  aid  of  personal  estate, 

from  the  fluctuating  nature  of  which  it  is  necessarily  nncertain. 


crease  the 
charge  by  a 
future  act, 
which  cannot 
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alluded;  are  not  cases  of  a  primary,  substantive,  and  inde-  1793. 

pendent,  chiarge  upon  the  real  estate,  but  a  charge  upon  it  in  u  *  J^T^o  .j. 
aid  of  the  personal  estate,  which  is  primarily  charged.     Such  9. 

a  charge,  whether  for  debts  or  legacies,  is  necessarily  uncertain  Vincent. 
in  extent ;  not  merely  because  the  testator  cannot  ascertain 
what  may  be  the  amount  of  his  future  engagements,  but  be* 
cause  the  amount  of  the  personal  is  fluctuating.  A  charge 
for  legacies  therefore  must  be  uncertain  as  to  its  extent ;  as 
whatever  will  affect  the  primary  fund  varies  the  amount  of  the 
charge.  Therefore,  though  given  by  a  will  duly  executed, 
they  are  of  necessity  revocable  by  will  not  executed ;  as  the 
charge  upon  the  land  is  only  for  the  deficiency  of  the  personal 
estate  to  answer  the  legacies.  If  legacies  are  taken  away,  ikeyk 
do  not  come  into  the  account ;  if  any  are  added,  they  affect 
the  real  estate  by  diminishing  the  personal ;  which  it  is  in 
the  power  of  the  owner  to  do  all  his  life.  It  is  obvious 
therefore  from  this  reasoning,  that  the  Statute  of  Frauds  does 
not  affect  the  question  as  to  legacies;  as  it  does  not  prevent 
a  man  from  creating  by  will  a  fluctuating  charge  upon  real 
estate  in  aid  of  personal.  But  that  can  bear  no  application 
to  a  devise  of  the  land  itself,  or  a  reserved  part  of  the 
Teal  estate  not  disposed  of;  nor,  I  should  think,  to  an  original 
charge  upon  the  land ;  which,  I  should  think,  cannot  be  re* 
'woked  by  a  second  informal  will.  If  ever  such  a  case  arises, 
it  win  be  a  new  question :  at  least  the  cases  decided  do  not 
support  that ;  and  it  is  not  our  intention  so  shake  the  autho- 
rities decided  ( 57  )• 

This  leads  to  the  question  respecting  the  copyhold;  with 
jregard  to  which  the  judges  have  thought  themselves  boimd  to 
aflbrm  the  opinion  in  a  case,  determined  soon  after  the  sta- 
tute was  made,  that  dispositions  of  copyhold  estate  by  a  tes- 
tamentary act  are  not  subject  to  the  rules,  imposed  by  the 
statute  upon  testamentary  acts  in  all  other  cases  of  land.  It 
IS  not  now  to  be  considered  as  to  the  reason  of  it ;  because 
it  has  been  too  long  a  rule  of  property  to  vary  it  now  upon 
^  imagination,  that  it  might  have  been  better  determined, 
^erefore  the  dbposition  of  the  copyhold  must  take  effect 
^y  this  instrument. 

<^7)  Post,  665.  Vol.  Ill,  164.  SmanY.PrujeaH,\l,560.    Shedr 
*^  T.  Goodrich,  VIII,  481.    Rote  v.  Cunynghame,  XII,  29. 
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Thei^  the  only  questicm  is  u  to  the  uitbnAte  liimtatimt  1 
should  but  ill  repeat  what  the  Judges  haye  said  hf  going 
into  it.  I  concur  in  their  opinion,  and  will  have  the  diree* 
tions  moulded  according  to  that  opinion.  The  consequence 
is,  that  *all  the  intermediate  rents  of  all,  including  the 
copyhold,  must  in  the  mean  time  belong  to  the  heir. 


After  the  Judges  were  gone  the  Lord  ChanceUor  saidi 
that  the  case  of  Hopkins  v.  Hopkins,  upon  which  Mr*  Jus* 
Uce  BuUer  had  with  great  justice  laid  so  much  stress,  was 
so  grossly  incorrect  in  Atkyns,  that  it  had  less  attentkni 
given  to  it,  than  it  deserved ;  for  by  the  confusion  of  woidil 
it  is  difficult  to  make  out  what  was  the  ojrfnion  of  the  Comrt 
His  Lordship  added,  that  a  note  of  that  case,  corrected  by 
"Lord  Hardwicke  himself,  had  been  given  to  him;  by  which 
he  had  corrected  the  printed  report  in  his  own  copy  of 
Atkyns;  and  would  with  pleasure  enable  any  gentleman  to 
do  the  same  ( 58 ); 

(58)  The  passages,  as  corrected,  are  printed  \Bro,  C  C*  890, 1. 
The  case  is  stated  at  large  id  Mr.  Bntlef%  note,  231,  lit,  4*  la 
Co.Ut.  271b. 


1793. 


BLANDFORD  v.  THACKERELL. 


July  Bih. 
4Bro.C.C.994. 

Testator  gave    HPESTATOR  gave  all  his  real  and  personal  estate  to  ti 
real  and   per-  tees,  with  directions,  that  as  soon  as  conveniently  migh 

sonal  estate  m  ^^  ^f^^^  j^jg  decease  a  commodious  and  proper  house  should 

trust  that  a      .  ^  , 

J.  take 

commodious 

and  proper  house  should  be  taken  on  lease  at  such  yearly  rent,  as  should' 

be  agreed  on,  or  otherwise, .  as  the  trustees  should  think  fit,  as  a  school; 

and  that  the  children  and  grand-children  of  some  relations  should  be  placed 

there  from  the  age  of  seYen  to  fourteen,  then  to  be  put  out  apprentices ; 

also  that  such  other  children,  as  the  trustees  should  think  fit,  should  be 

placed  at  the  s^oie  school ;  and  he  gave  directions  as  to  an  inscription, 

visitation,  &c.:  this  trust  is  void  under  the  mortmain  act  as  to  the  general 

purpose  of  a  permanent  charity,   but  good   as  to  the  disposition  for  the 

relations  to  the  extent  of  children  and  grand -children  of  such  of  the  stocks 

specified  as  were  in  being  at  the  testator's  death ;  and,  while  the  school  is 

kept  open  for  them,  other  children  may  be  educated  there. 
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tak^  by  tfaem  mBridgewaier  upotk  lease,  at  su6h  yearly  rent  .i79S. 
lui  should  be  il^reed  upon,  or  otherwise,  as  they  thouM  think  |^  ^^"^^ 
SAf  as  n  school;  and  that  the  children  and  grandchildren  of  i^, 

Jus  relations,  whom  he  named,  should  be  placed  there  for  ThackbbkiX. 
their  education  at  the  age  of  seven  years  and  till  fourteen; 
iheil  to  be  placed  out  apprentices  with  a  suitable  fee.  He 
abo  directed,  that  such  other  boys  and  girls  should  be  placed 
aft  the  same  schobl  as  the  trustees  should  think  lit,  the  boys 
io  be  in  a  double  proportion  to  the  girls;  that  this  founda- 
tion should  be  under  the  visitation  of  the  Mayor  oi  Bridge- 
•Mier;  and  that  there  should  be  an  inscription  of  the 
lonnderls  name  and  benefaction  over  the  door.  The  heir  and 
next  of  kin  claimed,  in  opposition  to  this  trust,  under  the 
tetote  9  Geo,  II. 

Attorney  General,  Mr.  Alexander,  and  Mr.  Campbell,  in 
support  of  the  Trust. 

•  As  to  the  personal  estate  this  charitable  bequest  is  main- 
lainaUe ;    Vaughan  v.  Farrer,  2  Ve$.    185,  and  CantweU  v. 

Baker,  there  *  cited  as  GaetrU  v.  Baker;  where  Lord  Hard'      [  *239  ] 

pieke  was  of  opinion,  that  though  the  trustees  could  not  pur- 

fiume  land,  they  might  hire  a  house.    So  under  the  directions  j 

€f  this  will  the  trustees  may  take  a  house  from  year  to  year; 

and  may  transfer  the  trust  at  any  time.    The  meaning  of  the 

lestator  was  to  enable  them  to  make  a  personal  contract,  wlikh 

llley  might  abandon  at  any  time ;  to  leave  it  to  them  to  do  it 

in  any  way,  in  which  it  could  be  done.    Taking  a  house  is  only 

#liat  is  to  be  implied;  as  Lord  Hardwicke  says  in  Vauglum  v. 

Fmrrer,  that  it  could  not  be  intended,  that  the  children  were 

to  be  educated  sub  dio.    The  latter  cases  are  certainly  against 

diat  ojunion  of  Lord  Hardwicke,  that  it  is  not  necessary  to 

piesiune  upon  a  bequest  to  endow,  that  the  testator  meant  land 

to  be  purchased ;  and  the  present  rule  is  according  to  the  last 

case,  Attorney  General  v.  Nash,  8  Bro.  C.  C  588,  that  upon 

m  direction  to  endow  and  erect  a  school  the  Court  ^dll  primd 

facie  presume,  that  the  testator  nicuit  a  purchase  of  land  for  a 

substantial  endowment;  not  that  the  trustees  should  wait,  till 

•  present  is  made  to  them :  but  there  has  been  great  doubt 
*boii|  lU  In  AUorney  General  v.  Tyndall,  AmL  614,  Lord 
^'^^^mtin^on  certainly  contradicted  Lord  Hardmeke  upon  the 

point. 
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1798.         point,  that  the  trustees  might  wait,  till  land  shonld  be  given; 
n    ^"^""^  and  also  upon  the  point  that  land  given  could  be  meKoiated 

BlANDFORD  r  r        »  o 

II.  by  building  upon  it:   but  in  Attorney  General  t.  Nash  the 

Thackbrbll*  argument,  that  those  dicta  as  to  hiring  a  house  were  wrong, 

was  not  assented  to  by  the  Court.  Sowershy  v.  HoUins,  Gdi 
August,  1740,  was  a  devise  for  a  charity  by  purchase  of  land 
or  otherwise :  it  was  held  good  on  account  of  the  discretiob; 
But,  supposing  the  general  charity  cannot  be  midntained,  the 
first  part  of  the  bequest  for  the  education  of  these  childreik 
and  grand-children  is  good.  If  the  testator  gives  real  and 
personal  estate  for  the  maintenance  and  education  of  thete 
persons,  and  describes  the  manner,  in  which  that  shall  be  eze* 
cuted,  that  is  not  a  charitable  devise  within  the  statute; 
There  is  nothing  particular  in  it,  except  that  he  has  directed 
the  particular  mode  and  place  for  carrying  on  this  duty 
towards  these  persons.  The  only  circumstance  against  it  is, 
that  this  education  is  part  of  one  entire  plan,  the  whole  ai 
which  is  an  execution  of  a  charitable  purpose ;  but  that  edu- 
cation  is  the  first  object  in  view;  and  the  charitable  purpose 
is  ultra.  No  doubt  arises  except  from  Grieves  v.  Case,  before 
Lord  Thurlaw,  and  afterwards  before  the  Lords  Commissiolieny 
[•240]  4  Bro.  C.  C.  67,  and  ante,  Vol.  /,  548.  ♦But  there  is  a  great 
difference  between  the  cases ;  for  the  foundation  of  that  case 
was,  that  a  distinct  personal  benefit  was  not  intended;  but 
only  in  respect  of  the  trust,  which  was  void ;  and  they  were  to 
take  only  ed  ratione,  as  officiating  in  that  void  trust :  but  there 
is  no  connection  between  the  first  part  of  this  plan  and  the 
general  charity.  Doe  v.  Aldridge,  4  Term  Rep.  B.  R.  364,  is 
something  Hke  this ;  and  there  the  Court  would  scarcely  hear 
the  argument ;  and  did  not  adopt  the  reasoning  in  Chrieves  v. 
Case.  As  to  the  persons  to  take  under  this  bequest,  it  ought 
to  prevail  so  far  as  by  the  rules  of  law  and  equity  it  may. 

Solicitor  General,  for  the  Heir  and  next  of  Kin,  > 

The  object  of  the  testator  was  the  establishment  of  a  public 
charity ;  making  that  object  in  a  limited  degree  persons  rdated. 
to  him.  In  Grieves  v.  Case,  though  there  was  a  clear  inten- 
tion of  4>ersonal  benefit  to  the  two  persons,  one  of  whom  was 
considerably  preferred  to  the  other,  yet,  as  the  general  object 
was  to  provide  ministers  for  a  charity,  which  was  hdd  void. 
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it- was  determined  to  be  only  a  nomination  of  the  two  first  1703* 


mimBters:  and  the  whole  was  involved  in  the  objection.    In    .^ 

.  "^   ,  Blandforo 

many  public  establishments  in  this  country  there  is  a  pre-  ,,, 

ference  given  to  the  relations  of  the  founder.  If  the  Court  Thackbbelu 
ocMisiders  it  as  a  personal  benefit  to  them,  it  must  be  confined 
to  the  lives  of  persons  in  being  at  the  time  of  the  wiQ.  Grand- 
children, descendants  of  persons  not  in  being  at  the  time  of 
Ae  will,  are  not  objects ;  as  it  must  be  confined  by  the  rules 
of  law.  In  a  manuscript  case  before  Lord  Hardwicke,  which 
came  into  the  view  of  the  Cpurt  in  Tweddel  v.  Tweddel,  the 
will  released  incumbrances  by  mortgage  from  some  of  the 
testator's  relaticms  to  himself:  but  it  was  provided,  that  if 
there  should  be  a  failure  of  persons  to  inherit,  the  mortgages 
should  again  be  called  for  by  his  representative.  Lord  Hardr 
wieke  said,  it  must  be  confined  to  the  failure  of  children  of 
persons  in  being  at  the  time  of  the  will;  for  otherwise  the 
mortgages  would  be  a  perpetual  charge  upon  the  estate. 

Reply. 
Grieves  v.  Case  does  not  resemble  this.     Lord  Thurlow  was 
of  a  different  opinion  from  the  Commissioners ;  and  thought  it     ' 
personaL    They  differed,  not  in  principle,  but  in  the  appli- 
cation ^of  the  words;  the  Commissioners  thinking,  that  it  was      [  ^241  ] 
A  Jremuneration  for  duty.    Here  there  is  no  duty  whatsoever 
imposed  upon  the  objects,  named  to  have  the  benefit. 

Lord  Chancellor. 
XJpon  the  first  question,  would  taking  a  house  at  wHl,  and 
fitting  it  up  every  year,  and  removing  constantly  from  it,  be  a 
good  execution  of  the  trust  ?  That  is  not  what  was  intended. 
I  think,  the  testator  intended,  that  the  trustees  should  either 
purchase,  or  take  a  lease.  He  was  aware  of  the  statute,  and 
^tying  to  get  out.  There  is  no  doubt,  that  he  meant  a  per- 
Bianent  establishment.  The  name  and  bene£Eu;tion  were  to 
^  inscribed  over  the  door.  There  are  aU  the  indicia  of  • 
^^^aritable  vanity.  I  assent  to  the  mortmain  determinations* 
•^his  Court  is  not  to  find  means  of  evading  the  law.  There 
^^^^«  a  good  deal  of  observation  at  the  time  upon  that  case 
'^^Cnre  Lord  Northington ;  and  there  was  a  decree  by  the 
^^€uter  of  tlte  Rolls,  conformable  to  Lord  Hardwicke's  opi- 
nion. 
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mSL,  and  the  same,  as  if  it  was  inserted :  but  being  made  afteiv 
wards,  and  no  revocaticm  for  want  of  proper  execution,  it 
would  not  do,  and  was  as  no  codicil. 

The  third  question  is,  what  will  be  the  effect  of  this  codicil 
88  to  the  copyhold  estate.  Copyhold  passes  by  the  surrender* 
The  wiQ  is  considered  only  as  an  appointment,  directing  the 
uses  of  the  previous  surrender.  Whether  such  wiQ  should  or 
should  not  be  executed  in  the  presence  of  three  witnesses,  has 
often  been  a  question  for  this  Court ;  and  though  it  appears, 
both  Lord  Macclesfield  and  Lord  Hardwicke  wished  the  law 
to  be  otherwise,  and  thought,  it  would  be  more  convenient, 
that  there  should  be  three  vdtnesses,  yet  they  both  held  them- 
selves bound  by  farmer  determinations,  and  that  one  viritnesa 
was  sufficient.  In  Wagstaff  v.  Wagstaff  Lord  Macclesfield 
threw  out  a  strong  opinion  upon  the  inconvenience ;  but  said, 
he  would  not  shake  the  former  determinations.  In  The  At-* 
iamey  Genercd  v.  Andrews^  1  Ves.  225,  Lord  Hardwicke  says, 
it  may  be  vdshed  it  was  altered :  but  he  decided  it,  as  it  was 
decided  before.     The  copyhold  then  may  pass. 

The  only  remaining  question  then  is,  what  is  the  nature  of 
the  limitation  of  the  copyhold  estate  by  this  codicil,  and  the 
result  of  the  events,  that  have  happened,  as  they  affect  the 
limitation  over  in  fee.  That  to  the  right  heirs  of  the  survivor 
is  a  contingent  remainder.  First,  the  case  is  to  be  considered, 
as  it  stands  upon  the  limitation  of  the  trust  only.  No  equitable 
estate  wils  limited  to  the  trustees.  The  rule,  laid  down  in  The 
Bishop  of  Clotfne  v.  Young y  2  Ves.  91.  Loder  v.  Loder^  and 
several  other  cases  is,  that,  if  they  are  trustees  to  any  purpose, 
they  are  so  throughout ;  unless  it  is  expressly  directed  other- 
wise. The  equitable  estate  is  given  to  J3.  N.  Hill  and  her 
children.  If  a  conveyance  had  been  called  for  immediately 
after  the  death  of  the  testator,  it  must  have  been,  as  my 
Brother  Wilson  says.  If  this  had  been  a  legal  estate,  the 
contingent  remainder  would  have  been  void.  So  also  in  the 
case  of  copyhold;  Lane  v.  Pannel  and  the  passages  quoted 
firom  Gilbert's  Tenures  prove  that.  But  this,  being  a  trust 
estate,  falls  under  very  different  considerations.  In  Hopkins 
V.  HopkinSy  according  to  the.  report  in  Forrester,  it  seems  as 
if  Lord  Talbot  thought,  there  was  no  difference  between  a 
contingent  remainder  of  a  trust  and  of  a  legal  estate :  but  it 

is 
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Ib  by  BO  means  accurate  there ;  nor  was  such  an  opinion  given.         17M* 
The  point  was  made  in  the  tegument;  and  Lord  Talbot  states  ^^""^ 

it  this  way :  **  it  was  said  at  the  bar,  that  as  these  are  limita-  ^^  . 

*^  tions  of  a  ti^ust,  they  will  be  good,  though  not  to  be  looked  Vincbmt. 
upon  as  executory  devises,  but  as  contingent  remainders; 
because  the  whole  legal  estate  is  in  the  trustee ;  and  £Eurther 
though  the  testator  should  not  have  disposed  of  the  inter- 
^  mediate  rents,  till  the  contingency  should  happen,  yet  it 
V  would  be  a  freehold ;  by  which  means  the  contingent  re- 
f'  mainder  would  be  supported.**  He  says,  he  gives  no  opi^- 
Bion  upon  that,  because  it  is  unnecessary.  That  was  in  1734. 
In  1735  Chapman  v.  BUsset  came  before  him;  and  there,  he 
first  considered  it,  as  it  was  in  fact,  an  executory  devise ; 
tiben  he  considered,  how  it  would  stand,  if  a  contingent  re- 
mainder ;  and  there  he  said,  that,  even  if  it  was,  being  of  a 
trust  estate  it  would  be  good;  and  would  not  fail;  as  it 
would,  if  a  legal  estate.  It  may  be  said,  that  opinion  was 
extrajudicial;  as  it  was  an  executory  devise:  but,  coupling 
what  passed  in  those  two  years,  it  is  a  material  authority;  as 
we  must  presume,  that,  after  Lord  Talbai  had  declined  to 
give  an  opinion  upon  that  point  in  Hopkins  v.  Hopkins^  he 
must  have  considered  the  point  before  he  expressed  so  dear 
an  opinion  upon  it  a  year  afterwards.  After  this  Hopkins 
♦v.  Hopkins  came  on  again  before  Lord  Hardwicke  upon  the  [  •234  ] 
subsequent  limitations ;  and  then  he  gave  a  direct  opinion  upon 
the  point ;  and  another  part  is  material  to  be  considered,  as  to 
the  mode,  in  which  the  conveyance  ought  to  be  made.  He 
saySj  the  ground,  upon  which  the  common  law  goes  in 
making  void  contingent  remainders  in  such  cases,  does  not 
hold  in  the  case  of  trusts;  and  the  Court  has  alwa3rs  con- 
sidered the  act  of  the  tenant  for  life,  where  he  could  in  caae 
of  a  legal  estate  bar  the  remainder,  as  a  wrong ;  and  made  a 
distinction  between  a  legal  estate  and  a  trust :  It  certainly  is 
harsh,  that  a  tenant  for  life  should  have  power  to  do  that ; 
and  it  is  to  be  lamented,  that  it  is  so  at  law.  But  there  ;i8  a 
direct  authority  in  that  case,  that  it  is  not  so  as  to  a  trust.  In  lo  case  of  a 
that  case  the  Chancellor  particularly  mentions  Chapman  v.  trust  the  estate 
Blisset;  and  takes  it  as  a  direct  authority,  that  the  estate  in  *o  t"®  trustees 
the  trustees  will  be  sufficient  to  support  the  contingent  remain-  .  "PP®** 
der,  though  the  prior  estate  for  life  fails;  and  then  says,  nj.;,|ders 
Vol.  II.  R  "  another 
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MORTIMBR 
V, 

Orchard. 


Attorney  General^  for  the  Plaintiff. 
The  rule  in  that  case  was  qualified  thus;  if  any  circumstance 
to  aid  the  testimony  of  the  single  witness  can  be  got  into  the 
cause;  and  even  without  additional  circumstances  the  eri- 
dence  of  one  disinterested  witness  must  have  more  weight 
than  that  of  an  interested  Defendant. 


I  •344  3 


Plaintiff  can- 
not have  a 
decree  on  the 
testimony  of 
one  witness 
contradicted 
by  the  answer 
of  one  De- 
feodant 


I^ord  Chancellor. 
This  case  does  not  turn  upon  the  point,  how  far  a  written 
agreement,  not  according  to  the  statute,  which  is  only  a  pard 
agreement,  shall  be  established.  The  bent  of  my  mind  is 
strongly  in  favour  of  the  wisdom  of  the  statute :  therefore  I 
am  rather  against  the  cases,  which  have  entrenched  upon  it; 
But  this  is  not  that  sort  of  case.  The  Plaintiff  has  prajred 
specific  performance  of  a  given  agreement,  set  out  in  his 
biU,  of  which  he  has  given  evidence  m  writing,  which  makes 
it  no  more  than  a  parol  agreement:  but  the  parol  agree- 
ment proved  is  quite  different.  To  decree  upon  the  prayer 
of  this  bill  is  impossible;  as  then  I  must  decree  contrary 
to  the  evidence  for  the  Plaintiff.  In  strictness  therefore 
the  bill  ought  to  be  dismissed  (60).  But,  as  there  has 
been  an  execution  of  some  agreement  between  the  parties, 
^  and  I  give  the  Plaintiff  credit  for  building  the  house,  and 
that  is  not  compatible  vrith  the  idea,  that  he  was  to  have  onfy 
the  remainder  of  the  old  term,  I  am  put  to  inquire  into  this 
single  fact,  what  was  the  agreement*  The  witness  for  the 
Plaintiff  proves  an  agreement  different  both  from  that  set  up 
by  the  bill  and  that  by  the  answers.  It  happens,  that  there 
are  two  distinct  owners  of  this  estate,  both  of  whom  were 
parties  in  all  the  conversations.  Each  in  his  answer  states  an 
agreement  different  both  fi*om  that  stated  by  the  bill  and  that 
proved  by  the  witness.  Then  their  testimony  would  prevaiL 
But  the  rule  of  the  Court  is,  that,  if  it  was  the  case  of  a  single 
Defendant,  the  Plaintiff  cannot  have  a  decree,  where  the  tBct, 
upon  which  it  is  to  be  founded,  is  represented  one  way  by  the 
Defendant,  another  way  by  a  single  witness  (61  )•     Therefore 

there 

(eo)  Post,  Legh  v.  Huverfield,  (01)  i  Ves.  W,  97, 125.  Wair 
Vol.  y,  452.  Lindsay  v.  Lynch,  ton  v.  Hobbs,  2Atk.l9;  and  the 
2  Sch.  Sf  Lef.  1.  references   ip    Sanden\    note. 

Post, 
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there  must  be  a  decree  for  performance  of  this  agreement. 
The  Plaintiff  has  tendered  a  lease  to  the^Defendants,  which 
they  have  refused.  The  Master  must  look  into  the  lease  so 
tendered ;  and  must  settle  a  lease  pursuant  to  the  agreement 
confessed  by  the  answers,  to  which  I  will  bind  the  Defendants, 
and  by  which  only  I  can  bind  them,  containing  all  the  cove- 
nants and  clauses  of  the  antient  lease.  The  Plaintiff  must 
pay  the  costs  (62). 


34tr 


1793. 


MORTIMBR- 

V. 
ORCHARJIi 


Post,  Vol.  VI,  40.  Evans  v. 
Bicknell,  IV,  174,  and  the  note, 
185.  E.  I.  Company  v.  Donald^ 
IX,  275.  Pilling  v.  Armitage^ 
Xlf ,  78, 80.  Cooke  v.  Clayworth^ 


Savage  v.  Brockiopp,  XVIII, 
12,  835.  Morpheti  v.  Jones^ 
\Swan8t.M2. 

(82)  See  Beames  on  Costs,  189, 
170. 


ANDERSON  v.  MALTBY. 


1793. 

y«/yllM,12lA. 

August  9ih. 

TN   1774  upon  the  dissolution  of  the  partnership  of  Dyer,    |-|    '   'J_     * 

Brough  MaUby,  and  his  son  Thomas  MaUby,  a  new  part-  -^li-^ .  |U^ 

nership  commenced  between  Brough  Maltby  and  his  two  sons  others  oonti- 

Thomas  and  George;  and  the  sum  of  6^00/.  the  capital  7%o-  Dued  in  part- 

mas  in  the  first  partnership  was  brought  into  tlie  second  to  his  nership,  and 

account.     The  second  partnership  subsisted  till  1784;  when  failed;  in  the 

Thomas  retired.     In  May  1788  the  house  stopped  payment ;  "^^^^^l  l**?® 

and  in  November  following  a  commission  of  bankruptcy  issued      . ,        , . 

against  them.     Under  this  commission  Thomas  claimed  as  a     i^    -.#:-«^ ' 

creditor  the  sum  of  3628/.  \\s.     The  commissioners,  suspect-  Iq  respect  of  a 

ing  collusion,  admitted  him  to  prove  on  condition  that  his  divi-  balance  due  |o 

dend  should  be  retained,  till  the  matter  should  be  investigated,  him  on  ac- 

For  that  purpose  the  bill  was  filed  by  the  assignees  of  Brough  count :  under 

and  George  ♦  Maltby  against  Thomas.     By  the  evidence  and  pgifi]  ^ 

the  answer  the  circumstances,  upon  which  the  bill  was  filed,        .  ^ 

^  /  assignees  of 

appeared  to  be  these.   When  Thomas  retired,  the  partnership  ^^  ^un^  part- 
was  in   a  very  embarrassed  situation,  having  been  under  the  nership  upon 
necessity  of  borrowing  money  upon  bond.     Bentley,  a  friend,  circamstancea 
who  had  lent  them  20,000/.  without  interest,  and  from  whom  of  fraud  an  ac- 
they  had  considerable  expectations,  died  without  answering  count  was  de- 
those  expectations ;  and  there  was  reason  to  apprehend,  his  ^^®    agams 
representatives  would  call  in  that  money.     No  examination  of     u       ♦:  ^* 

the  ^ij[j  respect 
to  the  period  of  the  last  partnership,  and  refused  as  to  the  previous  time. 
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V. 

Maltbt. 


im] 


the  faookSf  Tabatioa  of  the  property,  or  calculation  of  tiici 
debt8,  took  place/  when  Thomas  withdrew;  nor  was  anj 
pid>Uc  notice  of  that  event  given  otherwise  than  by  changing 
the  title  of  the  firm  in  the  books  of  the  Bank  of  Engbmd 
and  other  hooka  from  ''  MaUby  ^  Sons'"  to  ''  Maliby  ^  Sam.*^ 
AAer  Thomas  retired,  an  account  was  made  out,  stating  an 
agreement  in  1780>  that  he  should  be  allowed  7i  per  eewL 
upon  his  capital  and  upon  a  third  of  all  mcmey  borrowe4| 
with  compound  interest.  The  allowance  upon  this  last  article 
was  reduced  by  the  account  of  1784  from  7|  to  3|  per  cenL 
It  was  stated,  that  by  that  agreement  Brough  MaUby  wa^ 
to  indemnify  Thomas  against  all  losses*  The  account  also 
stated  the  capital  of  Thomas^  viz.  6^200/*  due  from  die  part* 
nership  oi  Dyer  and  MaUhy;  '^  to  legacy  and  portion  dtiOlP 
Of  that  sum  300/.  was  claimed  in  respect  of  a  legacy  of  iSOL 
given  by  the  grandfather,  who  died  in  1761,  to  Thomas^  and 
paid  by  the  executors  to  his  father.  The  portion  was  fiOOJL 
given  to  Thomas  by  his  father  in  satisfaction  of  his  orphanage 
share.  The  sums  borrowed  from  time  to  time  were  carried 
into  the  account;  and  one-third  was  made  his  capital.  At 
the  conclusion  of  this  account  9655/.  \Qs.  Td.  was  stated  as 
the  balance  due  to  Thomas  MaUby  on  July  1st,  1784.  This 
account  was  signed  by  Brough  MaUby  only  thus :  '^  Examined 
JuTie  15th,  1784.*'  The  words  "  and  agreed^  were  written 
on  one  side,  and,  as  was  said  for  the  Plaintiffs,  appeared  evi- 
dently to  have  been  added  afterwards.  This  account  first 
appeared  in  the  books  in  1786;  and  till  that  time  6:300^ 
appeared  in  the  books  to  be  the  sole  capital  of  ThamaSm 
Afterwards  the  account  was  carried  on  upon  this  footing; 
Thomas  calculating  interest  upon  the  balance,  and  ^ving 
credit  for  what  he  drew  out.  When  he  retired,  he  had  drawn 
out  of  the  partnership  3904/i  Aftier  that  he  received  upon 
the  footing  of  the  account  from  the  remaining  partnera 
9467/.  14f.  3i/. ;  the  last  payment  of  which  was  made  a  few 
weeks  before  the  failure. 

Upon  these  facts  the  bill  prayed  an  account  of  all  sums  of 
money,  securities  and  bills  paid  to  or  deposited  with  the  De- 
fendant by  the  partners,  and  received  by  him  during  the  sub- 
sistence of  the  partnership,  and  since,  and  an  account  of  his 
share  at  the  time  he  retired ;  that  the  payments  made  to  him 

shoidd 
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shmld  be  declared  fimidulent)  that  he  should  be  decreed' 
ta  pay  his  proportion   of  the  partnership  debts ;  and^  if  a 
suvplus  should    remain    after    discharging  the    partnership 
debts,  that  the  proof  of  the  Defendant's   debt  should  be 
reduced  to  his  share  of  that  surplus. 

'  The    Defendant    by   his   answer  rested  on  the  account; 
which,  he  said,  took  place  shortly  after  the  dissolution ;  but 
admitted,  it  was  not  entered  in  the  books  till  1786.    He  siud, 
no  examination  of  the  books,  valuation  of  the  property,  cal- 
eulation  of   the  debts,    or  inquiry,  which  were  recoverable, 
took  place,  Vhen  he  retired,  on  account  of  the  relation  and 
eonfidence  between  the  parties,  and  because  Brfmgh  Makby 
was  to  take  to  himself  the  profit  and  loss.     He  admitted,  that 
tlie  legacy  and  portion  were  not  entered  in  the  books  till  1786; 
tliat  lie  did,  and,  he  believed,  the  other  partners  did,  sus- 
pect, that  of  the  debts  ^,0001.  were  bad  debts,  and  ^,000/. 
TBBk  %  precarious  situation ;  that  many  others,  then  thought  good 
debts,  had  since  turned  out  to  be  bad ;  i^d  that  the  solvency 
or  Quolvency  of  the  partnership  depended  on  ibe  recovery  of 
die  debts.   At  the  death  ofBenikif,  all  expectations  from  him 
being  gone,  and  there  being  reason  to  apprehend,  that  20,000/. 
would  be  called  in,  which  he  had  reason  to  think  would  greatly 
distiess  the  partnership,  he  believed,    if  an  allowance  was 
iuide  for  the  bad  and  precarious  debts,  the  partnership  would 
eventuatty  have  appeared  to  be  insolvent.    He  said,  that  having 
resson  to  suspect  the  house  to  be  in  an  insolvent  state  in  July, 
1784>,  for  the  reasons  aforesaid,  and  being  dissatisfied  with  its 
ntnation,  and  the  manner,  in  which  the  business  was  carried 
on,  he  determined  to  quit  it,  and  seek  pajrment  from  the  other 
purtners,    but  did  not  know  of  any  immediate  prospect  of 
fluhre.     He  admitted,  there  was  no  pubHc  notice  of  the  dis- 
^fion,  nor  any  deed  or  settlement  in  the  books ;  but  said,  it 
Vtt  not  intentionally  concealed,  and  believed,  it  was  generally 
^Mmn  to  the  creditors. 


1903. 

Andbrsoii^' 

Maltby,' 


SoUeUor    Generaly     Mr.  Crrani,     Mr.    Hicharda,    and 

Mr.  Cooke,  for  the  Plaintifis. 

The  question  is  divisable  into  two  heads ;  first,  whether  the 

^^cfendant  is  to  be  considered  as  a  creditor  in  respect  of  the 

^>  he  has  proved,   secondly,  whether  he  can  be  compelled 

'  .  to 
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V, 

Maltby, 


to  refund  any  money,  he  has  received,  and  to  pay  any  propop^ 
lion  of  the   debts   of  the  partnership  at  the  time  of  the  su]^ 
posed  dissolution.    A  partner  knowing  the  partnership  to  be 
insolvent  cannot  fairly  take  out  of  the  fund  for  payment  of  tha 
partnership  debts  any  proportion  of  the  effects.     Every  trans- 
action of  that  kind  is  fraudulent  with  regard  to  creditors  of  the 
partnership  and  persons  dealing  with  them.    It  is  said^  the 
&ther  was  debtor  to  the  son  in  respect  of  the  legacy  and 
portion :  but  no  entry  of  that  charge  appears  in  any  way  till 
1786,  afl«r  the  dissolution ;  at  which  time  the  answer  shews, 
the  Defendant  knew  his  father  was  insolvent.    Af  aU  events 
they  were  not  the  debt  of  the  partnership,  but  of  the  father 
only.     If  any  thing,  this   account,  which   is   signed  by  the 
father  only,    constitutes   a   debt  from   him;    and    he    only 
signed  it  for  himself.    The  utmost  effect  would  be  to  charge 
his  separate  estate.    The  Defendant  could  not  make  himself 
a  creditor  on  the  partnership  by  a  private  contract  with  one 
partner,  but  only  by  having  \eh  in  their  hands  enough  to 
pay  his  share  of  the  partnership  debts.     From  the  principle^, 
upon  which  this  account  was  settled,   and    the  manner    of 
settling  it,  it  ought  not  to  stand.     The  portion  was  a  mere 
gift,  and  has  been  already  decided  upon  in  this  bankruptcy  by 
Lord  Thurlow,  who  refused  to  allow  another   son  to  prove 
a  similar  debt  against  the  creditors.     The  legacy  not  being 
mentioned  in  the    books  till  1786,  it    is  a  fair  conclusion, 
that  the  adjustment  of  the  balance  of  6200/.  due  to  the  De- 
fisndant  included  any  thing  due  in  that  respect  from  his  father. 
The  important  point  is,  that  every  thing  ought  to  be  brought 
back  to  the  time,  at  which  the  Defendant  retired,  and  the  ac- 
counts ought  now  to  be  taken,   as  they  would  have  been  if 
the  parties  had  dealt  fairly  at  that  time.    If  the  partnership 
was  insolvent  on  July  Ist,  1784,  which  the  Defendant  admits, 
he  had  reason  to  suspect,  so  far  from  a  large  balance  due 
to    him    he  was   necessarily  to  make  up  his   share   of    the 
deficiency  to  answer  the   debts.     The  account  has  no  title. 
Upon  the  confidence,  which  is  said  to  have  prevented  the 
steps    usual  on  such  occasions,  error  ought  to  be  adjusted. 
Upon  the  principle  of  this  defence  it  must  be  admitted,  that 
if  three  partners  find  themselves  insolvent,  they  may  agree  to 
treat  themselves  as  solvent,  and  upon  those  terms  dissolve  the 

partnership. 
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>,  and  let  one  take  out  a  supposed  capital  and  profit^ 
either  by  agreement,  where  they  are  relations^  or  else  by  lot, 
and  if  with  his  assistance  they  can  keep  up,  till  they  form  a 
new  set  of  debts,  and  the  particular  creditors  are  not  exactly 
Ae  same,  that  will  be  good*    But  in  this  case  Bentley's  debt 
at  least  still  remains.     The  consequence  of  such  a  transaction 
must  be,  that  the  persons  dealing  with  them  w31  deal  upon  a 
fidse  credit.     It  will  upon  that  ground  be  in  the  power  of  such 
partners  at  any  period  to  make  a  settlement,  that  ¥all  defeat 
all  the  world,  and  allow  one  to  take  a  large  siun,  to  which 
upon  a  fair  account  he  could  have  no  tide.    In  Partridge  v. 
Goppf  Amb.  596,  Lord  Northington  thought,  such  a  trans- 
action between  father  and  sons  could  not  be  allowed.     This  is 
much  stronger :  for  there-  the  children  were  ignorant  of  the 
nature  of  the  transaction.    This  must  be  either  a  transaction 
of  nustake    or  fraud;    for  upon  an  equitable  account  the 
Defendant  could  not  have  been  a  creditor  for  9000/.  upon 
J^  1st,  1784.     The  allowance  of  7i  per  cent,  cannot  stand. 
By  the  agreement  he  ran  no  risk  of  losing  any  part,  if  his 
lather  continued  solvent.     In  Morse  v.  Wilson^  4  Term  Rep. 
B.R.  S53,  a  transaction  somewhat  similar  was  not  permitted 
to  stand.     It  is  said,  that  his  being  liable  to  the  debts  makes 
it  not  usurious.     In  that  case  the  Court  said,  transactions  of 
&k  kind  might  as  to  all  the  rest  of  the  world  be  a  partner^ 
>Up,  but  between  themselves  usurious,  if  a  person  secures 
lu8  capital  at  all  events  and  a  profit  derived  from  that  to  an 
vnoont  greater  than  5  per  cent.    Between  Brough  Maliby 
and  his  son  therefore  these  agreements   may  be  usurious, 
though  the  son  was  a  partner  to  all  the  rest  of  the  world,  and 
to  all  the  consequences  of  the  partnership. 


179a. 


Anderson 

V. 
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L 


Lord  Chancellor. 
It  was  not  usurious,  but  false,  because  taken  as  a  profit 
iipoa  a  general  average  of  the  trade,  and  the  trade  was  ac- 
toally  losing.  They  were  in  fact  partners.  An  advantage  to 
^  taken  out  of  the  trade  may  be  measured  in  any  way  agreed 
^1  &r  the  money  is  not  lying  at  interest,  but  employed  in 
^^t^kg  profits    subject  to  losses  (63).    What  hinders  the 

creditors 
(03)  Fereday  v.  Bmrdem^  1  Jae.  144. 
Vql,IL  S 


An  advantage 
to  be  taken  by 
a  partner  oat 
of  the  trade 
may  be  mea- 
sured in  any 
way  agreed  on, 
and  will  not  bd" 
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Anderson 

fK 

Maltby. 


creditors  of  1784  from  bringing  an  action  against  Tkomas 
MaUbjf  i 

For  the  Defendant  it  was  said,  none  of  them  were  left 
unpaid. 

For  the  Plaintiffs. 
3000/.  remains  unpaid  to  the  representatives  of  Bentieyt 
and  they  might  bring  an  action.  Many  of  the  debts  of  the 
three  were  transferred  to  the  two  by  agreement  of  the  cre- 
ditors. The  equity  of  the  Plaintiffs  is  to  have  this  property, 
which  the  parties  knew  to  be  that  of  the  creators,  bftraglit 
back  to  the  fund.  E^ch  creditor  is  not  to  be  driven  to  aa 
action.  In  all  cases  of  fraud  the  object  is  to  bring  back  the 
fimd  to  the  state  in  which  it  would  have  been  if  that  fraud 
had  not  taken  place.  The  parties  themselves  might  have  cor* 
rected  any  fraud  or  error ;  and  so  may  their  creditors.  It  is 
admitted,  the  Plaintiffs  might  surcharge  and  fiEdsify.  Ths 
same  rule  wiU  enable  them  to  set  aside  the  account  entirely. 


Lord  Chancellor. 
There  is  a  gross  error  in  the  account,  for  he  charged  7| 
cent,  profit  and  compound  interest,  though  he  took  the  profit 
out  from  time  to  time. 


For  the  PlaintiffiB. 
The  account  clearly  is  not  right ;  if  frmn  fraud,  i|t  may  be 
set  adde ;  if  from  mistake  it  may  be  rectified. 

Attorney  General^  Mr.  Mansfield^  Mr.  Graham,  Mr.  EwAfB 

and  Mr.  Abbott,  for  the  Defendant. 

The  Plaintiffs  can  have  no  equity,  which  the  persons,  they 

represent,  could  not  state.    I  admit,  no  arrangement  ameng 

partners  could  turn  a  partner  into  a  creditor  against  crediton 

of  the  partnership :  but  it  was  ccmipetent  to  these  Aree  h 

1784  to  dissolve  their  partnership,  and  convert  Tiamat  into 

a  creditor  as  against  them.    When  the  assignees  of  the  tv0 

come  against  the  third,  they  must  come  against  him  eitli^«> 

a.  partner,  which  they  do  not  affect,  or  because  he  is  indebted 

to  them ;  and  if  they  say  that  upon  the  ground,  that  thb  v  t 

fraudukot 
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fhiiidulent  settlement  of  accounts,  that  is  a  pure  question  at 
h,w.  Attending  to  all  the  circumstances,  there  is  no  principle 
or  authority  at  law  or  in  equity  to  shew,  that  this  was  fraudu- 
lent against  any  person.  Al!  the  creditors  prior  to  the  year 
1784  are  satisfied  except  two,  who  agreed  to  take  the  bond  of 
tlie  two.  It  is  not  contended  *  that  the  private  agreement  be- 
tween them  would  protect  Thomas  MeUtby  from  liability  to  the 
creditors  of  that  partnership,  in  which  he  was  concerned  :  but 
ibkt  transaction  of  1784  took  place  upon  the  principle  on 
which  your  Lordship  would  have  ordered  it,  if  they  were  then 
solvent;  and  there  is  no  ground  for  the  Court  to  say,  the 
transaction  should  not  have  been  settled  upon  the  same 
footing,  as  if  this  was  that  year,  and  they  were  now  about  to 
settle.  There  is  no  pretence  for  usury.  I  agree,  Brough 
MaUby  could  not  give  7  J  per  ceni.  to  the  prejudice  of  cre- 
liitors,  but  as  an  agreement  between  him  and  his  son  it  is 
gfood.  As  to  the  portion,  it  is  more  difficult  to  sustain  that ; 
and  I  do  not  contend,  that  the  Plaintiffs  are  not  entitled  to  the 
same  relief,  as  they  might  have  against  any  other  creditor, 
with  whom  the  parties  had  settled  an  account,  in  which  there 
was  error ;  but  this  bill  is  useless ;  and  if  they  have  no  right 
to  draw  back  the  account,  they  might  have  proceeded  by 
petition  in  the  bankruptcy. 


1798. 
Anderson 

V. 

Maltbt. 


[♦250] 


laord  Chancellor. 
Consider,  whether  it  is  not  of  absolute  necessity,  that  the 
account  should  be  taken  from  the  single  circumstance  of  the 
portion ;  which  cannot  be  supported  as  a  gift.  The  portion, 
brought  into  this  account,  and  entering  into  all  the  balances, 
and  carried  on  with  that  interest,  and  that  accumulated,  must 
of  necessity  open  the  account,  if  there  was  nothing  else  in  the 
case;  for  all  payments  were  made  to  him  as  the  supposed 
balance  of  an  account,  which  is  undoubtedly  erroneous.  The 
way,  in  which  this  case  strikes  me,  is  this ;  first,  I  am  with  the 
Defendant  thus  far,  that  the  Plaintiffs  cannot  support  any 
case  upon  fraud  committed  as  against  the  creditors  of  the 
former  partnership.  Then  I  take  the  fact  to  be,  that  there 
was  a  private  dissolution  !h  1784.  The  name  of  the  firm  was 
dianged ;  but  without  public  notice  or  advertisement  of  it.  It 
b  private  in  that  sense.    This  account,  though  by  reference 

S^  an 
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Amdbrson 
Maltbt. 


[  •SSI  ] 


an  account  as  of  the  date  of  1784,  was  in  truth  of  1786.  It  is 
a  transaction  between  a  father  and  brother,  partners,  and  a 
son  and  a  brother,  no  partner.  It  is  a  transaction  as  upon  a 
supposed  settlement  of  accounts  without  any  examination  of 
the  books,  discussion  of  vouchers,  estimate  of  stock  made  up; 
a  way,  in  which  no  partners  ever  settle  their  accounts  upon  a 
dissolution.  There  are  some  singular  itetns  in  the  account;  and 
this  general  observation  *  appHes  to  it,  that  the  account,  as  it 
now  stands,  has  no  support  in  the  books.  There  are  no  eon^ 
responding  entries  in  any  of  them,  from  which  it  can  be  said 
to  be  extracted.  Then  upon  the  admission  of  the  events,  that 
made  the  Defendant  desirous  to  get  out,  this  settlement  taking 
place  two  years  after  the  new  partnership  commenced,  and  two 
years  before  it  failed,  I  doubt,  whether  it  was  not  a  colour  and 
fraud  to  phty  the  property  into  the  hands  of  the  partner  him- 
self. Then  there  is  another  question,  if  the  case  turns  out  so^ 
whether  it  is  more  properly  a  question  at  law  or  in  thb  Court 


For  the  Defendant. 
There  is  no  allegation,  that  the  bill  b  brought  by  creditors 
previous  to  the  dissolution.  Upon  the  case  made  by  the  bill 
they  have  no  right  to  say,  the  sums  paid  since  the  dissolutioa 
shall  be  repaid  as  paid  in  fraud.  If  Thomas  MaUby  is  to  be 
taken  as  a  creditor,  and  there  is  no  fraud,  he  stands  in  the 
same  situation  as  any  other  creditor.  There  are  no  creditoif 
of  the  three ;  so  the  Plaintiff  must  state  what  is  meant  bj 
contemplation  of  insolvency.  All  the  cases  from  Worsekn  ▼• 
De  MatioSf  1  Bur.  467,  down  to  the  last,  require  contemplatioii 
of  an  immediate  and  certain  bankruptcy  (  64  )•  If  they  sajt 
these  payments  were  made  in  fraud  of  creditors  of  the  two^  tbe 
assignees  m^ht  bring  an  action  for  money  had  and  received; 
and  then  if  no  account  has  been  settled,  the  Defendant  mmt 
bring  back  aO,  he  has  received,  and  be  considered  as  a  creditiar 
unpaid  for  what  upon  account  would  have  been  due  in  1784> 
The  payment  of  all  the  existing  creditors  in  1784  would  hm 
purged  even  an  actual  act  of  bankruptcy.  Then  this  dsoi 
on  pretence  of  insolvency  goes  much  farther  than  if  an  pet 
of  bankruptcy  had  been  then  committed.    The  insolvent  ii^ 

sisted 


(64)  Ffa/et  V.  Gmwf,  ante,  VoU  I,  280. 
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iafted  on  at  the  last  argument  (65)  seems  now  to  be  aban- 
hmed ;  for  the  same  would  extend  to  a  payment  to  Z>yer*s 
■mOy  since  1774.  It  would  be  singular,  if  upon  this  new 
[TOond  of  contemplation  of  insolvency  ttie  accounts  were  to  be 
iken  of  the  actual  state  of  the  partnership  from  1774  to  1788. 
Contemplation  of  bankruptcy  has  not  existed  in  the  law  of 
h^gland  above  thirty  years.  Partners  may  waste  their  capital, 
8  they  please,  till  the  creditors  make  their  demands ;  and  may 
Bake  any  regulations  between  themselves ;  as  in  the  late  case 
{  Mr.  Boybton,  that  if  the  profits  should  not  *  amount  to  a 
ertain  sum,  the  deficiency  should  come  out  of  the  capital. 
it  wais  competent  to  Brough  Maltby  to  say  to  both  his  sons, 
'  I  win  carry  into  the  partnership  your  property ;  I  will  upon 
*ibe  expectation  of  possible  profit,  and  at  the  risk  of  any 
"  possible  loss,  pay  an  interest  of  7}  per  cent,  upon  the  ca- 
**  pital,  which  you  bring  into  the  trade,  and  you  shall  have 
"compound  interest  upon  that  profit,  till  we  settle  all  ac- 
"  counts.  If  a  loss  ensues,  I  will  be  first  answerable  for  that 
''loss;  if  a  gain  beyond  tiiat  profit,  I  am  to  have  all  the 
**  lorplus,  however  large."  If  this  trade  had  been  successful, 
ifter  aD  the  creditors  were  paid  they  must  have  proceeded 
vfaa  the  effect  of  such  an  agreement ;  and  if  the  residue  was 
aot  sufficient  to  answer  the  articles  as  to  the  sons,  they  would 
bne  been  personal  creditors  of  their  father  for  the  deficiency. 
So  if  a  bankruptcy  had  happened,  the  partners  could  not  have 
poved  this  agreement  to  the  prejudice  of  subsisting  creditors : 
hit  after  they  were  paid  the  partnership  fund  and  the  fortune 
of  eich  would  have  been  liable  to  make  good  those  engage- 
MUs  between  them.  They  might  make  any  bargain  for 
potting  an  end  to  the  partnership  saving  the  rights  of  third 
poions;  L  e.  the  creditors  of  the  three.  The  firm  was 
AiDged  in  the  books  of  the  Bank.  All  the  creditors  knew 
it;  and  a  different  class  of  creditors  became  concerned  with 
Ae  house.  I  admit,  he  tiiought,  the  concern  could  not  have 
Imi  dear,  leaving  any  thing  in  his  pocket,  if  all  the  concerns 
^'iTllie  house  had  been  wound  up.  Suppose,  there  had  been 
Botioe,  that  the  Defendant  had  gone  out,  and  had  taken  out 
H),000f.  as  a  creditor :  if  the  creditors  chose  to  go  on  upon 
^pocolation,  there  would  be  some  breach  of  morality,  but  not 
■och  as  tiiis  Court  could  lay  hold  of. 

(05)  Before  the  Lords  Commiisionerf. 


1798. 


Anderson 
Maltby. 


[  ♦gSg  ] 
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Anderson 

V. 

Maltby» 


Lord  Chancellor. 
Consider  the  degree  of  the  breach  of  morality.  Suppose^ 
he  put  his  hand  into  the  fund^  knowing  all  these  fiicts.  The 
bill  is  open  to  this ;  that  for  as  much  as  he  was  really  and 
bm^  fide  a  creditor  of  Braugh  and  George  Maltby  at  the 
determination  of  the  old  and  commencement  of  the  new  part- 
nership,  he  shall  be  allowed  all,  that  has  been  paid ;  and  if 
that  is  not  enough,  he  may  come  in  under  the  commission. 
But  all  these  accounts  go  for  nothing.  They  are  both  erro- 
neouS|  and  made  upon  a  false  and  fraudulent  principle. 


[  253] 


For  the  Defendant. 

In  the  account  to  be  taken  upon  the  principle  of  the  cir- 
cumstances in  1784  they  have  no  right  to  consider  any  debt  as 
bad  or  precarious :  but  he  may  throw  upon  them  every  item 
as  productive ;  for  the  account  ought  now  to  be  taken^  as  it 
would  have  been  taken  in  1784  between  the  three.  In  that 
account  the  Defendant  would  have  a  right  to  impute  every 
debt  as  good ;  and  there  is  the  same  right  against  tlie  as- 
signees. 

The  Defendant  has  the  same  right  to  an  account  against  the 
creditors  of  the  two,  who  never  were  creditors  of  the  three  as 
against  Brotigh  and  George  Maltby  themselves.  If  the  ac- 
count was  taken  in  1784^  the  Court  would  have  decreed  the 
creditors  of  the  existing  partnership  to  be  paid,  but  then  that 
Brough  should  perform  the  articles  to  the  Defendant ;  and  he 
must  have  answered  upon  the  principle  of  those  articles  by  a 
personal  decree  for  payment  against  him. 


Lord  Chancellor. 
Upon  the  articles  of  1780  the  conclusion  is,  that  7^  per 
cerU.  should  be  allowed  to  Thomas.  It  is  also  clear,  that 
Brough  was  to  take  upon  himself  all  expences  and  losses,  also 
that  all  payments  were  to  be  made  by  him.  Another  clause  is 
very  singular  for  any  transaction  having  a  real  bottom.  The 
partners  had  jointly  borrowed  money  on  bond ;  and  they  took 
those  bonds  to  themselves  in  the  account,  each  a  third.  In 
that  article  of  1780  Brough  agreed,  that  besides  the  stock  all 
the  sums  of  mgney,  in  which  they  were  jointly  bound  should 
be  added  to  the  capital  to  carry  interest  at  1^  per  cent. ;  and 

the 
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ihe  result  of  that  paper  is^  that  Brough  at  his  own  expence 
warn  to  pay  5  per  Tceni.  upon  the  bonds,  and  Thomas  was  to 
receive  7|  per  cent,  because  his  name  was  to  the  bond.  That 
«aa  a  mere  gratuitous  payment ;  and  all  the  expence  and 
eharge  were  to  come  out  of  BraugV%  interest.  The  accountis 
were  made  up  upon  that  principle.  The  first  item  is  a  third 
of  the  bonds ;  which  is  immediately  added  to  the  capital  carry- 
ing 7)  per  cent. 


1708. 


Anokbson 

V. 

Maltbt. 


For  the  Defendant. 
But  we  allow  5  per  cent.  As  to  the  legacy,  it  is  clear,  the 
Defendant  is  entitled  to  credit  for  that.  Lord  Thurlow  ad- 
mitted *  proof  of  a  similar  legacy  to  another  son,  but  refused 
it  as  to  a  similar  portion,  because  a  pure  gift  from  the  father. 
The  fitther  was  trustee  for  his  son  as  to  the  legacy.  Though 
the  portion  was  a  giift  to  the  Defendant,  yet  it  was  under  an 
express  agreement,  that  it  should  be  a  satisfaction  for  his 
share  as  the  son  of  a  citizen  of  London ;  and  it  was  employed 
as  part  of  the  capital  of  this  partnership,  till  every  creditor, 
who  was  a  creditor  of  the  partnership,  ceased  to  be  so. 


[  ♦251] 


Ijord  Chancellor. 

The  release  of  the  orphanage  share  is  only  of  what  is  left     Orphaof^   . 

after  payment  of  debts ;  therefore  it  cannot  make  the  consi-  share  under 

deration  of  this ;  which  is  merely  voluntary.  ^^^  custom  of 

Lomdom  is  sob- 

For  the  Defendant.  ^ 

Upon  the  point,  whether  he  may  prove  it  as  a  joint  debt 
against  Brough  and  George^  it  appears  in  George^  hand- 
writing, that  he  knew  of  these  transactions ;  and  the  bill  is 
filed  upon  the  assertion,  that  the  payments  were  made  by  both 
iqpon  the  foot  of  that  transaction  of  1784.  When  the  three 
became  partners  on  Dyer^s  going  out,  they  became  debtors  to 
all  the  creditors;  and  by  agreement  among  themselves  the 
fiuher  was  to  be  liable  to  the  losses  for  the  benefit  of  his  two 
ions.  When  Thomas  retired,  Brough  and  George  as  between 
themselves  remained  connected  on  the  same  principle.  Thomas 
assumed  the  right  of  a  creditor  upon  the  two ;  and  they  agreed 
to  consider  him  so. 


Lord  Chancellou. 
1  have  no  difficulty  upon  that. 


Akbbrson 

.V. 
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1703.  For  the  Defendant, 

As  to  the  argument  of  usury  and  conoenung  the  compouiid 
interest  the  answer  ia,  that  annual  rests  were  made.    It  cumot 

Maltby.      stand  as  to  the  time  subsequent  to  1784,  but  will  for  the  pre* 

vious  time.  Morse  ▼•  Wilson  was  the  case  of  a  parson  nola 
partner.  If  he  had  been  a  partner,  it  would  not  have  bees 
usiurious*  As  to  the  errors  now  argued  on,  this  is  not  a  soil 
to  rectify  an  account  but  to  overthrow  it.  It  is  brought  to  dus 
point,  that  if  partners  cannot  pay  all,  they  owe,  one  of  them 

[  *255  ]      cannot  retire  *  except  in  fraud  of  the  creditors.    There  is  no 

authority  upon  that  point :  it  is  at  least  new. 

Lord  Chancellor. 

When  partners  make  up  an  account  of  profits,  which  do 

not  exist,  it  is  colourable.     Here   as  the  trade  was  not  pto- 

fitable,  the  accounts  are  fallacious.    The  Defendant  knew. 

Assignees  have  whether  there  was  a  profit  in  a  given  year  or  not    Asrignees 

all  the  equity,  have  all  the  equity,    the  creditors  have,  and  may  impeach 

the  creditors    transactions,  which  the  bankrupt  himself  would  be  stopped 

have,  and  may  fr^m  impeaching. 

impeach  trans-      rj.^^^  ^^jy  ^^^j^^^  j  ^^^^^  .^^  whether  I  shaD  direct  an  mquiry 

,         *,  in  the  ofiice  of  the  Master,  or  put  this  matter  into  another 

coold  not,  course ;  for,  as  to  letting  the  transaction  stand,  this  could  not 

be  called  a  Court  of  Equity,  if  it  could  be  supported  in  the 
extent,  to  which  it  has  gone.    The  cause  has  gone  into  sl. 
great  deal  of  argument  by  letting  in  what  does  not  strictly^ 
apply  to  the  case.    The  relief,  the  assignees  have  prayed  by 
their  bill,  goes  a  little  farther,  than  the  Court  could  be  war- 
ranted in  going ;  for  they  pray  to  rescind  this  transaction  for 
the  purpose  of  having  repaid  all  sums  of  money  reoeived 
during    the  partnership  of  the  three,  the  present  Plaintifli 
,  having  no  right  on  behalf  of  the  creditors  of  the  three  le 
press  that    AU  payments  made  during  the  partnership,  if 
improper,  being  to  the  prejudice  of  that  partnership,  may 
be  declared  fraudulent :  but  upon  this  bill  I  cannot  decree  a 
respect  of  tbat  part  of  it   Whether  any  one  has  a  right  te 
call  the  Defendant  to  an  account  for  that,  it  is  clear,   the 
present  Piaintifis  cannot  hav^  that  account  or  payment  upon 
that  score.     But  as  to  all  the  rest,  except  what  he  received 
before  the  year  1784,  there  is  a  plain  ground.     This   ca9e 

originated 
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Andbrsoi^ 
Maltbt. 


•rigmated  in  the  claim  of  the  Defendant  and  proof  of  his 
debt  under  the  commission  of  bankruptcy.    An  examination 
farto  that  took  place ;  and  the  assignees  were  instructed,  that 
Ane  was  a  ground,  not  only  to  dispute  his  claim,  but  to  con- 
tend, that,  inaitead  of  being  a  creditor,  he  was  a  debtor  to 
tto  estate  of  Brough  and  George  Mtdiby.    The  bill,  neces- 
snilj  stating  a  great  deal  of  the  transactions  antecedent  to 
ibm  partnership,  contends,  that  all  the  sums,  he  has  received 
dnring  the  present  partnership,  were  received  without  any 
jpst  or  legal  consideration,  and  therefore  in  respect  of  them 
all  he  ought  to  be  accoimtable  to  the  estate  of  which  the 
Plaintiffs  are  trustees.    The  case  being  so  stated,  it  is  of 
necessity,  that  *  I  should  entertain  the  bill,  and  direct  an      [  *256  ] 
account;   and  it  must  be  of  all  dealings   and   transactions 
between  Brough  and  George  MaUby  the  bankrupts  and  the 
Defendant  Thomas,    The  dealings  and  transactions,  appear- 
faig  in  this  bill,  are  confined  to  payments,  supposed  to  have 
been  made  to  the  Defendant  under    a    claim,    set   up    in 
consequence  of  a  transaction,  which  took  place  upon  the  dis« 
solution  of  the  former  partnership;  which  I  hold  to  be  well 
and  completely  dissolved.    He  insists,  that  upon  the  1st  of 
Jmfy,  1783,  Brough  and  George,  entering  into  a  new  part- 
nership capacity,  were  indebted  to  him ;  and  I  do  not  dis- 
tinguish between  them ;  because  I  think,  George  is  affected 
as  well  as  Brough.    He  entered  into  the  partnership ;  and 
htm  de-facto  assented.      The  Defendant   insists  upon  the 
setdement   of  accounts  of  the  preceding  partnership;    and 
deims  a  large  balance;  and  says,  the  payments,  made  to  him, 
were  in  discharge  of  that  balance.    This  state  of  the  case 
necessarily  leads  to  the  consideration  of  the  account,  which 
look  place    If  at  the  close  of  the  former  partnership  he 
was  bond  fide  entitled,  all  the  payments  were  just  and  legal : 
if  he  was  not  bond  fide  entitled  to  any  demand  on  account 
of  the  former  partnership  as  against  the  two,  about  to  form 
a  new  partnership,  but  that  to  the  knowledge  and  conviction 
of  all  three  was  mere  colour,  and  not  a  real  but  a  nominal 
tnmsaction,  all  the  payments  were  made  not  merely  without 
eoosideration,  but  upon  a  bad  consideration,  and  such  as  a 
Court  of  Equity,  and  I  think  a  Court  of  Law  equally,  ought 
to  condenm*    Two  circumstances  at  first  struck  me  as  singular. 

It 
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It  is  a  case  of  very  large  payments,  made  during  the  dbtol 
period  of  four  years,  in  the  partnership  of  the  fiither  and  cmt 
son,  springing  out  of  the  partnership  of  the  &ther  and  two 
sons.  Above  9000/.  was  paid  out  of  the  caah  of  thia  partaerv 
ship  to  the  son  in  that  short  time.  It  requires  some  explaiMH 
tion  to  account  for  the  passage  of  so  much  money  bettreM 
such  near  relations ;  still  more  on  account  of  the  idditiaBial 
relation,  in  which  they  stood  as  partaers  for  ten  years  anle« 
cedent  to  the  commencement  of  this  partnership  in  1784^  aad 
as  the  former  partnership  was  not  concluded  in  the  usual  way 
of  investigation  of  accounts  and  estimate  of  the  stock  and  the 
share  of  the  retiring  partner.  When  we  go  a  litde  farther^ 
upon  an  examination  into  these  accounts,  made  by  an  aceounl* 
ant,  there  is  a  singular  concurrence  of  two  circiimslauiceB^ 
which  have  made  a  considerable  impression  on  my  mind ;  olie» 
that  the  new  partnership,  commencing  in  1784*,  did  not  hold 
many  weeks  afcer  the  payments  to  Thomas  had  brought 
*  him  home  all  that  balance,  supposed  to  be  due  to  ham  ^  the 
other,  that  upon  the  dissection  of  the  accounts  by  the  ac^ 
countant  it  turns  out,  that  there  is  a  loss  upon  a  balance  of 
about  17,000/.;  which  is  pretty  near  the  amount,  which  the 
Defendant,  if  all  his  claims  are  allowed,  will  have  got  out 
of  the  partnership.  The  account  exhibited,  which  is  set  «p 
as  a  bar  to  all  inquiry,  has  on  the  appearance  of  it  one  or 
two  singular  circumstances.  The  500/.  portion  was  a  nete: 
gift ;  and  could  not  be  set  up  against  creditors.  It  is  alwajfs 
mentioned  in  the  account  under  the  name  of  portion.  As  toi 
the  800/.  upon  the  answer  I  cannot  conceive,  that  can  standi 
as  without  error.  Besides  that,  upon  the  first  account  iiusrm 
IB  an  allowance  of  7j^  per  cent,  as  a  profit  calculated  as  well 
on  the  capital  as  on  a  third  of  all  tlie  money  borrowed.  I  d<i 
not  say,  that  in  all  cases  such  an  allowance  would  be  an  im* 
proper  statement  in  an  account :  but  this  is  a  singular  case ;  torn 
all  the  risk  of  that  borrowed  money  and  the  expence  is  takec 
off  by  the  consent  of  the  other  partner  from  him,  in  whosa 
behalf  it  is  stated  as  a  profit.  If  he  was  totally  dischargea 
as  among  themselves,  it  can  be  considered  as  nothing  morv 
than  money  borrowed  to  the  use  of  the  trade,  and  by  no  meum 
as  constituting  part  of  his  capital.     There  is  no  considcratioi=: 

Th^ 
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Th«  pfrofit  upon  that  should  be  allowed  only  to  the  partnev^  • 
yfAko  as  among  themselves  ran  the  whole  risk ;  for  in  fact,  if 
it  is  to  be  considered  as  part  of  the  capital  of  any  one,  it  is 
bis  only,  who  takes  the  whole  of  that  debt  upon  himself. 
Them  is  another  thing  upon  the  view  of  this  account.    The 
account  is  not  entered  in  the  books  till  1786.    In  the  books 
there  is  no  account  taken  as  between  the  partners  at  the 
period  of  the  dissolution.     The  books  are  a  blank  as  to  that. 
This  came  into  the  books  in  February,  1786.    It  is  supposed 
to  be  carried  on  irom  the  beginning  of  the  partnership  as  an . 
account  from  year  to  year  with  rests;  for  rests  always  suppose 
it  to  be  from  year  to  year ;  first  from  1774  to  1775,  and  so  on ; 
and  in  each  year  7}  per  cent,  is  aDowed  upon  the  capitaL     As 
between  strangers  any  allowance  may  be  made,  which  the  law 
will  justify,  and  the  parties  think  fit.     But  though  there  is  no 
annual  account  in  the  books  of  the  partnership,  and  it  is 
admitted,  it  is  not  justified  by  any  annual  account  existing  in 
the  partnership  books,  it  is  made  up  at  the  end  of  ten  years. 
Were  there  any  profits  received  ?    The  answer,  that  Brough 
admits  it,  is  not  satisfactory:  that  is  to  charge  himself  and 
George  as  with  a  profit  of  7^  per  cent.    The  Defendant  was 
an  active  partner,  had  inspection  *  of  the  books,  a  private 
book  of  his  own,  and  from  time  to  time  a  continual  inspection 
of  the  partnership.      Unless  there  is  a  real  profit  on  the  ^ 
books,  it  i^  allowing  him  nothing.    It  is  moonshine;  and  the 
whole  account  is  a  mere  fictitious  account.     It  is  in  consider- 
ation upon  the  face  of  the  account  of  a  supposed  profit.     Did 
he  not  know,  whether  there  were  profits,  or  not?    He  can- 
not avail  himself  of  the  fairness  of  the  proceeding.     He  knew 
the  ground  of  the  allowance  and  the  state  of  the  trade.  > 
When  we  farther  inquire  into  the  circumstances  of  the  disso- 
hition,  the  passages,  I  have  selected  firom  the  answer,  state 
these  circumstances.    The  Defendant  admits,  he  had  reason 
to  believe  die  house  to  be  in  an  insolvent  state  on  Jtdy  1st, 
1T84;  that  he  quitted  the  house,  because  dissatisfied  with  its 
situation.    He  states  the  transaction  of  the  loan  from  Bentley; 
and  as  to  the  consequences  of  calling  in  that  money  he  says 
distinctly,  that  he  is  perfectly  satisfied,  it  would  greatly  dis- 
tress die  partnership ;  and  then,  having  reason  to  suspect  it 
to  be  in  an  insolvent  state  he  determined  to  quit  it,  and  seek 
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payment  from  Braugh  and  George  MaUby.  He  states,  that 
no  actual  settlement  of  accounts  took  place.  Why  not?  Be- 
cause both  parties  were  acquainted,  and  nearly  related,  and 
frt>m  the  confidence,  which  subsisted  between  them.  That  ia 
the  only  honourable  excuse.  But  no  valuation  was  taken  of 
the  outstanding  debts,  no  inquiry  made  with  regard  to  then. 
He  admits  ako,  that  he  was  not  at  all  uninformed  of  the  state 
of  the  trade;  that  ^,000/.  were  bad  debts;  and  he  makes  a 
distinction,  I  think  without  a  difference,  between  those  and 
others,  to  the  amount  of  S7,000/;  which,  he  says,  were  pre- 
carious; and  he  states  plainly,  that,  if  a  proper  allowance 
was  made  upon  just  and  reasonable  grounds  for  such  as  ought 
to  be  writ  off  the  books,  the  partnership  would  have  eventually 
appeared  insolvent.  How  can  you  translate  this  otherwise 
than  thus ;  that,  a  calculation  having  been  made,  for  it  was  no 
new  fact,  but  a  fiiir  statement  of  their  affairs  having  been 
made,  at  that  period,  they  were  in  an  actual  state  of  insol- 
vency; and  he  states,  that  he  then  determined  upon  the  con- 
siderations mentioned,  ''  upon  the  cansideraiions  aforesaid,^  to 
retire,  and  get  payment  from  the  remaining  partners.  As  to 
the  first  part  of  that  resolution,  I  impute  nothing  to  him.  I 
should  applaud  the  prudence  of  it.  As  to  the  last  how  and 
whence  was  that  to  issue?  The  sequel  demonstrates  how.  If 
the  Defendant  had  then  gone  off  with  the  cash,  you  know, 
what  the  denomination  of  that  act  would  have  been.  He  only 
*  draws  his  name  out;  and  a  new  account  was  entered  in  the 
bank  and  other  books.  Shortly  after,  but  it  is  not  said  when, 
the  other  account  was  made  up.  It  never  came  into  public 
notice  till  February,  1786;  when  it  was  entered  in  the  book; 
and  upon  the  foundation  of  a  supposed  profit,  having  no 
existence,  arising  annually,  by  means  of  compound  interest  a 
considerable  balance  was  produced  in  favour  of  the  Defendant. 
Was  his  father  to  pay  that  absolutely,  or  his  brother?  Was 
it  on  the  personal  credit  of  the  partners  he  rested  ?  If  he 
had  got  payment  from  them  I  should  have  applauded  his  pru- 
dence. If  he  had,  whatever  was  his  interest,  consented  to  take 
his  share  with  them,  and  break  the  loss,  it  would  have  been 
honourable :  but  I  will  not  hear  him  call  for  a  determination 
in  the  case  of  a  partnership,  confessed  insolvent,  to  procure 
payment,  not  from  the  two  partners,  but  from  the  creditors, 

^    when 
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when  they  continued  in  trade,  the  last  payment  to  him  was  in         1799. 
Aprily  1788,  and  they  stopped  in  May^  1788.    It  is  a  *""^*8-.,  a^^ 
action  very  difficult  to  sustain  in  any  Court  of  Law  as  well  v. 

as  of  equity.     It  depends  a  great  deal  upon  the  facts*    It      Maltby. 
depends  also  upon  the  judgment,  that  would  be  formed  upon 
them.    The  case  resolves  itself  into  a  plain  question;  whether 
in  1784,  upon  the  1st  of  July,  the  Defendant  was  bond  fide 
a  creditor  of  the  other  two,  then  about  to  enter  into  a  new 
partnership.    If  not,  if  all  this  transaction  is  to  be  void,  under 
the  colour,  in  which  it  presents  itself  to  me,  it  is  an  imposition, 
not  upon  them  only,  because  they  were  consenting,  but  upon 
the  creditors ;  who  must  deal  Mrith  the  partnership  of  the  two, 
contrived  upon  a  certain  foresight  of  bankruptcy  at  no  very 
remote  period,  though  the  exact  tune  was  not  certain,  managed 
between  persons  of  the  same  fiimily,  by  which  the  creditors  of 
the  two  have  been  losers  exacdy  to  the  amount  of  what  he  has 
received.    The  only  doubt,  I  have,  is,  whether  I  should  better 
attain  the  justice  of  the  case  by  directing  an  account  of  all 
transactions  between  Brough  and  George  Maliby  firom  the 
commencement  of  their  partnership,  for  it  can  go  no  farther 
back,  and  the  Defendant,  with  an  inquiry  into  the  state  of 
accounts  at  that  period  between  them,  to  see,  whether  there 
was  any  consideration  whatsoever,  upon  which  he  could  be  a 
creditor:  for,  if  it  was  all  moonshine,  and  there  was  no  pro- 
perty, upon  which  any  account  could  be  made  out,  it  is  all  an 
imposition,  to  create  a  fidse  credit  to  themselves,  and  to  ^ve 
him  the  name  of  a  creditor,  when  in  fact  he  was  none ;  *and  a      [  ^930  ] 
mere  device  to  draw  the  money  of  other  people  from  the  new 
copartnership  into  his  pocket.     Whether  this  should  be  done 
in  the  Master*s  office,  or  by  discussion  of  an  issue  at  law,  is  a 
pomt,  upon  which  I  doubt.     Consider,  which  will  best  attain 
justice.     As  to  the  last,  it  depends  so  much  upon  writing  and 
accounts,  that  it  will  hardly  come  within  the  period,  in  which 
a  trial  at  law  can  be  had  with  advantage.    I  do  not  think  it  a 
case,  in.  which,  if  a  trial  can  be  had,  I  should  be  unwilling  to 
have  the  assistance  of  a  jury  to  decide  it    But  I  would  not 
let  it  go  to  an  action;  but  certainly  would  direct  an  issue ;  for 
I  must  take  care  to  have  the  true  question  tried  exactly  upon 
the  merits  in  equity,  which  affect  the  real  justice  of  the  case, 
and  not  upon  the  points,  not  relating  to  that,  which,  would  be 
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made  in  an  action.  I  agree  with  the  Defendant,  that,  if  any 
of  these  payments  cannot  be  recovered  at  law,  there  would  be 
no  equity  for  it.  There  can  be  no  difference  between  a  Court 
of  Law  and  of  Elquity  as  to  this.  The  true  question  for  an 
issue  would  be,  whether  the  partnership  was  indebted  to  the 
retiring  partner  on  account  of  his  share  in  the  partner- 
ship(66). 

It  was  then  said,  the  agreement  was  the  transaction  of 
Brough  M(dtby  only,  and  that  George  MaUby  was  not  impli- 
cated in  it ;  that  he  was  not  liable  to  account ;  and  there  was 
no  evidence  to  constitute  it  a  debt  from  him? 


Ijord  Chancellor. 
I  have  always  considered,  that  the  new  partnership  was 
made  up  of  the  old  partnership ;  the  Defendant  retiring,  and 
leaving  every  thing  there ;  though,  if  that  is  in  reaHty  nothing, 
there  is  no  consideration,  and  therefore  it  is  all  a  fiction.  But 
if  the  account  was  settled,  which  they  make  the  consideration 

of 


(ee)  In  Eat  'parte  Birch  and 
Ex  parte  Broume,  February,  1801  ^ 
Petitions  in  Bankruptcy,  opon  a 
similar  qaestion.  Lord  Eidon,  C. 
held  the  circumstances  not  saflS- 
cient  against  the  retiring  part- 
ner; bat  gave  the  assignees  li- 
berty to  file  a  bill ;  which  was 
not  done.  His  Lordship  consi- 
dered the  ground  of  this  case  to 
be  a  fraudulent  design  to  draw 
in  future  creditors,  and  thereby 
pay  the  withdrawing  partner; 
that,  if  the  case  was  to  be  under- 
stood as  might  be  collected  from 
one  passage,  that  a  man,  who  is 
indebted  to  a  partnership,  can- 
not retire  from  it,  unless  he  sees 
.that  there  is  an  effectual  fund  in 
'the.  circumstances  of  the  partners 
..and  their  property  as  such,  to 


pay  all  the  debts  then  due,  that 
proposition  could  not  be  safely 
entertained ;  that  to  make  out  a 
case  for  the  relief  in  Andermm 
V.  Maltby^  the  transaction  must 
amount  to  satisfactory  evidence 
of  the  intention  y  originally  con- 
ceived, founded  in  fraud  upon 
future  creditors,  to  pay  the  with- 
drawing partner;  relying  upon 
the  circumstance  in  the  other 
case,  that  the  withdrawing  part- 
ner advanced  money  to  the  part- 
nership from  the  time  of  his  re- 
tirement to  the  bankruptcy,  and 
the  absurdity  of  inferring  that 
to  be  a  contrivance  to  draw  in 
future  creditors.  See  Ex  parte 
Peake,  1  Madd.  346,  689.  & 
parte  Ruffin,  post,  VoL  VI,  119, 
and  the  note  in  p.  129. 
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of  his  going  out  and  of  forming  the  new  partnership,  taking 
all  into  it,  George  by  entering  into  the  new  partnership,  dis- 
tinct from  any  positive  assent,  would  make  himself  liable  to  all 
the  consequences  of  the  account.  It  could  not  be  the  separate 
debt  of  Brought  unless  in  the  new  partnership  Brough  took  to 
himself  all  the  property  of  Thomas.  If  these  payments  were 
not  made  upon  a  supposed  debt  of  George ,  what  becomes  of 
the  Plaintifis  t    What  have  they  to  do  with  it  ? 


1703. 


Anderson 
Maltby. 


On  the  6th  of  August  tlie  Lord  Chancellor  decreed  an  ac- 
count; being  of  opinion,  that  it  could  not.be  determined  by 
an  issue,  and  that  it  must  come  to  an  account  at  last. 


[261  ] 


LORD  COMPTON  v.  OXENDEN. 

JPjLIZABETII  BROMFIELD  became  entitled  to  1500/. 
secured  by  a  trust  term,  and  to  another  sum  of  \5O0L 
under  a  covenant  in  her  father's  settlement  to  convey  to  the 
use  of  his  elder^t  son  in  fee,  subject  to  \500L  as  an  additional 
provision  for  younger  children.  She  died,  before  either  of 
these  sums  was  raised,  leaving  her  brother,  a  lunatic,  her 
sole  next  of  kin,  and  entitled  to  the  estates,  which  were  liable 
to  these  sums.  After  his  death  this  bill  was  filed  by  the  next 
of  kin,   claiming  these  two  sums  against  the  heir* 

Attorney  General^  Solicitor  General^   and  Mr.  RomiUy^ 

for  the  Plaintiff. 

,  The  first  sum  being  secured  by  a  term  in  trustees,  as  to  that 

there  is  no  merger  at  law.    The  only  question  is,  whether  the 

lieir  is  entitled  to  the  benefit  of  it  as  a  term  to  attend  the 

inheritance.     I  admit  the  general  rule,   that  as  to  persons  of 

sound  mind  the  Court  considers  an  interest  in  a  personal 

<:harge  as  merging  in  real  estate ;  which  is  looked  on  as  the 

better  estate.     In  the  case  of  an  infant,  if  he  dies  during  in- 

£mcy,  the  Court  considers  it  as  belonging  to  the  p^sonal 

i^i^esentative.    In  Tltcmas  v.  Kemish  (67 ),  because  it  was  for 

the 
(fn)  2  Vent.  348. 


1793. 
July  \Zth. 
4Bro.C.C.dSf7. 
A  representa- 
tive must  take 
his  interest,  as 
fortane  has  di- 
rected, it;  and 
has  no  equity 
to  vary  it; 
therefore 
wherealanatic 
dies  entitled  to 
an  estate  and 
also  to  a  charge 
upon  it,  the 
heir  takes  it 
discharged;  a 
trust  term  to 
secare  the 
charge  makes 
no  difference; 
for  it  remains 

■ 

inert,  unless 
required  to  be 
executed  for 
proper   par- 
poses  ;    the 
trustees  have 
no  discretion. 
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the  advantioge  of  the  infant  a  portion  was  considered  as  a 
subsisting  charge,  and  did  not  sink  into  the  inheritance.  The 
oviy  difference  between  that  case  and  this  is,  that  there  from 
his  power  to  dispose  of  the  charge  there  might  have  been 
a  reason  for  the  infant  to  prefer  to  keep  it  up  as  a  charge. 
This  must  be  determined,  as  if  the  trustees  had  brought  an 
ejectment  to  raise  the  first  sum.  Though  it  is  said,  no  equity 
is  to  be  raised  between  real  and  personal  representatives,  yet 
the  non-activity  of  the  trustees  cannot  prejudice  the  right  of 
the  representative.  The  Court  would  have  applied  this  per- 
sonal interest  of  the  lunatic  for  the  purpose  of  paying  his 
*  debts.  Suppose,  before  he  became  a  lunatic  he  had  made 
a  will  of  all  his  personal  estate ;  it  would  be  strong  to  say, 
the  Court  would  alter  the  effect  of  the  will  by  the  unity  of 
title,  where  the  person  himself  could  not  demonstrate  any  in- 
tention about  it.  Grimstone's  case,  Amb.  706.  The  same 
principle  applies  to  this  Plaintiff;  for  at  the  time  of  the  death 
it  was  a  personal  right.  This  property  would  have  been  liable 
to  the  debts  of  EUzabeth :  but  she  left  other  property  suffi- 
cient. If  her  representative  called  on  the  trustee  of  the  term, 
against  whom  the  demand  must  be  made,  to  raise  that  sum 
by  mortgage,  and  it  was  raised,  is  there  any  equity  for  the 
heir  to  recal  it  ?  It  is  said,  there  is,  because  the  lunatic  was 
entitled  to  the  benefit  of  this  charge,  eventually,  as  well  as  to 
the  land,  as  sole  next  of  kin  to  his  sister.  K  he  had  been 
capable  of  acting,  and  had  made  an  election,  that  it  should 
merge  in  the  estate  as  his  absolute  property,  the  heir  would 
succeed:  but  as  he  could  not  elect,  the  single  question  is, 
whether  this  sum,  supposing  it  raised  at  the  request  of  the 
personal  representative  of  EUxabeih,  which  might  have  been 
done,  if  necessary  for  her  debts,  could  have  been  recalled 
by  the  heir  in  order  to  dischairge  die  estate. 


Lard  Chancellor. 
Do  you  not  disengage  yourself  from  the  difficulty,  that  yoa 
must  shew  an  equity  to  raise  it?  The  trust  term  wiH  remain 
passive  and  inert  for  ever,  unless  there  are  some  circumstances^ 
which  will  induce  this  Court  to  make  the  trustees  act.  If  it 
had  been  necessary  to  raise  it  for  her  debts,  no  doubt  dw 
surplus  would  have  been  the  lunatic's  personal  estate. 
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For  the  Plaintiff. 
That  would  make  it  depend  on  the  caprice  of  the  trustees : 
but  they  are  bound  to  raise  it»  unless  there  is  an  equity  to 
prevent  it. 

hord  Chancellor. 
No :  the  trustees  have  no  discretion.  If  any  person  entitled 
to  the  charge  requires  it  to  be  raised  for  purposes  fit  and 
proper,  it  must  be  raised.  Her  personal  representative  can- 
not be  entitled  to  raise  it  merely  as  administrator.  She 
might  have  raised  it,  if  she  chose. 

For  the  Plaintiff. 
The  legal  title  is  in  the  personal  representative.    A  Court  of 
Equity  certainly  will  inquire  into  the  reasons:  but  at  law  the 
trustees  are  bound  to  raise  it.    If  he  had  been  an  infitnt,  and 
had  disposed  of  tiiis  by  will,  it  must  have  been  raised,  because 
that  would  have  been  an  election :  being  a  lunatic,  and  there- 
fere  incapable  of  disposing,  shall  the  accident  of  this  personal 
property  coming  to  him  in  the  nature  of  a  charge  on  his  own 
estate  alter  the  condition  of  the  property  as  between  his  repre- 
sentatives ?    There  are  cases  in  which  the  Court  has  consi- 
dered, that  where  tiie  rights  were  originally  distinct,  tiie  union 
of  the  estates,  if  to  the  prejudice  of  third  persons,  shall  not 
create  a  merger.    In  GwiOam  v.  Holland  before  Lord  Hard- 
wieke,    20ih  July,    1741,    Mrs.  HoUand  was  entitled  to  tiie 
estate  under  the  wiQ  of  her  brother  and  also  to  a  charge  on  it. 
She  would  have  taken  botii  equally  absolute,  if  the  brother 
Iiad  not  mortgaged ;  by  which  the  legal  estate  was  in  the  mort- 
gagee.     Lord  Hardmcke   thought,    tiiere  was   no    merger, 
because  it  was  more  beneficial  for  her  to  take  it  as  a  charge. 
iTierefbre  the  intention  is  what  really  makes  the  merger ;  and 
^^liere  a  person  can  have  no  intention,  the  Court  will  consider 
^liat  is  most  beneficial  for  him  and  those,  who  come  after  hun. 
^K^^liough  his  debts  generally  speaking,  could  be  paid  only  out 
the  rents  and  profits,  yet  this  charge  coming  to  him  would 
ive  been  used  by  the  Court  for  tiiat  purpose.    It  could  not 
for  his  benefit,  that  this  sum  should  be  considered  as  abso- 
*^^tdy  merg^  in  tiie  inheritance ;  tiierefore  when  he  is  dead» 
^^ere  is  no  reason  for  letting  this  property  fctll  otherwise  than 
Vol.  n.  T  as 
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as  personal.  As  to  the  second  sum  the  only  diffefenee  is  that 
it  is  not  secured  by  a  trust  term.  If  the  conveyance  had  been 
carried  into  effect,  it  must  have  been  to  trustees  to  secure 
1500/.,  and  subject  to  that  charge  to  the  lunatic  in  fee.  Th^fe 
is  no  merger  at  law ;  and  there  can  be  none  but  by  operation 
of  a  Court  of  Equity ;  which  will  not  operate  upon  tlie  legal 
estate  so  as  to  destroy  the  interest  of  the  representative  in  the 
ease  of  a  lunatic,  because  he  is  incapable  of  making  electi<m. 
If  there  was  any  act  shewing  intention,  it  is  clear  the  charge 
would  have  been  kept  alive. 


The  Counsel  for  the  Defendant  were  stopped  by  the  Court 


[  S64  ]  Lord  Chancellor. 

There  is  no  difference  between  this  case  and  that  between 
the  same  parties  as  to  the  timber  (68);  still  less  between  thn 
and  Grimstone'a    case;    for  Lord  Chief  Justice  De  Grey^s 
opinion  did  not  determine,  that  the  Court  had  done  the  act 
ex  mperioy  and  that  therefore  it  shouM  stand,  but  that  what 
was  done  by  the  Court  was  a  proper  act.    I  do  not  iiaokf 
there  is  much  difference  between  the  two  sums  in  this  case; 
for  the  mechanism  of  a  trust  term  interposed  has  only  this 
effect,  that  there  would  be  in  the  trustees  an  estate,  whicb 
might  sustain  an  ejectment  at  law,  if  the  Court  of  law  did  not 
very  clearly  see,  that  all  the  trusts  were  determined.     Peibapt 
they  might  not  think  it  sufficiently  clear  to  prevent  recoveiy 
in  ejectment.     If  the  term  was  set  up  as  a  bar  to  an  eject- 
ment, I  do  not  think,  a  Court  of  law  would  have  found  much 
•    difficulty  in  disposing  of  it  as  to  the  lunatic.     But  no  trust 
can  be  pnt  into  activity,  unless  some  purpose  is  to  be  an- 
swered by  permitting  the  trustees  to  act.    The  humour  or 
At  law  and  in  caprice  of  a  trustee  cannot  give  efficacy  to  it.    It  is  a  dear 
equity,  where   principle  both  at  law  and  in  equity,  that  where  there  is  a  con- 
there  is  a  con-  fusion  of  rights,  where  debtor  and  creditor  become  the  sane 

fasion  of  rights,  person,  there  can  be  no  right  put  mto  exertion :  but  &ere  to 
there  is  an  im- 

mediate  mer-        .^^.   ^.».^  «-•  «..« 

.  that  IS  ^^  Oxenden  v.  Lard  ComptWy  ante,  09.     Ex  parte  Brom/eUt 

prevented  in      ^^^'  '•  ^^• 

equity  by  the  intention,  either  express  or  implied,  as  in  the  case  of  an 
infant  entitled  to  an  estate  and  also  Iq  a  chai^ge  upon  it,  tbe  rights  remain 
distinct;  because  more  beneficial. 
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M  imoeAuito  merger.  But  it  is  true  m  equi^>  thQugk  there 
tm^  be  tha^  wJikh  if  all  vaa  i^uced  to  a  tegal  mgh^  would 
9f  moe^aity  opier^le  as  a  merger^  thia  Court  acting  upon  the 
tinist  vitt  OQ  the  iutent  express  or  implied  preserve  them 
^dimts  and  Aat  ^Kmfusioii  of  rights  will  not  take  plaoa 
Th^  wa»$  of  infimta  turn  upon  a  supposed  intent.  The 
Court  aaw  in  Thomas  v..  Kemisk,  that  it  was  much  more  beoe- 
fidal  to  the  infant,  that  it  should  eontinue  personal  property, 
because  au  infant  has  the  use  and  disposition  of  that  before 
twenty-one ;  but  he  CQuld  hare  no  disposable  interest  in  real 
Mtate  tiU  that  age.  Therefcnre  in  that  ease  the  Court  will  not 
hpld>  that  a  penKma)  right  deFotving  on  aa  infant  is  iperged 
in  a  real  estate,  which  he  has^  upon  a  supposed  intentjon,  he 
WoqI^  bftve^  if  he  f Quld  express  it :  90  if  Aere  ib  any  expresft 
j^ftentlQii.  In  the  manuseapt  case  cited  the  intervenipg  i&- 
Qombrapcer  prevented  the  merger ;  and  it  wa^  more  beneficial 
finr  the  person  entitled  to  the  charge  to  let  the  estate  stand 
witk  the  incumbrance  upon  it  than  to  take  it  discharged  *  of 
the  incumbrance,  and  give  a  priority  to  the  second  incumr 
bfanoer  (69).  This  case  goes  exactly  upon  the  same  ground 
as  the  fonper  case  upon  the  timber.  If  this  decree  is  wrong, 
SQ  ia  that.  I  take  it,  there  ia  no  objection  to  this  propo^ 
ation,  that  as  between  mere  and  absolute,  real  and  personal 
lepresentatiyes  there  can  exist  no  equity;  but  the  interest 
mat  be  takei^  as  fortune  has  directed  it.  Therefoi^  the 
Un  must  be  dismissed,  but  without  costs  (70). 

(09)  Forbes  w.  Mejgfati,  post.  Vol.  XVIII,  9B4. 
(70)  See  tha  note,  ante.  Vol.  I,  204. 
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Jnlff  \5tk. 

4Bro.C.CA09. 

TESTATRIX  gave  lOOOL  stock  to  trqstees  op  trust  to  TesUtriz  gave 
.  pay  the  dividends  to  her  niece  fyv  life,  and  a|ker  her  stock  to  tras- 

fcc^sse  that  the  said  KXXU.  atook  should  be  equally  divided  tees  on  trast  to 

^  ^  pay  the  divi- 
amonst   ,  "^ , 

^  deods  to  her 

niece  for  life,  and  after  hejr  decease  that  the  stock  should  be  equally  divided 

among  the  brother  and  four  sisters  of  the  testatrix,  and  in  like  manner  to 

the  sorTivors  or  survivor  of  them.    The  niece  was  residuary  legatee.    This 

is  a  tepafl^y  in  comnion  t>etwee|i  tfio;^  ^live  at  (he  i^^^  of  the  niece  and 

the  represen^ves  of  snoh  as  died  io  W  life. 
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among  the  brother  and  four  sisters  of  the  testatrix,  ''and 
''  in  like  manner  to  the  survivors  or  survivor  of  them." 
The  niece  was  residuary  legatee.  One  of  the  persons,  to 
whom  the  ^tock  was  given  over,  died  in  the  life  of  the  tes- 
tatrix. Only  two  survived  the  niece.  On  a  biD  by  them  the 
question  was,  whether  the  representatives  of  sudh,  as  died 
in  the  life  of  the  niece  were  entided,  or  whether  the  two 
Plainliffii  had  an  exclusive  right. 


AHomey  General^  for  the  PlaintiflFs. 
There  Is  tio  possibility  of  giving  every  word  of  this  wiH  its 
eflfect,  uidess  you  construe  it  thus,  that  the  fund  was  to  be 
divided  after  the  death  of  the  niece.  In  Lord  Bmdon^  v. 
Lord  Suffolk,  IP.  FTJff.  96;  IBro.P.C.  189;  Lord  Cbis^ 
per^B  decree  was  reversed  by  the  Lords.  In  OaUey  ▼•  Yomng, 
ft  Eq.  Ab.  537 f  though  the  words  ''  equally  among  tiemT 
would  have  made  it  a  tenancy  in  common,  yet  the  other  words 
made  it  a  joint-tenancy.  This  is  a  middle  case.  The  effect 
is  to  give  to  all  five,  if  they  all  survive  the  niece,  and  to  the 
survivors  or  survivor  in  like  manner,  if  they  do  not.  There- 
fore the  two  Plaintifik  are  tenants  in  common,  as  the  five 
would  have  been,  if  all  had  survived.  Barnes  v.  Allen,  1  Bro, 
C.C.  181(71). 

[  266  ]  SoUcUor  General,  Mr. MamJIeld,  andMr. Atn^,  forthe 

Defendants. 
•  The  only  rational  construction  b,  that  by  **  survhars  or 
'*  survivor''  was  intended  what  Lord  Cowper  understood  thoie 
words  to  mean  in  the  case  cited ;  the  survivors  if  any  should 
die  in  the  life  of  the  testatrix,  to  guard  against  any  lapie. 
Peere  Williams  in  the  report  of  that  case  makes  a  queryi 
whether  in  Stringer  v.  Philips,  at  the  Rolls,  Mich.  17S0, 
Lord  Cowper*B  opinion  was  not  adhered  to.  That  ease  i> 
certainly  in  direct  opposition  to  the  final  decision  of  Lord 
Bindon  v.  Lord  Stffolk.  Barnes  v.  Allen  was  a  case*  in 
which  Lord  Thurlow  thought.firom  the  terms  of  the  dispositioiif 
that  there  was  a  joint  tenancy.  In  Stones  v.  Heurily,  1  Yet* 
165,  notwithstanding  die  word  **  survivor^  it  was  a  tensocy 

in 

(71)  That  case  appears  from,  the  Register's  bool  to  have  oo 
application  to  this  question,  post,  Vd.  Ill,  S08. 
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in  oonmKm.  The  last  case  was  before  your  Lordship  as  Lord 
CJommissioiier  in  1783:  when  in  such  a  ease  (he  words 
^  qfier  the  deaili*  were  not  considered  as  fixing  the  time^ 
when  die  interest  should  vest,  but  merely  as  constituting  an 
interest  in  remainder.  The  same  doctrine  was  held  ktely  in 
ThaJteham  ▼•  Hooper.  There  is  no  ground  here  for  a  joint 
tenancy.  It  was  very  unlikely,  that  the  brotiier  and  sisters 
should  survive  tiie  niece. 


1798. 


BOBBUCK 
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Reply. 
It  was  unlikely,  that  out  of  five  persons  they  should  be 
all  reduced  to  one  before  the  death  of  the  testatrix.  She 
intended  to  give  her  niece  all  her  property  except  this  fimd. 
If  there  was  no  survivor,  there  was  no  occasion  to  take  it  out 
of  the  general  fund.  Supposing  Lord  Ctrnper  right,  as  I 
rather  think  he  was,  it  proves  only,  that  the  time  of  the 
jUvision  of  the  fund  was  the  time  to  determine,  who  were  to 


Lord  Chancelloe. 
It  is  a  very  difficult  task  to  impose  upon  the  Court  to  find 
out  the  meaning  of  words,  which  the  party  using  them  did  not 
understand.    This  is  not  a  question,  as  in  other  cases,  whether 
this  is  a  joint-tenancy,  or  a  tenancy  in  common.    It  is  numi« 
fitttly  the  latter  upon  the  words  "  equally  to  be  divided  i"  and 
^  whatever  effect  is  to  be  given  to  the  word  **  survivors,''  they 
win  be  tenants  in  common.     Then  it  is  reduced  to  this  ques- 
iMDy  whether  a  gifl,  for  it  is  certainly  a  gift,  and  in  the  name 
of  trustees,  and  not  left  to  the  executor  to  dispose  of,  shall 
irest  it  immediately  in  the  trustees  as  against  the  executor.    Is 
Aeffe  any  condition  in  this  to  make  it  subject  to  the  con^ 
tingency  of  their  surviving  the  niece?    That  would  require 
mote  words,  than  are  id  be  found  in  this  will.    As  to  tiie 
wmrda.  Lord  Cowper's  conjecture  is  reasonable,   and  tallies 
with  the  hct  in  this  case ;  for  one  ^f  the  sisters  died  in  the 
Hfe  of  the  testatrix ;  and  but  for  these  words  that  sjiare  would 
have  lapsed.    Therefore  the  division  ought  to  be  between  the. 
representatives  of  those,  who  died,  and  the  siirvivors.    I  can- 
not conceive  upon  what  ground  Lord  Cowper's  decree  was 
reversed.    There  is  a  hint  ip  the  case^  as  if  it  did  not  vest 
tin  the  debt  was  recovered* 


[  •267  ] 
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SMk^iw*  Giokeral. 
ft^aeem^  to  have  Ween  CDnsidei;^  tt  tt  sort  of 
debti  and  that  dke  recbrery  of  it  wn  doubtM  <  7S}. 


'(72)PoaC«  see  the  obaer?aiiou8 

of  the  Lord  Chancellor  apon  Lord 

Bindon  f.  Xord  Suffolk,  in  jBro- 

^ave  T.  Winder,  638.      /^«T3f  v. 

Woods,  Maherky  v.  Strode,  Vol. 

III,  204,  450.     Ionise//  v.  Xoii^, 

IV,  ^51.     DanieU  y.  Daniell, 
Vt,  !8tf7.    JBTroipji  v.  Biyjf,  VII, 


279,  Cambridge  r.  Rom,  Vltt, 
12.  Lady  Lincoln  t.  i^cttoM* 
Jencnr  r.  Jen&ur,  X  i^»  &^ 
i^^eirion  v.  Ayscough,  XIX,  534. 
CV-^ipt  7.  Wooleott,  4  iVa^  11. 
Hoghton  v.  Whitgreane,  1  •/oe.  4r 
ITaM.  146,  and  the  Hot*  ill  page 
156. 


1793. 
July  \9tk. 
Ante,  Vol.  I, 

436. 
Devise  of  land 
to  be  sold : 
money  pro- 
duced by  the 
sale  charged 
with  simple- 
contract  debts 
on  implied  in- 
tention. 

[  268  J 


KlDNlEY  V.  COtrSSMAtCfiR. 
WILLIAMS  V.  COUsSMAKEIt. 

nnHIS  cause  came  on  to  be  re-heard  upon  the  petition  of 
the  heir  from  that  part  of  the  decree  (  73 )  made  by  Lord 
Thurlow,  which  charged  the  simple-contract  debts  of  the  tes- 
tator trpoti  the  Overplus  of  the  money  produced  by  the  eistetes 
dfafected  to  be  add  after  discharging  the  ifcicumbrancee  Bpon 

After  argument  for  the  heir  the  Counsd  in  lanpportiof  Af 
di^ree  were  atopped  by  the  Court. 

Lmd  Chakoellor. 
If  I  fadd  heard  idiis  eause  origihafiy,  Ale  authority  of  Aa 
^opAoioiia  taken  <  74)  and  the  argtlmeiAs  mi^t  have  Tsised 
iBOme  doiabt:  but  considering  it  wiA'tbe  Sainton  of  isof^reat 
an  Hutihority,  Aat  is  a  strong  preserVlitrfe  against  m  dispooitidi 
to  dotribt.  Thete  is  no  reason  in  my  nnnd  to  doubC^  tint  the 
Court  has  put  a  conatrtxction  u{>oii  this  wffl  not  only  mmJatait 
with  the  {)rinciples  of  natural  justice,  but  with  the  intentaon 
'tit  the  testator.  I  catonot  impute  to  hkn  the  dbpositiOi^  Us 
fifMiily  hnfMites  to  \Am,  to  di^/  leaving  an  ample  fortune,  wiA- 
out  taking  care  to  provide  for  the  payment  of  hb  debts.    The 

genenu 

(74)  Ante,  Vol.  I,  436. 

(74)  It  was  said,  that  of  aevefal  opifiions  taken  upon  Ibis  wiO 
the  majority  was  against  the  creditors. 
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genend  otject  of  the  will  is  to  throw  the  whole  of  his  pro-         17831 
peity»  fteeholdy  leasehold^  and  personal,  into  one  mass,  and       v^^^^ 
to  dispose  of  it  all  as  personal.     Less  words  than  those  he  has  ^^ 

used  would  enable  the  Court  to  say,  he  intended  it  to  be  Coussmakbr. 
taken  as  personal  property,  to  be  converted  all  into  a  general     Wihu^MS 
pMsonal  fund ;  and,  being  disposed  of  as  such,  it  would  be  Cpu3Smakeb« 
to  all  purposes  taken  as  euch,  especially^  for  the  pious  pur- 
pose of  payipg  his  debts.    The  daughter  cannot  daim  as  heir 
at  law:  for  she  is  disinherited  quoad  the  real  estate.     She 
must  take  under  the  will,  and  take  it  as  personal ;    for  the 
testator  has  begun  by  an  imperative  direction,  that  the  real 
estate  diall  be  sold,  and  the  incumbrances  discharged ;  which 
would  be  done  by  the  law,  whether  directed  or  not ;  and  that 
the  residue  shall  go  as  personal  property  in  point  of  the  be- 
neficial interest  to  be  taken*     If  the  daughter  had  died  be- 
fore twenty-one,  without  question  there  is  no  real  estate  to 
her.     If  she  had  survived  twenty-one,  the  trust  not  being 
eiLOCuted  as  to  the  sale,  and  had  died  immediately  after  with- 
out a  disposition,  her  next  of  kin  would  have  taken  it  as 
money;  and  it  would  not  have  gone  as  land;  for  all  the  real 
quality  of  the  estate  was  destroyed  by  the  absolute  direction 
to  die  trustees  to  sell  in  order  to  effect  the  intent  of  the  wilL 
Anodier  circumstance,  that  did  not  occur  in  the  case  cited  by 
the  JSoUcUor  General^  is,  that  it  is  devised  to  the  executors 
to  be  sold.     They  are  the  same  persons   as   the  trustees. 
That  proves  still  ^  foriiori  his  general  intention,  that  those, 
who  were  to  be  in  the  management  of  his  property,  should 
manage  it  all  as  that  fimd,  which  is  to  be  managed  by  exe- 
cutors.   That  he  has  said  in  tatidemi^erbis ;  for  bis  *  intent      [  *269  ] 
ii^  that  the  produce  of  his  real  estate  shall,  after  discharging 
die  incumbrances,  be  considered  as  the  residue  of  his  perso* 
nal  estate ;  that  is,  as  his  personal  estate.    It  is  not  going  a 
gceat  way  too  for  to  say,  that  where  real  estate  is  devised  to 
omeutorgj  and  there  is  a  declaration  that  they  shall  sell,  and 
die  produce  shall  go  aa  tbe  residue  of  the  {lersonal  .e^tate^ 
that  it  shall  go  subject  to  all,  that  would  affect  ihe  nesidue  of 
tbe  personal,  $ •  e.  to  debts.     But  here  there  b  no  occasion  to 
goto  &r;  for  upon  reading  the  will  that  is  an  answer  to  the 
questbn,  which  ought  not  to  be  taken  into  the  consideration 
of  the  Court,  whether,  if  he  had  been  asked,  he  would  have 

said. 
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1793.         saidy  he  intended  the  whole  to  go  to  his  daughters.    BnA  if 


€€ 
St 


this  question  had  been  put,  **  Do  you  mean^  your  debts  skaD 

1,^  "  be  paid  ?"    He  would  have  said,  **  God  forbid,  they  should 

CoussMAKER.  *'  not.      I  havo  made  executors,  and  turned  my  real  estate 

WiLUAMS     «  into  personal.    As  far  as  it  goes  they  shall  be  paid.**    Baw 

CoussMAKER*  ^  ^^^   ^^^^^^  expressed  ?    **  For  such  persons,  in  such  pro- 

"  portions,  and  such  manner  and  form  in  all  respects,  sf  I 
'*  have  hereinafter  directed  concerning  the  residue  of  my  po*- 
'^  sonal  estate ;"  that  is,  he  gives  it  in  trust  for  the  persoOi 
who  shall  have  the  residue,  in  such  manner  in  all  respects  as 
he  will  take  the  residue  of  the  personal ;  that  is,  sulge^  to 
debts.  But  that  is  not  all ;  for  he  proceeds  thus ;  "  It  faciqg 
"  my  intent  and  meaning,  that  such  overplus  money  shall  go 
with  and  be  considered  as  part  of  the  residue  and  saiffai 
of  my  personal  estate."  Then  follows  in  toiidem  wmiUf 
but  at  a  great  distance  in  the  will,  the  disposition  of  die 
residue,  after  payment  of  debts  and  other  purposes,  in  tmt 
for  his  daughters.  The  only  doubt  is,  whether  the  ezpenee 
of  a  monument  and  those  other  purposes  are  not  also  charged. 
I  rather  think,  they  are :  but  that  is  not  now  before  Uie  Comt 
But  when  it  is  directed,  that  real  estate  shall  be  by  the  ei- 
ecutors  converted  into  money,  and  that  the  overphis  re- 
maining in  the  hands  of  the  executors  shall  be  considered 
as  part  of  the  residue  and  sui'plus  of  the  personal  estate 
the  question  can  only  be,  whether  the  testator  intended  irint 
is  in  common  understanding  intended  by  residuary  penooil 
estate  in  contradiction  to  personal  estate  spedficaDy  be- 
queathed, or  residue  after  payment  of  debts.  But  theie  v 
no  question,  that  this  does  extend  to  payment  of  debts.  The 
only  question  can  be,  whether  it  extends  farther  after  pi?* 
ment  of  debts.    The  decree  must  be  affirmed  (  75 ). 

(76)  This  decree  was  affirmed  As  to  the  exoneration  of  the  pe^ 

on  appeal  to  the  House  of  Lords,  sonal  estate,  see  the  note,  aot0| 

Other  qnestioos  in  these  canses  Vol.  1, 447. 
are  reported,  post, Vol.  XII,  135. 
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1708. 
hord  Chancellor  and  Master  of  the  Rolls.  j^  V^tk. 

|N  motion  the  question  was  as  to  the  practice,  and  the    The  Conrt 
propriety  of  it,  of  having  upon  motion  of  course  the  condemoed  tlio 

ne  orders  for  time  after  an  insufficient  answer,  as  on  the  ^^^  ^  ^ 
a  .     ,  allowmg  as 

«™^  "^^^'-  mach  time  of 

* 

coarse  after  an 
Master  of  the  Rolls.  «  iosuificient  an- 

It  has  been  the  practice  as  a  motion  of  course  to  ask  for  swer  as  on  the 

ie  after  an  insufficient  answer;  and  hitely  the  practice  has  o"gitt«l  ^or 

len  to  make  it  a  motion  of  course  as  upon  the  first  appli-  "^^^ »  ■'•^  •• 

don  to  answer  the  bill.    It  is  not  so  at  the  Rolls,  because    _    . 

attacnmentSf 
0omeB  on  by  petition,  and  therefore  I  see  what  is  asked ;  ^^^  DroDosed 

d  I  never  give  as  much  time  to  put  in  a  farther  answer  as  ^  remedy  br 

r  the  original  answer.     The  practice  being  so,  the  Defen-  order. 

nt  is  not  irregular:   but  I  hope,  some  rule  will  be  laid    At  the  Bolls 

nm :  for  certainly  there  ought  not  to  be  so  much  time  to  •^^^   insuffici- 

it  in  a  farther  answer.     The  only  reason,  why  I  would  not  ®°^  «n»wer  an 

lEgest  notice  to  be  given,  is  on  account  of  multiplying  the  .      ,    .     , 

5^^-  petiUoo;  and 

There  is  another  gross  impropriety  in  the  practice  of  the  Defendant  ne- 

mtt  as  to  attachments.    This  man  has  got  a  month^s  farther  ?er  gets  as 

tfe,  and  would  probably  have  applied,  except  for  this  motion,  much  as  for 

r  more  time.    If  an  attachment  goes,  he  will  put  in  bail  to  ^**®  original 

e  attachment;   and  then  the  Plaintiff  can  have  no  costs  ^"^®^- 

Deept  the  costs  of  sealing  the  attachment ;  but  not  the  costs 

^  the  arrest,  &c.     Something  ought  certainly  to  be  done. 

Old  Hardwicke  after  an  insufficient  answer  always  guarded 

le  first  order  for  time  by  a  consent,  that  a  Seijeant  at  Arms 

Mnild  go  of  course. 


The  Lord  Chancellor  proposed  to  remedy  these  inconve- 
iendes  by  an  order  (76). 

(76)  See  the  General  Order,  VIII,  87.  Portler  v.Dtla  Gmr, 

M  January,  1704.  4  Bro.  C.  C.  VIII,  601.     Spencer   v.  Bryan, 

44.     Orders  in  Chan.  edit,   by  IX, 231.   WeUtr.PoweU,  XV II, 

Ir.  Beame$^  455.  Post,  Gregor  113.      Farqnkanon   v.  Balfimr, 

.  herd  Arundel,  Vol.  VI,  144,  1  Turn.  184. 
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ll/TRS.  CHITTY  devised  her  real  estate  to  be  sold,  and  all 
her  estate  to  be  converted  into  moneys  **  which  I  gifje 


1793. 
•'^  ^'*-  CHITTY  V.  PARKER. 

ABro.C.CAW. 
Testatrix  di- 
rected her  real 

•^^  !l  ^  "  ™^  devise^  as  follows."  She  then  gave  several  kgades. 
,  *     The  purposes  of  the  will  were  all  satisfied  without  havipg 

converted  into  ''^^^^^'^e  to  the  real ;  which  was  not  sold.  The  next  of  kin 
money  for  the  chthned  against  the  heir.  It  was  argued^  that  all  die  legacies 
purposes  of  her  were  given  with  reference  to  the  general  fund  directed  to  be 
win :  the  will  created,  and  that  the  testatrix  must  have  supposed^  that  fund 
was  satisned  might  probably  be  exhausted  by  the  legacies,  or  nearly  so. 
withottt  touch-  Akeroyd  v.  Smithson,  Digby  v.  Legard,  3  Cox's  P.  WUL  9St,  n. 

ing  the  real:  ^j,Vwoii  v.  Taylor,  2  Bro.  C.  C.  589,  ante,  Vol  /,  44,  and 
no  eqmty  for  99  >  *  *       # 

the  next  of  kin  Hutcheson  y.Hafomond,  SBro.  C.  C  128,  were  mentioned. 

against  the 

heir.  '  Lord  Chancellor. 

It  is  agreed  on  all  sides,  that  the  Court  is  not  to  execute 
this  will  in  ioto,  that  the  real  is  not  to  be  converted  into  money 
in  order  to  have  the  quality  of  money,  and  to  go  as  money. 
Here  is  real  estate  of  the  testatrix.  The  heir,  if  there  is 
nothing  to  prevent  it,  takes  that.  If  there  is  a  single  person 
existing,  who  has  a  right  by  gifl  from  her  to  any  part  of  it  or 
*  the  use  of  it,  that  person  has  a  right  to  apply  to  have  it  con* 
verted  into  money.  There  is  no  such  person  existing:  but 
the  next  of  kin  comes,  and  says,  it  is  better  for  his  interest 
to  convert  it  against  the  heir.  There  is  no  spark  of  equity 
between  the  next  of  kin  and  the  heir :  but  the  general  prin- 
ciple is,  that  the  heir  takes  all  that,  which  is  not  for  a  de- 
fined and  specific  purpose  given  by  the  will.  There  cannot 
be  a  gift  without  a  donee (77). 

(77)  Ante,  Oxendem  v.  Lord  261.  RobiMim  ▼•  Taybr,  ante. 
Campion,  69.  Walker  v.  Demne,  Vol.  1, 44,  and  the  references  ia 
170.    Lord  Compian  v.  Oxenden,    the  notes,  pages  45  apd  8M« 
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Rolls. 

PICatERING  V.  LORD  STAMFORD  (78).  ^"tidt^M^ 

4Bro.C.€.2l4. 

THOMAS  WALTON  by  w%  dated  ^«^ti^  80d,  1754^    TesUtx^  gkve 

-    gav%  ^certain  p4rtd  t)f  his  real  and  ptosonal  eitates  to  hk  the  residne  of 

hs  dedatit^)  the  provision  he  had  tke^by  m^e  fot  Us  said  ^^^  personal  es- 

%  ts  and  shall  be  in  bat,  full  satisfaction  and  t*ecompence>  ^^®  ^  ^  ®^^ 

lift  dower  ^  thirds,  which  his  said  wife  can  hat^  or  claim  ^^    ^."^ 

Mt  tof  or  to,  all  or  any  part  of  his  real  and  perscmal  estate  [^gQ^gt.  of||.. 

either  of  them.    Then,  among  various  other  bequests  and  ^ards  by  a  co- 

adM,  some  of  which  were  to  the  nett  bf  kin,  he  gave  to  dicil  he  direct- 

aKtentors  iOOO/.  to  be  by  Ihem  disposed  of  for  such  cha-  ed  them  to  dis- 

Me  mes,  as  he  should  by  any  deed  or  writing  under  his  P^^  of  it  m 

id  or  V  codicil  appoint  -,  m  de&idt  of  appeintfnent  for  such  <^b<>n^M»  a^d 

olkable  uses  to  be  founded,  created,  and  to  subsist,  within  ^    ,.    ^  ^^ 
^  cordmgly  ap- 

towmbip  of  Duniam  Maueg.  as  fais  toecators  «hould  p,j^  j^  ^^j. 
Nibit.     Afl  the  rest,  residue^  and  remainder  of  his  personal  iog  ^  schooL 
M  and  effects  whatsoever,  and  of  what  nature  and  kind  Thirty-five 
ffeft^  after  {liayinevit  of  his  just  debts,  fiineral  etfen^&n,  and  years  after  the 
fer  chargetr,  he  gave  to  his  executors  for  their  own  vise  and  testator's  death 
efit     By  a  codicil  dated  August  88d,  1755,  after  throwing  f!*  ^^^^^^  ""^ 

m  chariites  ttpon  his  personal  estate  in  ease  of  his  real  he      ,.      ^     ^ 
®        *  *  actiDg  trustee 

Ksd  the  residuary  bequest  to  his  executors,  and  dhredt^  l^^l^^  ^^^    ^ 
t;  they  should  lay  "out  and  dispose  of  all  the  rest,  i^sidue,  bill  was  filed 
lemaiodep,  of  his  personal  ertate  m  the  townships  of  by  the  repre- 
wimm  Massey,  Bowden^  and  Aldrk^ham  to  and  for  such  sentative  of  one 
ritable  uses,  intents,  and  piuposes,  and  in  such  proportions^  ^^  ^^®  °^^^  ^^ 

manner,  ^'"^  ^"^  ^« 
(78)&r.fallaae.  ground    that 

part  of  the  per* 
sonal  estate  was  secured  by  mortgage,  theriefore  m  to  that  the  charitable 
bequest  wais  void,  and  that  the  fight  of  the  next  of  kin  was  but  lately  dis* 
covered ;  the  biB  therefore  prayed  an  aeooont  of  the  personal  estate,  and 
that  the  charitable  beqaest  of  what  was  out  on  mortgage  should  be  declared 
void,  and  that  it  should  resuH  to  the  next  of  kin:  held  that  by  the  codicil 
the  executors  were  trustees  of  the  whole,  and  could  not  claim  for  them- 
selves ;  that  at  all  events  the  next  of  kin  could  not  recal  what  had  been 
laid  out;  that  the  length  of  time  alone  was  not  sufficient  to  raise  a  pre- 
ITumption  that  they  knew  their  right,  and  released  it,  or  acquiesced :  there- 
fore an  aocouot  was  decreed,  bat  with  special  inquiry  into  all  the  circum- 
stances and  whether  the  next  of  kin  released,  assigned  or  in  any  manner 
gave  up  their  right. 
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•• 

Lord 

Stamford. 


1793.  manner^  and  form,  as  they  in  their  discretion  should  think  fit; 
and  in  every  other  respect  he  confirmed  the  will.  The  testator 
died  on  the  6th  of  February ^  1757,  without  issue;  and  soon 
after  the  legacies  were  paid.  The  acting  executrix  Lady  Stamr 
ford  according  to  the  directions  of  the  codicil  applied  the 
interest  and  part  of  the  principal  of  the  residue,  wluch 
amounted  to  above  7000/.  in  the  erection  of  a  school,  which 
was  opened  in  1765 ;  and  part  of  the  interest  was  applied  in 
support  of  the  school ;  and  what  was  not  so  applied  or  odier- 
wise  in  execution  of  the  will  was  from  time  to  time  invested 
in  stock. 

On  the  7th  of  AprUy  1792,  the  next  of  kin  of  the  testator 
being  all  dead,  the  representatives  of  one  of  them  filed  a  bill 
[  *27S  ]  *  against  the  executor  of  the  acting  executrix  of  the  original 
testator  and  the  representatives  of  the  widow  and  of  the  other 
next  of  kin  upon  a  suggestion,  that  a  considerable  part  of  Ae 
testator's  personal  estate  was  lent  on  mortgage  and  other  real 
securities,  and  that  the  bequest  of  such  part  to  the  charitabk 
,  purposes  was  void  by  the  Statute  of  Marimain^  and  therefim 
resulted  to  the  next  of  kin.  Upon  this  ground  the  bill  prayed 
an  account  of  the  personal  estate,  and  particularly  such  pait 
as  consisted  of  money  out  upon  mortgage  or  other  real  aecu- 
rities,  and  that  the  bequest  of  such  part  should  be  declared 
void,  and  distributable,  subject  to  the  debts,  &c.  as  a  resuUiqg 
trust  for  the  next  of  kin,  and  that  the  provision  made  fiir 
the  widow  should  be  declared  to  have  been  accepted  by  her 
in  satkfaction  of  her  dower  and  thirds  out  of  the  real  and 
personal  estate. 


Mr.  Sehoyn,  Mr.  CrroAmii,  Mr.  Richards,  and  Mr.  SUudtf^ 
for  the  Representatives  of  the  next  of  Kin. 

Mr.  HardingCf  for  the  Representatives  of  the  Widow. 
It  will  probably  be  contended,  that  this  bill  is  too  late :  but 
that  cannot  go  farther  than  to  protect  the  executor  fiw 
making  good  that  part  of  the  money  secured  on  mortgageii 
which  has  been  applied.  That  is  not  so  much  the  object  of 
the  suit  as  that,  which  has  not  been  applied,  but  b  now  in 
the  hands  of  the  representative.  Upon  what  ground  can  * 
presumption,  that  the  right  to  the  account  b  barred,  be 
founded  t 
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The  Counsel  for  the  next  of  kin  then  degiring  to  hear  first 
what  could  he  said  on  the  other  side^  the  Counsel  for  the 
executor  and  the  charity  were  directed  to  go  on. 

Mr.  lAoydf  Mr.  Mifford,  and  Mr.  Pemberton,  for  the 
Executor,  and  the  Charity,  Defendants. 
The  hill  ought  to  he  dismissed  in  this  stage:  but  if  not, 
an  account  ought  not  to  be  directed  without  some  prerious 
inquiry  to  lay  a  ground  for  it.  The  first  question  is  as  to  the 
interest  of  the  executors ;  whether  the  direction  in  the  codicil 
to  lay  out  the  residue  in  charities  was  a  complete  revocation 
of  the  gift  of  it  to  them  by  the  will,  or  whether  the  true  con- 
■traction  is,  that  they  should  lay  out  so  much  only,  as  by  law 
eould  be  laid  out  in  charitable  uses,  and  that  the  rest  should 
pass  to  them  beneficially.  The  codicil  did  not  turn  them 
into  trustees  of  any  more  of  the  property,  than  was  inv  its 
nature  liable  to  be  laid  *out  in  charitable  uses.  There  is 
no  particular  object  of  charity  pointed  out :  but  the  greatest 
discretion  is  given  to  them.  Upon  the  other  questicm,  this 
sdiool  has  been  built  above  thirty  years ;  and  if  tiie  next  of 
kin  are  entitied  to  these  mortgages,  there  will  be  no  revenue 
to  keep  it  up,  and  there  will  be  an  end  of  the  charity.  The 
bill  states,  that  soon  after  the  death  of  the  testator  all  these 
legacies  were  paid ;  therefore  tiie  next  of  kin  knew  the  con- 
tents of  the  will,  and  that  those  legacies  were  given  to  them. 
Then  they  lay  by  during  their  lives;  therefore  how  can  it 
be  stated,  that  if  they  were  living,  they  could  come  for  this 
residue?  Could  this,  if  it  had  been  a  legacy,  be  recovered? 
No;  they  would  be  barred  by  the  length  of  time.  They 
night  as  well  come  £00  years  hence,  or  at  any  other  period. 
The  Court  raises  every  presumption  against  neglect;  and 
.what  is  to  prevent  the  presumption  here?  They  either  re- 
leased any  right,  they  might  have,  or  stood  by,  and  acquiesced 
in  the  appUcation  of  the  ftmd.  Another  circumstance  is,  that 
many  of  the  next  of  kin  were  inhabitants  of  the  spot  where 
llie  school  was  erected  ;  and  their  children  received  advantage 
from  it,  and  were  educated  in  it.  Those  circumstances 
would  induce  a  jury  to  say,  they  had  acquiesced.  This  being 
an  equitable  interest  does  not  require  any  particular  form  or 
deed  in  order  to  be  given  up.    It  was  competent  to  them 


1709. 


PicKERina 

V. 

Lord 
STAMronn* 
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to^  giYe  t!b  vp  i^fiUj;  md  it  ought  to  be  pteiunied,  iM  Aey 
HA  4Q«  Tbb  arose  i^i  a  part  of  the  coiintry(79)9  vhexeel 
that  day  th^ire  were  lawyers,  who  knew  the  law^  and  it  wa$ 
determined,  previously  to  the  death  of  the  testator,  that  a 
mortgage  interest  ^uld  not  be  given  to  a  charitable  uae^  for 
The  Attorney  G^nerai  v,  Mefriek^  ^  Fes.  44,(80),  was  de- 
tenmed  in  17d0«  Ac^qiMescence  ther^cnre  i^u^t  be  pfe- 
swQedf 


]MU;|Tm  qf  ti^  Roixs. 
la  th^re  any  ciaae,  in  which  the  Court  has  raised  such  a 
nresumntioB  ? 

por  tho  Defendants. 
Thc^  Cpuirt  is  to  presume  acquiescence  after  twenty  yeafa 
ia  grants  ^om  the  Crown  and  many  other  case^  • 


[♦275] 


Mastic  qf  the  J^^uOiS. 
Jt  dependa  upon  the  circumstances,  whether  such  presump^ 
iipn  will  apse*  The  difficulty  here  is,  that  you  have  no 
prooft  *Yoa  9ay,  they  lived  in  the  parish,  and  saw  the 
mppey  appUedt  They  Imew,  that  instead  of  the  reddue 
ihey  had  nothing  but  kigaoies,  and  that  the  residue  was  given 
to  ![i0rd  Stanfford'n  family  and  to  charitable  uses.  The 
^^reat  difficulty  will  be  to  prove,  they  knew,  this  was  that  sort 
Qf  property,  which  could  not  pass  under  that  devise.  It  was 
ixmoh  Utigated ;  apd  many  great  lawyers  have  gone  the  l^igth 
of  calling  it  ap  interest  in  land|  because  it  is  a  debt  collaterally 
aecured  on  lai|d.  The  difficulty  is  to  raise  the  presumption, 
that  they  knew  the  law^  and  acquieseed.  It  is  not  desired^ 
that  I  should  make  these  trustees  pay  back  any  inonety* 
I  would  not  have  made  them  pay  it  baek|  if  they  had  spent 
the  whol^^ 


For  the  Defendants. 
J  agce^  ttua  ia  not  a  caae  of  presumption  of  payment.    If 
there  ia  9^  g;cpund  for  the  presumption,  it  is  immaterial,  what 
kind  of  fiict  is  tP  b^  preaun^ed*    A  legatee  coming  at  the  end 

of 


pff)  CheAire.        (80)  Attomejf-General  v.  Caldmelt,  Amb.  686. 
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tMrty-five  years  would  be  barred*  Tbe  Court  would  pre- 
mime  satisfectton  some  way  or  other  and  thiiftw  the  onus  pro- 
batuU  upon  the  legatee,  who  must  satisfy  die  Court,  that  the 
presumption  cannot  take  place.  There  is  no  difference  be- 
tween the  presumption  in  that  case  and  what  these  Defisnd- 
ants  want  the  Court  to  presume ;  namely,  that  the  next  of  kin 
knew  of  the  institution,  and  had  a  knowledge  of  the  law,  of 
which  everyone  is  bound  to  take  notice,  and  permitted  the 
fund  to  be  laid  out  without  any  objection ;  in  consequence  of 
which  every  person  claiming  under  them  is  boimd.  But  at 
least  the  Court  ought  to  direct  some  previous  inquiry  as  a 
foundation  for  the  decision,  which  perhaps  might  be  against 
the  claim  of  the  Plaintiffs.  It  is  the  duty  of  the  Court  to  see, 
Aat  a  fair  and  proper  case  is  made,  and  that  every  thing  is 
done,  which  can  be  done  in  support  of  the  charity.  It  Would 
have  been  impossible  to  have  resisted  this  claim,  if  it  had  been 
made  immediately  upon  the  death  of  the  testator.  This  is  not 
Eke  a  case  of  persons  ignorant  of  the  death  of  the  testator, 
and  that  any  disposition  has  been  made.  The  trustees  con* 
ceiving  the  fund  to  be  the  whole  residue  did  what  was  benefi- 
cial to  these  places  by  erecting  a  school :  but  if  this  part  is 
now  to  be  taken  away,  it  was  a  very  improvident  application, 
and  what  has  been  laid  out  has  been  idly  thrown  away,  and 
becomes  useless^  though  it  might  have  been  essentially  usefiil 
in  establishing  a  charity  upon  a  similar  scale,  if  this  claim 
*  had  been  made  sooner.  It  is  against  conscience,  that  this 
money  should  now  be  called  out,  and  thereby  the  execution  of 
that  part  of  this  charitable  purpose,  which  might  have  been 
executed,  should  be  prevented.  It  is  like  the  case  of  a  person 
standing  by,  and  seeing  another  build  up  his  land.  How  does 
ihe  Court  know,  the  next  of  kin  would  ever  have  made  diis 
daim?  Perhaps  if  it  had  been  proposed  to  them,  they  wotdd 
liave  said,  it  was  against  conscience,  and  they  were  ready  to 
do  any  act  for  the  support  of  the  charity.  Is  there  not  ground 
to  presume,  or  may  not  inqmry  produce  a  ground  to  presume, 
Ae  application  was  made  vrith  the  knowledge  and  approbation 
of  tihose,  who  alone  had  a  right  to  dispute  it.  There  are 
many  cases,  in  which  the  representative  cannot  be  permitted 
to  daim,  because  it  does  not  appear,  that  the  person  originally 
entitled  ever  would  have  made  a  claim.  Therefore  such  in- 
quiry 
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quiry  ought  to  be  made,  as  may  tend  to  bring  out  tibe  case  on 
behalf  of  the  d)vity»  and  preclude  the  present  demand*  It 
is  material  to  know  the  situation  of  those,  who  were  the  next 
of  kin  at  the  death  of  the  testator^  how  tar  they  were  com- 
petent to  make  their  claim,  &c.  The  length  of  time  alone 
would  be  sufficient  to  dismiss  the  bill.  In  Smith  v.  Cby, 
Amb.  645.  SBro.  C.  C.  639,  Lord  Camden  says,  ''  A  Court 
of  Equity,  which  is  never  active  in  relief  against  conscience 
or  pubUc  convenience,  has  always  refused  its  aid  to  stale 
demands,  where  the  party  has  slept  upon  his  right  and 
acquiesced  for  a  great  length  of  time/* 


tt 


ti 


i€ 


Master  of  the  Rolls. 
That  was  a  bill  of  review,  I  beUeve,  it  is  clear,  there  was 
a  mistake  in  that  case.    . 


For  the  Defendants. 
Lord  Camden  refused  from  the  lapse  of  time  alone  to  review 
it.  Grants,  livery  of  seisin,  payment  of  bonds,  every  thing  is 
presumed  against  stale  demands.  In  Lord  Pomfrei  v.  Lord 
Windsor,  2  Ves.  482,  Lord  Hardwicie  says,  **  It  is  true, 
that  Courts  of  Equity  do  discourage  suits  for  old  stale  ae- 
coimtd,  and  very  rightly."  The  Court  cannot  suppose,  they 
were  ignorant  of  the  decision,  the  opinions  taken,  and  the 
other  circumstances. 


a 


ti 
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Master  of  the  Rolls. 
Is  it  to  be  supposed,  the  circumstances  were  published  and 
made  known  at  the  Market  Cross  ?  You  may  mention  any  facts, 
•  you  please ;  for  I  should  wish  to  put  it  into  a  train  of  inquiry, 
if  it  is  necessary.  I  think,  the  grounds  are  extremely  strong. 
Suppose,  a  bill  had  been  filed  soon  after  the  death  of  the 
testator,  and  that  an  application  of  those  given  mortgages  bad 
been  directed ;  would  a  bill  of  review  have  been  permitted 
after  twenty-years  ?  Though  the  Court  had  overlooked  die 
point,  and  had  done  wrong,  and  there  was  a  Inll  of  review  lo 
get  rid  of  that  mistake,  according  to  Lord  Camden  it  would 
be  refused.  They  were  not  bound  to  know,  the  decree  waa 
wrong.  They  knew,  there  was  such  a  will;  and  they  kiiewt 
there  was  a  decree.  I  think,  there  ought  to  be  a  bill  of  le* 
view  at  any  distance  on  error  apparent. 
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For  the  Defendants. 
This  claun  was  not  made  in  the  life  of  the  person,  who  had 
administration  of  the  charity.     Lady  Stamford  coidd  probably 
have  ghren  some  account  of  their  assent.     I  cannot  find  any 
eaaei  that  comes  quite  up  to  this :  but  there  are  some,  that  go 
a  good  way.     In  Maxims  in  Equity ^  40,  there  is  an  anony- 
mous case,   in  which-  twenty-five  years  was  held  a  sufficient 
bar ;  and  the  bill  was  dismissed  for  that  reason  only.     In 
Lord  Deloraine  v.  Broume,  S  Bro.  C.  C.  633,  the  length  of 
time  was  twenty-seven  years :  the  general  demurrer  was  over- 
ruled, but  the  Court  said  expressly,  that  would  not  afiect  the 
weight  of  the  circumstance  at  the  hearing ;  and  Lord  Thurlow% 
opinion  of  a  claim  made  at  such  a  distance  was  pretty  strongly 
expressed.   In  Jones  v.  Turberville,  4  Bro,  C  C  115,  ante,  11, 
the  Lords  Commissioners  dismissed  a  bill  for  a  legacy  after 
forty  years.     Huet  v.  Fletcher,  1  Atk.  467.     A  strong  fact  in 
this  case  is,  that  the  heir  at  law  was  one  of  the  next  of  kin ; 
and  he  must  have  joined .  in  conveying  the  estate,    or  must 
have  executed  a  release,  to  enable  the  executors  to  make  a 
good  title.    In  Read  v.  Brooman,  3  Term  Rep.  B.  JB.  151, 
where  the  grantee  of  a  rent<iharge  had  stood  by,  it  was  held 
Teasonable  to  suppose,  something  had  happened.    The  Court 
said,  under  all  the  circumstances  the  plea  was  good,  and  it 
^woold  be  for  a  jury  to  say,  whether  the  rent-charge  had  been 
released,  or  got  rid  of. 
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Reply. 

One  question,  which  has  been  touched,  is,  whether  any 
possible  length  of  time,  acquiescence,  or  any  degree  of  dis- 
claimer, *  express,  or  implied,  or  any  compact,  can  justify  the 
Court  in  substantiating  a  devise  illegal  by  act  of  Parliament 
upon  principles  of  general  policy.  If  the  parties  had  in  the 
moat  ex{dicit  manner  disclaimed  their  interests  from  the  in- 
^iralUUty  of  the  devisci  this  Court  would  not  have  enabled  the 
'jiUamey  General  to  establish  the  charity.  Then  if  the  end 
is  attained  by  a  different  mode,  and  their  acquiescence  is  to 
operate  as  a  disclaimer,  there  is  an  end  of  the  act.  A  tes- 
talor  might  jcreate  this  sort  of  disclaimer  by  making  a  sprt 
^  contract  before  his  death,  that  if  the  next  of  kin  would 
agree  to  the  devise,  they  should  have  some  benefit  under 
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the  will.  That  would  be  an  evasion  of  the  poEcy  of  the  act. 
Huei  V.  Fletcher  had  very  particular  circumstances.  The 
length  of  time  was  forty  years.  The  son,  who  claimed  his 
&ther's  personal  estate,  had  taken  a  legacy  equal  to  two-thirda 
of  it  under  the  will  of  his  mother,  against  whose  represen- 
tative he  made  the  claim.  It  cannot  be  supposed,  that  diese 
persons  understood  the  law,  or  the  efiect  of  that  decision, 
and  that  the  trustees  were  ignorant  of  it.  What  could  have 
been  the  consideration  of  the  release  ?  They  mistake  what 
might  have  happened,  viz.  the  execution  of  a  release,  for 
what  did  happen.  There  are  cases  at  a  great  distance  of 
time.  There  is  no  foundation  for  dismissing  the  bill  on  ac- 
count of  the  length  of  time,  and  as  little  for  directing  any 
special  inquiry.  There  is  nothing  to  warrant  it.  It  has  beeo 
compared  to  the  case  of  persons  standing  by,  and  seeing 
others  build  upon  their  land.  There  they  have  fiill  know- 
ledge of  their  rights.  The  cases  of  judgments,  bonds,  billa 
of  exchange,  and  mortgages,  are  aD  upon  that  ground :  but 
that  does  not  occur  in  this  instance.  In  the  case  cited  fron 
Maxims  in  Equity ^  the  name  of  which  is  Hncistep  ▼.  jAfior- 
thews,  1  Vern.  362,  the  Plaintifis  Kved  within  a  mile  of  the 

place.  In  Jones  v. ,  which  went  to  the  House  of  Lords^ 

but  is  not  reported.  Lord  Thurlow  wished  to  presume  ac- 
quiescence, but  decided  in  favour  of  the  Plaintiff;  and  h  was 
affirmed.  The  time  therefore  was  about  twenty-seven  years. 
There  ought  to  be  an  account  with  the  personal  estate  with 
only  the  common  inquiry,  who  were  the  next  of  kin  at  the 
death  o(  the  testator. 


[•279] 


Master  of  the  Rolls. 
I  should  be  glad  to  find  a  rule,  by  which  I  could  dismiBi 
such  a  bill  as  this.  Here  is  a  case,  upon  which  no  fine  can 
operate.  *  If  time  will  not  bar  it,  there  can  be  no  bar*  I 
do  not  know,  why  I  should  presume,  they  knew  it,  merely 
because  they  did  not  assert  their  claim.  Very  few  know  the 
law.  If  people  will  sit  still,  and  see  those  claims,  and  give 
way  to  them,  it  is  a  sort  of  cheat  on  those  in  posseasicHi.  I 
am  afraid  of  opening  a  door  to  stale  demands.  As  ta  the 
first  point,  I  lay  that  out.  The  codicil  has  turned  the  SimMH 
ford  family  into  trustees.     I  will  consider  of  it. 
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MAstEa  of  ike  RolLs. 
This  bill  was  filed  in  1792;  and  it  prays  an  account  of  the 
personal  estate  of  Thomas  Walton^  who  died  in  1757.  Cer- 
tainly that  standing  alone  and  without  any  other  circumstance 
would  almost  induce  the  Court  to  say^  such  a  bill  as  this 
should  not  be  maintained,  and  that  no  decree  should  be 
made  to  take  an  account  of  the  personal  estate  of  the  tes- 
tator, as  his  representatives  have  not  thought  fit  to  call  for 
it  till  thirty-five  years  after  his  death ;  therefore  there  must 
be  some  special  circumstances  for  entertaining  such  a  bill. 
By  the  codicil  the  testator  turns  the  executors  from  being 
owners  of  the  residue  into  trustees  for  a  charitable  use ;  and 
it  is  just  as  if  he  had  originally  given  it  to  them  for  that  pur- 
pose only.  It  is  argued,  and  seems  to  be  admitted,  that  a 
very  considerable  part  of  the  personal  estate  did  then  and 
does  now  consist  of  money  out  upon  real  securities.  The 
trustees  have  without  any  imputation  acted  very  faithfully  in 
discharge  of  this  bequest.  They  have  built  a  school,  in  which 
they  maintain  a  schoolmaster.  But  it  is  said  by  the  Plain- 
tifl^  that  a  few  years  ago  it  was  found  out,  that  this  money 
was  laid  out  in  mortgages,  or  that  only  at  that  time  it  came 
to  his  knowledge,  that  it  was  not  applicable  to  charitable  uses; 
and  therefore  at  that  distance  the  bill  is  brought  praying,  that 
a  trust  should  be  declared  for  the  next  of  kin  as  to  that 
part,  which  was  laid  out  on  real  securities,  the  charitable 
use  being  void.  Undoubtedly  there  can  be  nothing  more 
clearly  established,  whether  upon  good  grounds  I  shall  not 
inquire,  than  that  under  the  statute  of  Mortmain  no  interest 
whatever,  or  charge,  or  incumbrance,  an  real  estate  can  be 
given  for  a  charitable  use  by  will.  It  is  said,  and  I  believe 
rightly,  that  the  first  case  on  the  subject  *  is  AUomey^General 
V.  Meyrick;  which  was  decided  in  1750;  in  which  it  is  said, 
it  does  appear  from  the  report,  that  at  that  time  there  had 
been  no  preceding  case  since  the  statute  of  Mortmain.  It 
was  determined  by  Sir  John  Strange,  and  was  acquiesced  in. 
At  the  time  of  th^  testator's  death  if  the  next  of  kin  had 
made  the  demand,  they  must  have  succeeded.  The  fact  is, 
that  as  £Bur  as  appears  before  the  Coujft  from  1757  to  1792  no 
such  demand  was  made ;  at  least  there  is  no  evidence  of  it. 
The  question  now  is,  whether  such  demand  now  made  comes 
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1793.         too  late.    It  was  insisted  for  the  Defendants^  that  there  could 
PiCicsRiNG    ^  °^  case^  iti  which  under  stich  cirdiinstances  a  bill  could  be 
V.  entertained ;  and  it  was  stated  very  proper!  j,  tbitt;  great  in- 

I-oi'd  convenience  would  arise,  if  persons  sleep  upon  their  rights^ 

and  at  such  a  distance  of  time  apply  for  an  account  of  trans- 
actions, which  it  is  very  difficult  to  clear  up,  and  that  very  in- 
convenience, to  obviate  which  the  statutie  of  Limitations  wai^ 
made,  will  occur.     It  was  stated,  that  there  must  be  some 
Emits  in  Courts  of  Elquity ;  and  on  the  other  side,  that  na 
Length  of  time  time  wiU  bar  in  eqmty.    It  is  troe,  that  in  cases  of  fraud  no- 
may  bar  in      time  can  cover  the  frand:  but  to  say,  diat  no  equity  can  be 
equity :  twenty  |,arred,  is  not  according  to  the  practice  of  the  Court.    The 
.      h       ^^       Court  has  adopted  rules  upon  that,  as  far  as  &ey  could  by 
equitv  of  re-    ^^^SY  ^  *^®  rvles  of  law.    Twenty  years  possession  is  a  bar 
demption :  bat  ^  ^^  equity  o(  redemption  of  a  mortgagor.     There  certainly 
no  time  can      may  be  cases,  in  which  after  a  length  of  time,  though  it  may 
cover  a  fraud,    not  be  pleadable,  this  Court  would  hold  a  bill  to  come  too  late. 

If  a  party  havii^  knowledge  of  his  rights  will  sit  stiU,  and 
without  asserting  them  permit  persons  to  act,  as  if  they  did 
not  exist,   to  acquire  mterests,  and  consider  themselves  as 
owners  of  the  property,  to  which  the  other  will  not  assert  his 
daim,  t^ere  is  no  reason,  that  I  know  of  why  every  presump- 
tion should  not  arise,  as  in  the  case  of  a  bond.  Jones  v.  Tur^ 
bervUle  is  a  very  clear  case,  in  which  the  Lords  Commissioners 
in  last  Michaelmas  Term  held  a  legacy  barred'  after  forty 
After  tbtrty-     years,  and  would  not  entertain  the  bilh     If  this  had  been  the 
ffvo  years  a      case  of  a  legacy,  I  should  have  been  of  opinion,  that  there 
^acy  would     ^^^  ^  f^^^  ^^jj  ^j^^  presumption  of  satisfaction;     Then  it  fa  said, 
W  barred  on    ^  ^^  ^^^    ^  ^^^^^  ^  ^  presumption  of  satisfiiction  very 
presompiion  el  j  r  r  j 

satisfactioi..       naturally  arnmg  from  the  circumstances  of  the  case.    Here 

is  a  very  large  personal  estate  out  on  real  securities  ever 
since  1757.  The  rule  migfat,  or  m^ht  not,  be  well  known 
among  lawyers  at  that  time.  I  believe,  it  was:  but  it  could 
*not  be  expected  to  be  very  weH  known  among  persons  in 
Chester^  or  that  they  should  be  so  weB  acquainted  with  the 
law  as  to  b^  apprsed,  that  such  part  only  would  go  to  char 
ritable  uses,  as  was  out  on  personal  securities.  This  sort  of 
acquiescence  does  not  raise  any  presumption  of  satisfacti<Hi ; 
nor  does  it  raise  any  presumption  of  a  release ;  which  car- 
ttSxiiy  might  be  made.    Before  I  determine,  whether  there  is. 


[  ♦8R1  J 


GASES  IN  CHANCERY. 


PiCKBJIINCb 
V. 

Lord 

ST4^MP.OJMlfc 


ef  is  not|  suck  a  presumptimy  I  certainly  must  be  peifecdy  1!IM, 

fitttisfiedy  what  t3ie  real  circumstances  of  the  parties  were  at 
fhe  time,  what  their  acts  were,  and  ^diat  their  acquiescence 
has  been.    But  it  is  said,  no  presumption  whatever  can  be 
made  firom  any  circumstances ;  and  it  was  even  argued  by 
many  of  the  Counsel,  that  this  was  that  sort  of  gift,  and  t» 
tach  a  sort  of  purpose,  that  the  Court  would  not  permit  it  ta 
take  place,  that  it  was  contrary  to  the  policy  of  the  law,  and 
that  no  presumption  should  arise  in  its  favour.    I  do  not  know* 
what  is  meant  by  saying,  it  is  contrary  to  the  policy  and  rule 
of  law.     It  is  contrary  to  the  nile  of  law  to  give  any  interest 
m  land  to  charitable  uses  by  will :  but  it  is  not  contrary  to 
the  rule  of  law,  that  a  man  having  an  interest  in  land  should 
give  it  away  and  convey  it  to  charitable  uses ;  and  the  question 
b,  whether  there  can  be  a  presumption,  that  the  next  of  kin 
did  any  act  amounting  to  a  release  or  an  assignment  of  tfaes 
interest  to  the  executors  for  the  purposes  of  this  diarity,  as 
they  might.     They  say,  it  is  not  likely.     I  do  not  know,  that 
it  is :  but  it  is  a  very  material  observation,  that  no  one  of  those 
persons  took  any  notice  of  it*    Every  one  of  the  hext  of  kin 
is  now  dead ;  and  it  is  not  known,  whether  they  had  taken 
any  opinions.    It  cannot  now  be  known,  whether  any  opinions 
were  taken  either  by  the  executrix  or  the  next  of  kin,  or 
whether  there  was  any  acquiescence  by  the  latter.      If  they 
said,  they  found,  they  had  that  right,  but  were  willing  to  give 
it  up,  there  is  an  end  of  the  bill.    I  will  not  say,  that  did 
happen.    There  are  many  things,  which  rebut  that     With 
regard  to  those  presumptions,  it  is  very  true,  of  late  Courts 
of  law  have  been  very  liberal  in  raising  them;  and  it  is  now 
a  settled  point,  that  presumptions  shall  be  raised,  where  they 
can.    In  Recui  v.  Brookman  the  question  was,  whether  the  De* 
iendant  could  avail  himself  by  pleading  a  deed,  that  did  not 
exist,   and  therefore  could  not   be  produced  to  the  Court* 
Upon  that  the  Court  of  King's  Bench  enter  into  the  doctrine, 
that  grants,  bonds,  judgments,  letters  patent,   and  records, 
may  be  presumed ;  and  there  have  been  various  cases  within 
a  few  years,  in  which  presumptions  ^  have  been  made  of  every      [  ^  283  ] 
one  of  those,  even  of  letters  patent  from  the  Crown,  which 
aiust  be  upon  record.    If  there  can  be  a  presumption,  surely 
it  is  not  too  much  to  say,  such  a  presumption  may  arise  in 
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this  case ;  and  tbb  Court  will  lay  hold  of  circumstances,  upon 
which  such  a  presumption  may  be  raised.  If  I  direct  an  in- 
quiry,  I  would  not  have  it  understood,  that  I  decide  one  way 
or  the  other.  I  do  not  decide,  that  this  bill  should  be  dis- 
missed any  more,  than  that  this  sort  of  presumption  is  admis- 
sible. If  I  was  to  decide  now,  I  would  decide  against  the 
Plaintiffs :  but  I  will  not  prevent  them  from  going  through 
it;  and  I  will  afterwards  consider,  whether  there  is  sufficient 
equity  in  the  bill,  or  not.  The  inquiry,  I  direct,  decides  no- 
thing one  way  or  other,  except  that  possibly  there  may  come 
out  some  fiicts,  which  will  put  an  end  to  the  Plaintifi*'s  claim* 
Suppose,  the  Master  should  state,  that  every  one  of  them  did 
toiign,  then  there  would  be  an  end  of  it.  There  are  other 
drcumstances,  that  induce  me  not  to  dismiss  this  biU,  till  I 
have  every  circumstance  before  me.  It  may  be  said,  that 
it  is  contrary  to  the  policy  of  the  law,  and  that  it  is  very 
hard  upon  the  Plaintiffs.  I  admit  that:  but  what  is  the  hard- 
ship on  the  other  side ;  and  what  mischief  may  not  arise  from 
laying  it  down  as  a  rule,  that  any  part,  of  what  a  charity  now 
possesses,  may  be  subject  to  a  person  coming  and  saying,  he 
has  a  right  to  come  into  Court  and  call  for  it.  I  do  not 
know,  that  I  may  not  overturn  all  the  charities  in  the  king- 
dom in  that  manner.  The  statute  passed  in  1736.  The  first 
decision  on  this  point  was  in  1750.  There  was  an  interval  of 
nxteen  years.  Suppose,  any  one  could  find,  that  in  that  in- 
terval there  had  been  decrees  by  which  mortgages  had  been 
held  to  be  well  devised  to  charities,  and  at  this  distance  of 
time  bills  were  to  be  filed  by  the  next  of  kin :  the  Court  would 
set  its  face  against  such  bills.  Smith  v.  Clay  will  be  found 
much  more  fully  reported  in  Braume,  in  the  note  to  Lord  De- 
loraine  v.  Browne,  than  in  Ambler.  It  is  well  worth  reading. 
It  not  only  decides  the  point  as  to  not  opening  a  bill  of  re-f 
view  after  twenty  years,  even  for  error  apparent  on  the  re- 
cord; but  there  is  a  great  deal  of  sound  doctrine  laid  down 
mth  regard  to  parties  neglecting  to  prosecute  their  rights  in 
a  manner,  which  very  much  distinguishes  the  decrees  of  that 
noble  Lord. 

Most  unquestionably  if  public  convenience  is  to  be  con- 
sulted, such  a  bill  should  not  be  entertained :  If  claims  are 
allowed  to  be  made  so,  people,  who  have  been  provided  for 
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in  wiDs,  may  be  turned  out  upon  the  parish.     Public  coti-         1709. 
venience  alone  would  be  a  sufficient  bar.     There  is  a  differ- 
ence between  the  statute  of  Mortmain  and  12  Will.  III.  c.  4, 
ccmceming  Raman  Catholics.      The  latter  does  not  contain  Lord 

the  words  "  charge  or  incumbrance."    In  the  statute  of  Mori-  jJ^^^^^^ 
9unn  are  the  words  **  charge  or  incumbrance  affecting  the  th     ta 

same  ;**  and  that  made  the  difference  upon  the  case  of  Foane  ^^^^  ^f  j)^^^^ 

V.  Blount  J  Cowp.  464,  which  was  sent  by  Lord  Bathunt  to  mn^   and 

the  Court  of  King's  Bench  upon  the  question,  whether  a  ere-  12  WilL  IIL 

ditor,  who  was  a  Papist,  could  avail  himself  of  a  devise  of  c.  4.  concern- 

an  estate  to  be  sold  for  payment  of  debts  and  legacies.    It  *"fi>  Roman  Q^ 

was  distinguished  by  Lord  Mansfield  thus:  "The  creditor  ^^^^^'^s:   the 
^  1  ..1111  t  1  .  .1      former  has  the 

**  has  no  mterest  m  the  land ;  he  can  have  no  claim  upon  the        j  <*  h 

"  land,  nor  make  his  election  to  pay  off  the  incumbrances,  ««  ^^  inconl- 
aod  keep  the  land.  He  can  have  nothing,  till  the  land  is  «  brance/' 
turned  into  money.**  This  being  the  case,  I  do  not  feel  which  are  not 
myself  warranted  to  dismiss  this  bill ;  for  I  should  be  very  i^  ^he  latter, 
happy  to  do  it,  if  I  was  authorised  by  law  to  say,  this  Court 
would  not  entertain  a  bill  after  twenty  years,  every  disability 
to  sue  being  removed.  I  heartily  wish,  it  was  so,  and  see  no 
reason,  why  it  should  not.  It  is  a  grievous  thing,  that  the 
Defendants  shall  be  disturbed  after  so  long  a  lapse.  K  they 
had  got  hold  of  the  estate,  and  levied  a  fine,  it  would  have 
barred  all  the  world.  At  the  same  time  I  know  no  rule,  that 
lias  established,  that  mere  length  of  time  will  bar ;  if  I  did, 
I  would  dismiss  the  bill.  Therefore  that  being  the  case,  I  am 
to  say,  whether  under  such  circumstances  a  bar  can  be  pre- 
sumed. It  is  first  of  all  prayed,  that  an  account  may  be 
taken  of  the  personal  estate.  It  is  said,  it  is  of  no  use,  and 
win  lead  to  nothing.  How  am  I  to  find  out,  how  many  debts 
there  are?  Supposing  there  were  debts,  there  might  be  a 
contribution  on  this  part  of  the  personal  estate,  which  is 
liable  to  pay  its  proportion.  That  being  the  case,  and  an 
account  of  the  personal  estate  beitig  the  first  thing  prayed, 
I  diink,  no  one  can  doubt  the  propriety  of  it.  I  wish  it  to  be 
considered,  if  such  a  bill  as  this  may  be  sustained  >  whether 
the  next  of  kin  may  not  say,  they  will  stay,  let  the  estate  be 
distributed,  let  the  debts  be  paid  out  of  the  other  parts  of 
the  estate,  and  then,  when  nothing  is  left  but  mortgages, 
desire,  all  those  may  be  conveyed.     That  is  a  very  material 

circumstance. 
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circumstance.  Let  the  Master  take  an  account  of  the  per- 
sonal estate  of  the  testator  received  by  Lady  Stamford^  Lord 
Stamford^  or  the  late  Lord  Stamford  \  also  of  all  sums  paid 
by  them  in  discharge  of  his  debts,  legacies,  and  funeral  ex- 
pences;  and  state  the  amount  of  the  personal  at  the  death 
of  the  testator,  and  of  what  it  consisted.  Let  the  Master 
inquire,  whether  any  and  what  ♦  part  of  the  personal  has  been 
applied  to  the  charitable  purposes  in  the  will  and  codicil 
mentioned,  and  in  what  manner,  and  what  is  the  present 
amount  of  the  personal,  and  of  what  it  consists ;  who  were 
the  next  of  kin  of  the  testator  living  at  his  death,  which  of 
them  were  legatees,  their  ages,  and  residence,  when  they 
died,  and  who  are  their  representatives;  whether  any,  and 
which  of  the  next  of  kin,  had  notice  of  the  will  and  codicil, 
and  whether  any,  and  which,  received  their  legacies  under 
them;  whether  any  of  them  did  by  any  deed,  writing,  or  other- 
wise, release,  or  assign,  or  in  any  other  manner  give  up  or 
relinquish,  their  right  and  interest  in  their  respective  shares 
of  the  residue  of  the  testator's  personal  estate ;  whether  the 
widow  accepted  the  provision  made  for  her  by  the  will  and 
codicil  in  satis&ction  of  all  her  dower  and  thirds  out  of  the 
real  and  personal  or  either  of  them.  The  Master  may  state 
any  special  circumstances ;  and  let  costs  and  all  fartltor  di-t 
rections  be  reserved  (81). 


(81)  See  post,   the  final  de- 
cision of  this  caase,  581.     Vol. 

III,  332,  492.     White  v.  Evans, 

IV,  21.  Currie  v.  Pye,  XVII, 
462.  Bequest  of  money  dqe  on 
turnpike  secarities  is  also  void 
by  the  stst  9  Geo.  II.  c.  36.  Post, 
Knapp  V.  WiUioMs,  Vol.  IV,  430, 
in  the  note  to  Corhyn  v.  Freiictu 
Pawie  V.  Ckspman,  IV,  542 ;  in 
which  last  case  mortgages,  cor- 


porations bonds,  and  bonds  from 
coipmissioners  of  a  turnpike, 
were  held  within  the  statute :  so 
money  secured  on  the  poor  and 
county  rates :  Fimch  v.  Squire^ 
Vol.  X,  41.  The  Avon  Naviga- 
tion Shares  held  real  estate,  and 
subject  to  dower :  Bucheridge  v. 
Ingram,  post,  652.  As  to  the 
laches,  consideredf  as  a  bar  ia 
equity,  see  the  note,  ante,  p.  15, 
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MICHAELMAS   TERM, 
34  Geo.  III.  1793. 


LEE,  Ex  parte.  *'**• 

Nov.zad. 

A    JOINT  commission  of  bankraptcy  issued  agiunst  Bgyl-    Upon  an  act 
aton  as  partner  in  the  house  of  Lane  and  Frazer.    A  "'  l>«n»™ptcjr 
separate  commission  also  was  taken  out  against  him.    The  act    ^   ^,'°^    *** 
of  bankruptcy  was  committed  by  lying  two  months  in  prison,  "r^o'lnt  aSi" 
Upon  the  event  of  issues,  that  had  been  directed,  the  joint  separate   com- 
commission  was   established ,    and  the    separate   commission  missions:  tke' 
superseded.     The  attorney,  who  was  concerned  for  the  bank-  former  being 
mpt  and  in  resisting  the  joint,  and  prosecuting  the  separate,  established, 
oommission,  was  in  possession  of  papers  relative  to  the  bank-  "*®  Utter  su- 
ruptcy  by  delivery  of  the  bankrupt  previous  to  the  commission,  P®"®^®*«»  *"« 
but  subsequent  to  the  arrest;  and  he  claimed  a  Uen  upon    .       ,^.       *- 
these  papers  for  the  amount  of  his  demand  for  business  done,  bankmot  and 
The  object  of  the  petition  by  the  assignees  under  the  joint  Iq  sustaining 
commission  was  to  have  all  such  papers,  &c.  delivered  up  to  the  latter 
them.  against  the  for- 

mer has  no 

Solicitor  General,  for  the  Petition.  "®^  ^P^°  P*" 

The  lien  cannot  be  supported;  for  all  the  business  was  ^  l-     i^    •!. 
4oi|e,  and  the  papers  delivered,  after  the  arrest     In  fact  the  bankmot  after 
business  was  done  in  resisting  the  joint,  and  prosecuting  the  the  arrest: 
separate  commission.  vpon  petitioa 

of  the  joint 
Mr.  Mansfield,  conird.  creditors  be  . 

If  this  was  the  mode,  in  which  this  question  could  be  T^  ^^^^^  ^ 

decided,  the  relation  could  not  extend  so  far:  otherwise  a 

up. 

man  in  prison  ^subject  to  the  bankrupt  laws  could  not  have      [  ^286  1 
any  thing  done  for  him  by  an  attorney  with  any  security  to 
the  attorney.     But  the  question  cannot  be  determined  in  this 
way:  but  it  must  be  by  an  action  of  trover  or  detinue, 
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1703.  LorA  Chancellor. 

"i^^"^^  Has  that  question  been  decided  in  any  other  way  than  by 

Ex  ptuie^       ^^  Court  ?    Is  that  lien  of  an  attorney  upon  any  papers  left 

to  an  action? 

Against  the  Petition. 
On  the  application  of  the  client  himself  it  is  referred  to  the 
Master  to  take  an  account  of  what  is  due:  but  there  is  no 
instance  of  an  application  of  this  kind  by  a  person,  who  had 
not  employed  the  attorney. 

Lord  Chancellor. 

If  I  supersede  the  separate  commission,  I  must  give  all  the 

consequential  directions;  I  must  enable  the  assignees  under 

the  joint  commission  to  proceed,  as  if  no  separate  commission 

had  been  taken  out.    There  is  no  pretence  for  a  lien  here. 

The  attorney,  who  is  fighting  the  separate  commission,  cannot 

On  a  bank-      have  any  lien  upon  papers  against  the  general  creditors.    The 

mptoy  byly-    relation  is  dear.     I  cannot  help  the    statute.     The  law  is 

iDg  two  months  positive.    There  can  be  no  possible  lien  acquired  after  the 

^V^^  J^^      first  arrest  (82).    Let  the  order  be  made  according  to  the 

^be  acjuir-  P'^y^'^  ^^  ^^"^  petition. 

ed  after  the  (82)  Beames  on  CostSf  310,  &c. 

first  arrest. 


I'M.  ANONYMOUS. 

Hec.  3rf. 

On  opening      "DIDDINGS  were  opened  upon  the  terms  of  paying  the 

biddings  the  costs  of  the  purchaser. 

Court  in  the 

^^m{SST\      Mr.  Graham  for  the  purchaser  applied  for  a  direction  to 
costs  of  the      hidude  in  the  costs  the  expence  of  a  journey  from  Yorkshire 

pnrehaser  wffl  *^  »^  ^^^  «s***®- 
not  give  a  par- 
ticular direc-        Lord  Chancellor  refused  to  give  any  particular  direc- 
tion for  a  spe-  tions ;  saying,  the  Master  would  under  the  general  directions 
Pilic  expence.    make  the  allowance  according  to  the  practice ;  and  that  he 

was  informed,  there  never  had  been  an  instance  of  a  par- 
ticular direction  for  a  specific  expence  (83). 

(83)  Ante,  VoL  I,  453.     Watson  v.  JDiic/t,  ante,  5],  and  the  note 
page  55. 
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Dee.  9il^ 
n^HE  bill  was  filed  the  83d  o(  January,  1792;  and  a  general     General  de- 
demurrer  was  put   in  the    8th  of  February  following,  marrer  put  in, 
which  was  never  argued ;  and  there  had  been  no  proceedings  but  nerer  ar- 

aince.    The  Defendant  moved  to  dismiss  the  bffl  for  want  of  8^®^  •  ^^  ^^ 

^  proceedings  af- 

prosecution.  1         j   ^. 

'^  terwards:  the 

Defendant  can- 
The  motion  was  refused ;  the  Lord  Chancellor  saying,  the  qq^  iig^Q  f}^^ 

Defendant  had  equally  a  power  to  move  in  the  cause.  bill  dismissed 

or  want  of  pro- 
secution, as  he  had  an  equal  power  to  move. 


BATES  r.  GRAVES.  1703. 

Bee.  Uik. 

^HE  object  of  this  bill  was  to  have  certain  deeds,  by  which    New  trial  re- 

the  Plaintiff's  father  conveyed  all  his  property  to  the  fused  after 
Defendant  his  son-in-law,  and  a  will  confirming  those  deeds,  ^^^  verdicts 
set  aside  for  fraud,  and  undue  influence ;  and  tb  have  posses*  •fi^"'***   ..^Jl* 
sion  of  the  premises.  When  the  cause  came  before  Lord  Thur^  ^      , 
low,  his  opinion  was  strongly  against  the  validity  of  these  in«    Ipstnunenls 
struments :   but  it  was  insisted,  that  the  Court  could  not  set  being  absolute- 
aside  a  ♦  wiD  without  directing  an  issue.    The  Lord  Chancellor  r^oooi  'j  *®^ 
finally  acceded  to  that  opinion ;  and  as  the  will  confirmed  the  aside 

deeds,  and  the  whole  appeared  to  be  one  transaction,  when  for  fraud,  thero 
the  issue  was  directed  to  try  the  validity  of  the  will,  another  ?^^     ^^ 
issue  was  also  directed  to  try  the  validity  of  the  deeds.     These  b    th 

issues  were  tried  at  the  Assizes  for  NoUinghamehire  before  party  who  took 
Mr.  Justice  Ashhurst ;  and  the  verdicts  were  against  all  the  under  them, 
instruments.  On  a  motion  for  a  new  trial  before  the  late 
Lords  Commissioners,  Lord  Commissioner  Ashhurst  declared 
himself  satisfied  with  the  verdict ;  but  a  new  trial  was  .granted. 
The  second  trial  was  at  the  Summer  Assizes  1793,  before 
Mr.  Justice  Wilson ;  and  the  verdicts  were  the  same  as  before* 
Mr.  Justice  Wilson  died  in  the  vacation.  In  Michaelmas  Term 
mother  motion  was  made  on  the  part  of  the  Defendant  for  ^ 
new  tr^l. 
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1793.  Lord  Chanoellor. 

-^j^^  This  is  a  motion  for  a  new  trial  after  two  concurring  ver* 

D.  diets ;  and  under  the  circumstances,  in  which  the  cause  now 

Graves*       unfortunately  comes  before  me,  it  is  necessary  to  go  into  a 

much  fuller  consideration  of  all  that  passed  upon  the  former 
trial,  than  would  have  been  necessary,  if  the  public  misfortune 
had  not  prevented  me  from  knowing  judiciallyi  what  opiiuon 
the  Judge  formed  of  the  verdict.  Therefore  I  have  been 
obliged  to  enter  into  the  consideration,  whether  the  evidence 
is  such,  as  would  have  been  satisfactory  to  me,  if  I  had  been 
to  attend  the  trial ;  and  it  is  a  great  disadvantage  to  judge  of 
the  evidence  only  from  such  notes  as  these  (84).  If  the  ver- 
dict was  founded  upon  evidence ;  that  ought  not  to  have 
satisfied  the  Judge,  a  new  trial  ought  to  be  granted.  On 
the  other  hand,  if  it  ought  to  have  satisfied  the  Judge,  there 
ought  to  be  no  new  trial.  Then  the  question  remains,  whether 
under  all  the  circumstances  it  is  fit  to  send  this  to  a  new  trial 
a  third  time.  The  issue  **  devisavit  vel  non'*  al\vays  impUes  in 
it,  where  the  execution  is  not  the  point  of  the  issue,  a  question 
of  the  capacity  of  the  testator;  that  is,  either  his  absolute 
capacity,  or  his  relative  capacity,  where  it  is  supposed,  the 
particular  instrument  was  the  effect  of  that  undue  influence, 
which  necessarily  implies  a  degree  of  weakness  at  the  time, 

{  ^289  ]      and  quoad  that  instrument,  ^  making  it  not  an  instrument 

arising  from  the  fair  bias  of  his  own  mind,  but  from  the 
exercise  of  that  hnproper  influence. 

As  to  the  first  question,  whether  the  evidence  is  suflicient 
to  prove  absolute  capacity,  my  opinion  is,  that  the  weight  of 
evidence  is  in  favour  of  his  absolute  capacity:  but  there  is  a 
considerable  degree  of  evidence  on  the  other  side ;  and  though 
I  think,  I  should  have  given  my  opinion  to  the  jury  in  favour 
of  his  absolute  capacity,  yet  I  cannot  say,  it  would  have  been 
a  distinct  and  pointed  opinion :  but  I  should  have  left  it  open 
to  them ;  and  so  open,  as  not  to  have  been  inclined  to  diflTer 
from  them,  if  they  had  formed  a  contrary  conclusion,  though 
the  number  of  witnesses  is  upon  the  other  side ;  for  it  is  not 
to  be  tried  by  the  number  of  witnesses:  and  if  from  the 
character  of  the  witnesses  and  the  observation  of  the^  jury  in 
the  course  of  the  e:iamination  they  had  fomied  distinctly  an 

opinion, 
(84)  The  Judge's  notes  upon  tho  trial. 
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opinion,  that  he  was  incapable,  and  had  told  me  so,  I  shotdd^ 
not  have  quarrelled  with  that  opinion.  But  as  to  the  other 
question,  whether  the  will  was  obtained  by  undue  influence 
over  a  mind  not  firm  enough  to  resist  it,  I  should  have  given 
to  the  jury  a  pomted  intimation  of  my  opmion,  concurring 
mth  the  conclusion,  they  have  drawn.  I  should  have  done  it, 
because  with  regard  to  that  part  of  the  case  it  does  not  depend 
solely  upon  the  credit  to  be.  given  to  the  witnesses,  and  the 
effect  of  facts  stated  by  the  witnesses,  but  upon  a  series  of 
transactions  evidenced  by  writing,  and  so  connected  with  legal 
proceedings,  that  it  would  have  been  necessary  for  me  to 
have  explained  my  opinion  with  more  force  to  them,  than  if 
it  had  been  one  of  those  cases,  in  which  my  opinion  and 
that  of  the  jury  would  have  stood  upon  equal  grounds.  The 
letters,  I  saw  last,  are  material  to  prove,  that  in  the  years- 
1781,  1783,  and  1783,  Bates  the  &ther  was  m  a  course  of 
writing,  though  not  very  sensibly,  yet  shewing,  that  he  was  in 
a  friendly  disposition  with  his  son  the  Plaintiff,  and  his  son* 
in-law  Mather  and  his  fiunily ;  also  that  in  1781  and  178S  he 
was  upon  bad  terms  with  the  Defendant.  One  of  the  papers 
produced,  with  two  letters  of  the  Defendant,  shews,  that  in 
November  1781,  (and  that  circumstance  continued  in  part  of 
the  year  1782)  Bates  the  &ther  had  accused  the  Defendant  of 
having  imposed  upon  him  by  obtaining  a  bond  for  the  siun  of 
^50IOL  which  Bates  promised  to  give  him  upon  his  marriage, 
and  for  which  he  gave  him  a  promisory  note.  The  note  was 
retained ;  and  it  is  clear  by  a  letter  from  the  Defendant  to 
Clarke^  the  family  attorney,  that  in  1781  they  were  consulting 
how  to  parry  the  demand  made  by  Bcftes  to  have  the  note 
delivered  up;  not  choosing  to  have  two  securities  out  against 
him  for  the  same  demand.  The  bond  appears  by  the  memo- 
randum of  Bates  (no  matter  whether  true  or  not,  for  it  is 
sufficient  to  shew  his  conception  of  it)  to  have  been  paid  in 
April  1783.  On  the  SOth  of  May,  1781,  an  affidavit  of  debt 
was  produced  by  the  Defendant  stating  the  500/.  and  the 
ariear  of  interest,  and  another  sum  of  money  for  goods  sold 
and  deUvered,  and  was  sent  to  London,  for  the  purpose  of 
taking  out  a  Capias  against  Bates,  and  suing  him  upon  \U 
In  the  course  of  the  transaction  a  difference  arose  between  the 
Defendant  and  his  father-in-law.  Blaies  went  from  the  De- 
fendant's 
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fendant^s  house  to  Manchesierf  and  wrote  from  that^  that  he 
was  very  happy,  that  he  had  got  there,  and  was  dissatisfied 
with  the  conduct  of  the  Defendant.  There  were  naturally^ 
his  fiu;ulties  being  to  a  degree  declining,  some  family  bickerings 
of  a  trifling  nature  between  old  Bates  and  his  son  the  PIaintifi^« 
The  only  account  of  that  is,  that  the  wife  of  the  latter  did 
not  come  down  to  breakfast  at  the  time,  he  chose  to  have  his 
breakfast ;  and  there  were  disputes  about  her  dress ;  which  the 
fiftther  said  was  above  their  drcumstances.  That  kind  of  ill 
humour  had  prevailed  between  them ;  and  it  does  not  appear, 
that  any  other  did.  In  1783  a  transaction  took  place,  the  full 
effect  of  which  the  jury  could  not  feel  without  some  explana* 
tkm :  but  it  has  great  effect  upon  my  mind  :  that  is  the  tran»« 
action  with  Maplebach.  Old  BaieSy  a  country  apothecary, 
disputed  a  demand  made  by  his  druggist  in  town  for  90/» 
Clarke^  the  family  attorney  was  consulted ;  and  a  defence  was 
to  be  made,  and  bail  to  be  put  in.  Clarke  took  the  charge  of 
it,  and  procured  baiL  His  uncle  William  Clarke  and  Maplebach 
were  the  bail.  Upon  the  7th  of  March  Maplebach^  one  of 
the  bail,  went  to  Worksop,  where  Clarke  and  Bates  Uved,  and' 
went  to  the  house  of  the  latter.  I  do  not  pay  much  attention 
to  the  evidence  of  Maplebach  on  accoimt  of  the  variance 
between  his  evidence  at  the  trial  and  his  depositions ;  but  it  w 
dear,  that  he  fnghtened  old  Bates  very  much,  and  talked  of 
sming  him  and  surrendering  him  in  discharge  of  his  bail,  as 
tlie  bail  might  do ;  and  the  effect,  this  had,  was,  that  •  Bates 
shut  himself  up  in  the  house ;  that  he  gave  out,  that  he  was 
gone  to  Eekimgton  to  Graice£%  house ;  and  when  they  found 
tiiat,  there  was  no  farther  inquiry  from  the  anxiety  of  his  baiL 
Maplebach  being  told^  that  old  Bates  was  gone  to  Eckingtom^ 
was  pacified,  as  Clarke  says.  He  went  to  EckingUm,  it  does 
Aot  exactly  appear  when,  and  there  remained  till  his  death ; 
except  that  in^  1783  he  now  and  then  returned  to  Worksop^ 
Consider  the  nature  of  this  transaction.  Does  any  one  con-^ 
eeive,  that  where  an  attorney  procured  bail  not  known  to  the 
party,  for  whom  he  was  bound,  for  a  client,  and  that  a  rich 
client,  the  bail  ever  interfered  to  seize  that  client,  who  could 
put  faim  in  no  sort  of  danger,  without  the  intervention  of  the 
attorney  t  The  fiict  speaks  for  itself.  It  wants  no  testimony 
of  witnesses.    It  is  distinctly  a  contrivance  for  some  purpose. 

It 
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It  could  not  possibly  have  occurred  in  the  ordinary  course  of 
bujinesSy  that  Clarke  would  suffer  one  of  the  bail  of  his  own 
procuring  for  a  cUent,  whom  he  knew  to  be  rich,  to  act  in  that 
manner.     The  thing  is  incredible  and  impossible.    Therefore 
this  transaction  passing  at  Worksop,  Clarke  being  present  and 
seen  by  Maplebaeh  before,  must  have  been  calculated  to  drive 
Boies  to  his  son-in-law.    Then  afterwards  old  Boies  hving  with 
his  son-in-law  Graves,  George  Boies  the  son  was  turned  out 
of  the  house.    The  parties  to  this  transaction  were  Graves^ 
his  clerky  and  Maplebaeh.    After  old  Boies  went  to  EckingUm, 
his  language  took  a  different  turn  towards  his  son  George, 
from  what  it  was  before.     There  is  no  evidence  of  any  conduct 
of  the  son  to  give  cause  for  it.    After  he  got  to  Ectington  in 
July,  the  first  will  was  made.    By  that  he  gave  the  bulk  of 
his  fortune  to  Graves.    It  is  not  quite  so  harsh  to  the  family  as 
the  last  willi  which  leaves  the  son  only  a  shilling  according  to 
the  vulgar  method,  which  always  imports  resentment.    Some 
very  trifling  legacy  was  given  to  him  by  the  first.    There  was 
a  good  deal  of  management  and  contrivance  with  Wing,  Ask- 
field,  Clarke,  and  others  in  London.    Ashfield  was   referred 
to  the  more  able  management  of  Clarke,  who  went  to  town. 
These  deeds  were  then  made.    The  estate  I  beUeve  was  not 
entailed  (85).  However  it  was  thought  good  to  have  a  recovery. 
The  effect  of  these  deeds  is  to  take  from  old  Bates  the  whole 
estate.    After  ^  this  there  was  some  doubt  as  to  the  operation 
of  these  deeds.    Next  year  a  deed  to  confirm  it  was  made. 
In  December  1784  the  will  was  made,  it  is  singular  enough, 
reciting  the  deeds ;  and  the  operation  is  to  confirm  the  deeds 
quoad  the  estates,  that  passed  by  them ;  and  there  was  a  sur- 
renderer   to  the  use  of  the  will  of  some  copyhold  estates. 
Gra/ves  did  not  choose   to  rely  upon  these  deeds  and  wilL 
If  this  had  been  a  real  transaction,  it  would  have  been  the 
total  ruin  of  the  man.     There  was  no  provision  or  security  for 
sixpence  given  by  the  deeds  to  him :  but  it  appears,   that 
though  these  deeds  passed,  he  was  not  told,  that  he  was  divest* 
ing  himself  of  the  ownership  of  his  estate :  but  he  was  brought 
ferward  as  the  owner.    Under  these  circumstances  the  deeds 
and  will  came  before  the  Court.    It  was  not  objected  to,  that 
the  inclination  of  the  Court  was  distinctly  against  these  instru- 
ments, 
(85)  It  was  said  at  the  bar,  that  part  of  it  was  eotailed. 
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1703.         inenta,  and  to  have  them  delivered  up ;  and  the  decree  would 
have  passed  80|  but  for  a  well-founded  objection  made  by  tlie 


Batks 

^^  Attorney  General.     If  the  Lord  Chancellor  could  have  done 

Graves*      it,  he  would  have  made  one  work  with  all  the  deeds  and  the 

w31  too.     It  was  said,  the  deeds  were  not  set   aside  upon 

the  ground  of  actual  fraud   and  imposition ;  but  that  from 

the  circumstance  of  conveying  the  estate  and  retaining  the 

possession  upon  that  ground  it  was  fit  to  set  them  aside,  and 

Where  there  is  that  the  Court  did  not   impute  actual    fraud.      It  is  true, 

a  conveyance,  that  where  there  is  a  conveyance  of  an  estate,  and  possession 

and  possession  jg  retained,  towards  all  third  parties,  the  person,  to  whom  it 

,     ..',..  is  conveyed,  will  not  be  allowed  to  be  considered  as  owner : 
wards  all  third 
Demons   the      n®' ^"^  the  ownership  be  devested:  but  it  is  not  upon  that 

ownership  is     principle  the  Court  interferes,  where  the  deeds  are  set  aside 

not  devested;    between  the  parties  themselves  and   the  person  claiming  as 

bat  where  heir  from  the  party,  who  conveyed.     That  must  be  upon  the 

deeds  are  set    ground  of  imposition ;  and  the  retaining  is  only  evidence  of 

aside   between  ft^mj^  which  shows,  he   must  have  been  imposed. on;  and 

^,     ^  ,  the  circumstance  of  weakness    of  capacity  proved    in  any 

themselves,  .  . 

and  the  heir  of  '^^'^^'^^^  degree  being  added,  that  is  sufficient  to  overturn 

the  party  con-  ^^  deeds  upon  the  ground  of  actual  fraud.  Both  tlie  deeds 
Teying,  it  must  and  the  will  were  tried  together  in  one  record,  but  upon  sepa^ 
be  apon  actual  rate  issues.  The  jury  found  both  against  the  deeds  and  the 
fraud ;  and  the  ^n^U.  Upon  application  to  this  Court  a  new  trial  was  granted, 
retainii^  is  Uj^on  the  first  trial  the  Judge  was  perfectly  satisfied  with  the 
...  . ,  '  verdict*  As  to  the  will  a  doubt  arose,  whether  a  prejudice 
reasonable  'oaig^t  not  have  arisen  as  to  the  validity  of  the  will  from  the 
proof  of  weak  question  fried  at  the  same  *time  as  to  the  validity  of  the 
capacity  will  deeds ;  aiid  an  idea  was  suggested,  that  they  might  be  sepa- 
be  sufficient  rated.  It  was  insisted  by  the  Attorney  General^  that  it  would 
[  *S93  ]      be  improper  to  declare  the  deeds  to  be  set  aside  for  fraud, 

at  the  same  time,  that  according  to  the  case  of  Kerri^  v. 
Bransbyf  8  Bro.  P*  C.  858  ( 86  )|  the  Court  was  directing  an 

issue 

(80)  Jame$  v.   Cfreave$,   t  P.  rent  jurisdiction  with  Courts  of 

WilL  270.       Sennit  v.  Vade,  law,  is  fraud  in  obtaining  a  will. 

8  Atk.  a24.    WM  V.  Ciaverdm^  If  the  subject    u  real  estate, 

8  Atk.  424.     iliioii.  ZAtk.  17.  it  is  constantly,  since  Kerrick  ▼• 

The  only   case    of   fraud,   on  Brmn^t  referred  to  a  Coarl  €>f 

which  ^uit^  disclaims  a  concur-  law  in  the  shape  of  an  issue, 
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issue  upon  the  will ;  and  very  rightly ;  for,  the  will  confirming 
the  deeds,  if  there  was  a  verdict  for  the  will,  it  would  be 
odd,  that  the  deeds  should  be  set  aside  for  firaud,  which 
were  confirmed  by  the  will ;  as  to  which,  if  there  was  a  rer- 
diet  for  the  devisee,  it  must  have  been  upon  the  ground, 
that  the  testator  was  of  sound  mind;  and  therefore  was 
satisfied  with  the  deeds ;  and  that  would  be  a  strong  argu- 
ment against  imposition  as  to  the  deeds.  Lord  Thurlam 
therefore  directed  both  issues;  and  left  both  the  deeds  and 
the  will  to  stand  upon  one  trial  at  law.  I  feel,  as  he  did, 
that  the  deeds  ought  to  condemn  the  will;  and  I  cannot 
conceive,  how  it  is  possible  to  suppose  the  deeds  void  as  ob- 
tained by  fraud,  and  that  the  will  intermediate  in  the  course 
of  the  deeds,  and  confirming  them,  should  be  firee  firom  firaud 
and  imposition,  and  that  degree  of  weakness  coupled  with 
practice,  that  ought  to  set  aside  a  will.  Therefore  the  first 
trial  ought  to  have  effect  in  this  case ;  and  I  cannot  consider 
this  as  a  single  independent  trial  had  upon  this  will.  The 
question  now  remains,  whether  there  ought  to  be  a  new  trial 
after  two  trials,  the  last  particularly  I  am  persuaded  con- 
ducted so,  that  the  learned  Judge,  whose  loss  we  all  lament, 
had  given  the  best  direction  to  the  Jury.  The  only  difference 
between  his  direction  and,  that  which  I  should  give,  is,  that 
TDj  direction  would  be  more  affirmative,  than  I  understand 
his  was.  Therefore  these  instruments  must  be  totaDy  set 
aside.  It  makes  no  ^fference,  that  the  cause  originated  in 
this  Court ;  for  if  there  had  been  two  ejectments,  it  would  be 
a  veiy  proper  case  for  the  Court  to  interpose  after  two  such 
trials  to  say,  there  should  be  no  fiirther  trial :  but  this  is  cer^ 
tunly  a  case,  in  which  this  Court  ought  not  to  be  the  instru- 
ment of  a  third  trial.  There  is  a  great  deal  of  evidence  in 
the  conduct  of  this  trial,  which  one  is  sorry  to  see  in  a 

Court 

devkavU  vel  nan.  Post,  Vol.  XI,  Coort,  1  Fonb.  TV.  £^.13,  M. 

38.    XIII,    297.     XIX,    500.  The  incoDvenience  of  this  rale 

Jonei    V.    Jonea,    3  Mer.   161.  is  remarked  by   Lord    Lough-' 

7  Price^    603.      Levy  v.  Heey,  borough,  post,  VoL  V,  647,  Eg 

3  Madd,  245 :  If  personal  estate,  parte  Feanm. 
it  is  cognizable  in  the  Spiritual 
Vol.  II.                              X 
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1793.         Court  of  Justice.    There  is  in  this  case  a  great  deal  of  evi- 
'^T'^^  dence,  which  must  have  distressed  the  Judge  to  say,  what  he 

9^  should  do  with  the  witness  during  the  course  of  the  triaL 

Gravbs.  That  unqnestionahly  is  the  case  as  to  MaplebctcVs  evidence ; 
and  that  is  in  the  sound  distribution  of  justice  a  very  good 
reason,  why  this  Court  should  not  give  another  opportunity 
for  variation  of  evidence.  I  think,  this  case  is  decided  per- 
fectly according  to  justice. 


All  the  instruments  were  directed  to  be  set  aside  with 
costs  of  the  suit,  and  of  the  last  trial ;  the  costs  of  the 
former  having  been  paid. 

In  making  the  decree  it  struck  the  Lord  Chancellor^  that 
a  direction  for  the  Defendant  to  re^onvey  would  be  im- 
proper. 

For  the  Plaintiff. 
It  is  always  the  course  of  the  Court  to  direct  a  re-convey'- 
ance  in  order  to  prevent  difficulty  as  to  purchasers.  In  Howes 
V.  Wyaii,  3  Bro.  C.  C.  156,  there  was  an  appeal  from  the 
Master  of  the  Rolls  upon  a  bill  to  set  aside  a  deed  for  fraud. 
The  Master  of  the  Rolls  thought,  though  the  deed  was  frau- 
dulent, it  had  the  operation  of  revoking  the  will :  Lord  Thur- 
low  thought,  it  had  not :  but  that  it  could  have  no  operation. 
It  was  argued,  that  it  must  revoke  th^will,  because  whenever 
a  decree  is  made  to  cancel  deeds  for  fraud,  part  of  the  decree 
is,  that  there  must  be  a  re-conveyance.  That  was  used  as 
an  argument,  that  the  legal  estate  did  not  pass  back  by  the 
cancelling.  Lord  ThurlQw  said,  that  made  no  difference ;  and 
that  it  was  ex  dtnmdanti  eauteld  for  the  sake  of  purchasers : 
but  it  was  there  taken  to  be  the  settled  practice.  In 
Bamesley  v.  Powell,  1  Ves.  284,  though  the  will  was  a  forgery, 
and  the  deeds  were  all  ordered  to  be  delivered  up,  yet  a  re- 
conveyance was  directed. 

For  the  Defendant. 
In  Howes  v.   WyaH  Lord  Thutlow  thought  it   wrong  to 
order  a  re-conveyance,  where  there  never  had  been  any  title 
in  the  party. 
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Lord  Chancellor.  1793. 

I  doubt,  whether  m  these  cases,  where  the  estate  passed  by        xi^^ 
the  deed  decreed  to  be  delivered  up,  you  want  a  reconveyance.  i;. 

Jm  Howes  V.  WytUi  holding  the  deed  to  be  no  revocation,  it       GRAvfift. 
would  have  been  odd  to  have  directed  the  person,  who  took 
the  estate  under  it  to  convey.     When  the  Court  has  declared 
a  deed  to  be  set  aside  for  fraud  and  imposition,  I  must  sup- 
pose, it  would  be  equally  set  aside  at  law  upon  pleading  to  it. 
In  that  case  I  apprehend,  no  estate  passes.     It  is  otherwise.     Where  deeds 
if  the  estate  has  been  conveyed  to  a  third  person  as  an  instrur  are  set  aside 
ment  not  privy  to  the  fraud ;  or  if  the  deed  is  set  aside  upon  ^^^  fraud,  but 
fMtying  so  much  money:   there,  till  payment  the  estate  re-  ^"®  estate  has 
mains.     But  I  doubt  as  to  directing  a  conveyance,  where  it    ®®°  conveye 

ia  consistently  with  the  opinion  of  the  Court  an  absolute  nul- 

^  *^  son  as  an   m- 

lity.     I  will  add  that  direction,  if  it  is  according  to  the  prae-  gtrament  not 
tice :  but  at  present  I  think  it  an  inaccuracy.     Perhaps  upon  privy  to  the 
consideration  the  Plaintiff  will  think,  his  title  will  be  better  fraud,  or  where 
without  it.  tliey  are  set 

^^^-■^  aside  on  pay- 

mi  -  .         *°^  ®^  much 

The  point  as  to  the  re-conveyance  was  afterwards  waived  money    a  rc- 

by  the  Plaintiff.  conveyance 

ought  to  be 
decreed. 


MILLS,  Ex  parte.  1793. 

Dec.  23<i. 
I^'R.  HANKE  Y  the  banker  was  creditor  under  the  bank-    In  case  of  a 

ruptcy  of  Milisy  Warrington,  and  SwansUm  upon  four  surplus  coming 

notes;   one  of  which  was  upon  the  face  of  it  payable  with  ^  *  bankropt 

interest  at  the  rate  of  5  per  cent. ;  the  other  three  amounting  ^^^,  *  ^"  .   ^® 

in  the  whole  to  9000/.  were  merely  nptes  payable  on  demand.        .      . 

A  surplus  being  left  af^r  the  creditors  had  received  20  shil-  ^i^^^ ^  j^  ^  ^^^^ 

lings  in  the  pound,  the  banker  petitioned  for  interest  upon  tract  for  it  ap- 

these  notes  subsequent  to  the  date  of  the  commission.    He  pearing  either 

represented  the  transaction,  upon  which  his  debt  arose,  thus ;  o°  the  face  of 

that  the  partnership  used  to  make  payments  into  his  bank,  *"®  security  or 

and  to  draw  upon  him ;  that  they  usually  settled  their  ac-    ^  *^*  ®°^' 

counts  every  half  year ;  when,  if  it  appeared,  that  they  had 

overdrawn,  notes  were  given  for  the  balance ;  that  these  notes 

were  of  that  description;  that  it  happened  by  mistake  of  the 

X  2  person. 
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1793.         person^  who  drew  the  notes,  that  three  of  them  were  made 
H^T"^  payable  on  demand :  but  that  the  real  intention  of  the  parties 

Ex  varte  ^^'  ^^^^  these  balances  should  carry  interest.  Upon  that 
petition  Lord  Thurlow  ordered,  that  interest  should  be  com- 
puted on  all  these  notes  (87).  The  object  of  this  petition 
was  to  have  that  order  discharged. 

Attorney  General  and  Solicitor  General,  for  the  Petitioii. 
From  the  first  statute  of  bankrupts  in  the  time  of  Hen.  YIII. 
to  the  case  ot  Bromley  v.  Goodere,  1  Atk.  75,  in  the  year  174S, 
no  creditor  has  had  interest  upon  his  debt  beyond  the  date 
of  the  commission  (88).  From  that  year,  though  it  cannot  be 
doubted,  that  in  almost  every  considerable  bankruptcy,  where 
there  was  a  surplus,  many  of  the  creditors  must  have  been 
considered  as  having  dealt  upon  an  impUed  contract  for  in?- 
terest,  yet  no  creditors  except  those  within  the  rule  of  that 
case  have  ever  succeeded  in  such  an  application.  The  note 
carrying  interest  upon  the  face  of  it  would  entitle  the  creditor 
to  interest  within  the  rule  laid  down  by  Lord  Hardwicke,  but 
the  other  notes  payable  upon  demand  are  distinguishable. 
Ex  parte  Marlar,  1  Atk.  150.  The  case  of  notes  payable 
Upon  demand  or  at  a  particular  day,  if  interest  is  not  re- 
served upon  the  face  of  it,  would  be  distinguished  in  this ; 
that  no  more  would  be  permitted  to  be  proved  than  the  ex- 
press sum  in  the  note  at  first,  unless  a  surplus  appeared; 
though  interest  would  have  been  given  as  damages,  if  in  the 
fbrmer  Case  a  demand  was  made.  But  nothing  is  to  be  re- 
covered in  bankruptcy  u]K>n  the  foot  of  damages.  The  Lords 
Commissioners,  when  this  petition  was  before  them,  found 
great  difficulty  in  acceding  to  Bromley  v.  Goodere,  .  Two  of 
them  were  clearly  against  it ;  though  I  admit,  they  did  con- 
sider it  as  that  sort  of  authority,  that  was  not  to  be  shaken 
without  great  consideration.  It  is  difficult  to  distinguish  the 
case  of  a  contract,  by  virtue  of  which  interest  should  be  pay- 
able, but  where  there  is  no  writing,  from  that  species  of  con- 
tract, upon  which  Lord  Harduncke  held,  that  it  should,  viz. 
a  written  contract  upon  the  face  of  it  carrying  interest. 
Lord  Commissioner  WiUon  stated,   that  he  could  make  no 

sense 

(87)  3  Bra.  C  C  604.  parte   HUl.     Ex  parte  Pattm, 

(88)  Post,  Vol.  XI,  654,  JEr    1  Glyn  ^  Jam.  332. 
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sense  of  tbe   order.     Lord  Commissioner  Eyre  said,  IT  the  1793. 

question  was  new,  he  should  find  it  very  difficult  to  make  such        jyiT^^ 

an  order:  but.  they  felt  great  difficulty  in  distinguishing  be-       Ex  parte, 

tween  that  case  and  this.    There  have  been  applications  in 

*  mixed  cases ;  viz.  where  there  have  been  contracts  upon  the       [  *397  ] 

fiice  of  them  carrying  interest,  and  other  contracts,  by  virtue 

of  which,  if  no  bankruptcy  had  taken  place,  there  would  have 

been  a  claim  of  interest ;  and  in  the  one  case  the  claim  has 

been  admitted  by  the  Court,  in  the  other  rejected.    There  is 

no  authority  given  by  any  of  the  statutes  for  the  decision  in 

Bromley  Y.  Goodere;  therefore  it  ought  not  to  be  carried 

fiurther^  than  constant  usage  has  adopted  it  in  the  extent,  to 

which  it  has  been  carried.    Ex  parte  Champion,  SBro.  C.  C 

486,  went  upon  the  same  idea  of  contract  as  this  order :  but 

neither  Champion  nor  Hankey  had  justice  done  to  them,  if 

the  case  is  to  be  put  upon  contract ;  for  one  term  only  of  the 

contract  is  taken;  and  interest  is  not  given  in  the  beneficial 

manner,  in  which  they  must  have  had  it  upon  that  ground. 

There  is  no  one  act  concerning  bankrupts,  that  does  not  speak 

of  the  disposition  of  the  surplus. 

It  is  impossible  out  of  any  of  them  to  shew,  that  the  Court 
is  to  carry  forward  the  terms  of  the  contract  The  thing  to 
be  paid  is  the  debt  due  at  the  bankruptcy.  The  subsequent 
mterest  is  not  then  due.  The  first  case  after  1743  is  Ex  parte 
Rooke,  22d  December,  1753,  1  Atk.  244.  There  an  order 
was  made  for  interest  at  4  per  cent,  from  the  date  of  the 
report ;  and  that  on  payment  of  the  sum  reported  due  with 
interest  the  commission  should  be  superseded.  That  does  not 
apply ;  for  the  petition  was  to  have  the  commission  super- 
seded ;  that  is,  to  be  put  in  the  same  case,  as  iT  no  commission 
had  issued.  The  parties  stood  still  for  ten  years.  Therefore 
the  Court  refiised  to  supersede  the  commission  except  on  pay- 
ment of  interest.  In  Ex  parte  Hawkins,  4th  April,  17§4j 
there  was  a  direction  to  compute  interest :  but  that  was  as  ^ 
specialty  creditors.  On  the  3d  November,  1755,  qn  petition 
of  a  bankrupt  the  order  was  to  compute  interest  upon  all  such 
debts,  as  carry  interest,  (which  means  always  carrying  interest 
on  the  face  of  them,)  and  that  the  overplus  shpuld  be  pa|d  to 
the  bankrupt.  The  next  was  in  the  matter  of  Massey  before 
Lord  Camden,  g2d  December,  1768.    That  w^s  a  petition  by 

assignees. 
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1793.         assigneesi  who  werie  creditors  by  bond  and  simple  contract. 

^^p^  They  demanded  subsequent  interest  upon  the  aggregate  of 

Exnarte        ^'^^  debts.    In  that  case,  and  in  Ex  parte  Ferguatm  on 

petition  of  bond  creditors,  the  order  was  to  compute  interest 

upon  the  bond  debts  from  the  respective  dividends,  to  be  paid 

[  ♦298  ]      out  of  the  surplus.    •In  the  matter  of  Tyssen  a  bankrupt, 

1775,  on  the  petition  of  judgment  creditors,  the  order  was  to 
compute  what  was  due  to  the  petitioners  and  other  creditors, 
whose  debts  carry  interest,  for  interest  from  the  date  of  the 
jfinal  dividend.  In  the  matter  of  Rutter  a  bankrupt  before 
Lord  Baihurst :  that  was  also  a  case  of  bond  creditors.  In 
Ex  parte  Hyde  before  the  Lords  Commissioners  in  1783  there 
were  creditors  by  bond  and  notes.  The  order  was  to  pay  the 
remainder  of  their  debts  together  with  interest  upon  such,  as 
carried  interest,  at  the  rate  reserved  by  the  respective  secu- 
rities. These  are  all  the  orders  previous  to  the  order  of 
Lord  Thurhw  now  disputed.  Another  class  of  cases  is  that 
of  joint  and  separate  creditors.  The  effects  there  are  appKed 
distributively :  but  it  has  been  often  determined,  that  after  the 
joint  creditors  are  paid  20  shillings  in  the  pound,  the  separate 
creditors  must  be  paid  the  same,  before  the  joint  creditors, 
whose  securities  carry  interest,  shall  have  any.  If  the  nature 
of  the  contract  prior  to  the  commission  is  to  decide,  there  is 
no  reason,  why  they  should  not  have  out  of  the  joint  effects 
interest,  as  they  have  the  principal ;  before  the  separate  cre- 
ditors can  claim  at  all.  Lord  Hardwicke  says,  the  first  statute 
of  bankruptcy  S4th  and  35th  Hen.  YIII.  has  been  so  much 
altered  by  subsequent  acts,  that  it  deserves  no  consideration : 
but  it  seems  to  deserve  a  great  deal.  The  text  apparently 
bears  against  my  proposition :  but  it  is  an  act  providing  a  mode 
of  proceeding  against  a  debtor  analogous  in  some  degree  to  an 
execution.  It  is  impossible  however  to  read  the  subsequent 
acts,  especially  those  made  since  1743,  without  seeing,  that 
the  language  applies  merely  to  debts  due  at  the  bankruptcy. 
'*  Debt  or  duty'*  are  the  words,  upon  which  the  principle 
arises,  that  nothing  by  way  of  damages  can  be  claimed.  The 
proviso  as  to  debts  and  duties  is  strong  for  this ;  for  while  the 
proceeding' was  simply  such,  as  this  statute  provides,  it  was 
simply  an  execution  on  behalf  of  those  creditors,  who  sued  it; 
for  the  subsequent  statutes  provide  for  other  creditors  coming 

in. 
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In.    Unlei»  tiiere  was  tlm  proviso  in  the  statute  it  would  have  t79S. 

been  a  discharge  of  the  bankrupt;  and  this  provision  was  yT""^ 

Absolutely  necessary  to  keep  alive  the  demand,  not  for  interest,  »        ' 
bat  for  the  debt. 

Lard  Chancellor.  '        [  ^^  ] 

That  statute  cannot  apply  to  it;  for  at  the  date  of  that 
st^itute  there  could  be  no  demand  for  interest. 

Interest  fc»r  money  was  usury  then ;  and  therefore  could  be 
neither  a  debt  nor  a  duty.  When  by  law  interest  was  per« 
milted  to  be  taken,  and  the  rate  of  it  was  fixed,  then  it  became 
a  debt  or  a  duty.  The  difficulty  upon  the  subsequent  statutes 
will  be  to  shew,  that  I  can  take  away  from  the  creditors  any 
of  the  estate  without  full  satisfaction. 

for  the  Petition. 
No  act  has  given  authority  to  apply  the  property  of  the 
bankrupt  to  any  thing  not  a  debt  at  the  time  of  the  bank- 
ruptcy. The  statutes  direct  the  surplus  to  be  pud  to  the 
bankrupt.  By  4th  and  5th  Ann.  c.  17,  bankrupts  are  dis** 
charged  from  all  debts  due  and  owing  at  the  time  they  became 
bankrupts. 

Lard  Chancellor. 
That  supposes  an  insolvent  estate,  where  there  is  no  sur^ 
plus;  for  the  bankrupt  is  also  to  have  an  allowance.  The 
stiitute  meant  to  give  him  a  benefit,  he  had  not  before ;  to  dis- 
diarge  him  from  all  debts  at  the  time  of  the  bankruptcy  witfi 
an  the  consequences  of  those  debts.  In  the  clause  with  re- 
gard to  the  surplus  he  is  to  have  it  afler  full  satisfaction. 
The  debt  is  antecedent  to  the  bankruptcy ;  and  continues  till 
payment. 

For  the  Petition. 
Between  the  4th  and  5th  Ann.  and  7th  Geo.  I.  a  debt 
payable  at  a  future  day  could  not  have  been  taken  in  com- 
putation ;  and  till  5th  Geo.  II.  it  could  not  be  the  ground  of 
suing  out  a  commission.  Therefore  previously  to  7th  Geo.  I« 
the  bankrupt  remained  liable  to  those  debts.  Lord  Hardwicke 
considered  this  only  with  regard  to  the  bankrupt  himself:  but 

it 
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1793.         it  18  extremdly  important  with  regard  to  those  creditors,  who 
are  prevented  from  proving  under  the  commission,  but  have  a 
fair  demand  in  conscience ;  as  where  it  lie's  in  covenant  not 
f  *SO0  1      ^^o^l^ci^i  Of  ^  damages.    *  In  another  petition,  'Ex  parte  Ver^ 

nottf  now  before  the  Court  upon  this  question,  the  creditor  is 
a  Vnost  meritorious  creditor  for  a  debt  previous  to  the  bank- 
ruptcy ;  a  creditor  from  whom  the  surplus  principally  arose ; 
where  a  large  sum  of  stock  was  lent  to  the  bankrupt  under  a 
coi^act  to  replace  it  That,  it  has  been  determined,  cannot 
be  proved  under  the  bankruptcy.  Such  a  creditor  will  be 
grossly  injured.  Interest  accrued  after  the  commission  is  un- 
questionably a  debt  after  the  commission.  Interest  is  a  new 
debt  created  by  delay  of  pajrment  The  case  of  a  bond  is 
different;  for  the  penalty  being  forfeited,  that  is  the  debt. 
A  sum  payable  on  a  future  event  cannot  be  proved,  except  in 
the  case  of  bottomry  or  respondentia  debts  under  19th  6a».  IL 
That  was  on  the  ground,  that  it  was  a  debt,  that  did  not 
accrue  till  after  the  bankruptcy ;  and  therefore  was  not  within 
the  bankrupt  laws. 

At  all  events  it  ought  not  to  be  carried  beyond  Bromley  v« 
Goodere.  Why  was  no  interest  given  beyond  the  penalty  of 
the  bond  in  that  case  ?  If  it  is  to  be  considered  on  the  ground 
of  delay  of  payment  by  executing  the  commission,  there  ought 
to  have  been  interest  beyond  the  penalty.  The  reason  was, 
because  the  penalty  was  the  utmost  sum,  for  which  debt  could 
have  been  had  at  the  time  of  issuing  the  commission. 

The  habit  of  dealing  stated  by  these  creditors  proves  no 
separate  independent  contract  for  interest.  When  by  the  com- 
mission an  end  was  put  to  that  dealing,  what  ground  was  there 
ff^r  any  contract  for  interest?  In  an  action  interest  could 
have  jbeen  allowed  only  by  way  of  damages  for  non-payment 
of  a  debt. 

The  argument  in  support  of  the  order  was  stopped  by  the 

Cewt, 

Lord  Ci^NCELLOR. 

It  was  with  surprise,  that  I  heard  that  case  of  Bromley  v. 
CKld  questioned.    It  has  now  been  above  fifty  years  confirmed 
by  every  Judg^,  who  has  sat  in  this  Court.  I  never  heard  a  cri- 
ticism 
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tidsm  upon  k,  except  an  observation,  which  is.obvious  enoughf 
that  it  is  hard,  a  bond  should  be  in  a  worse  conditicm  than 
a  notie,  because  the  interest  in  one  case  is  stopped  by  the 
penalty,  and  in  the  other  goes  on  till  actual  payment.  It  is 
hard  on  the  other  interests,  which  cannot  be  proved  under  the 
commission :  but  I  do  not  reheve  the  hardship  of  those  cre- 
ditors by  imposing  a  hardship  on  other  creditors.  That  deter«> 
mination  was  by  no  means  a  rash  determination.  The  case  was 
argued  with  all  the  ability  of  the  bar ;  and  the  Chaneellor 
determined  it  upon  full  consideration.  It  is  perfectly  well 
founded.  Any  other  condusicm  would  have  been  erroneous. 
I  should  think,  it  would  be  removing  land-marks  to  disturb  it 
at  the  distance  of  fifty  years.  But  if  the  point  was  new,  my 
assent  goes  to  the  reasoning  as  well  as  the  authority.  It  lies  in 
a  narrow  compass.  It  can  only  arise  upon  the  4th  and  5th  Anne; 
for  it  is  clear  upon  the  former  acts,  that  a  creditor  not  fuQy 
satisfied  had  all  his  remedy  open ;  and  then  the  dividend  re- 
ceived was  payment  only  pro  ianio.  The  remainder  remained 
to  be  recovered  against  his  person ;  and  his  fiiture  effects  con- 
tinued liable.  When  the  statute  made  the  certificate  a  bar,  it 
required  very  express  words  to  declare  the  creditors  to  be 
totally  precluded  by  making  a  stop  in  the  arrangement  of  the 
bankrupt's  effects,  and  saying,  that  property  should  be  taken 
from  the  creditors,  before  they  were  fully  paid  and  satisfied. 
The  act  does  no  such  thing.  Nothing  but  an  express  specific 
provision  to  declare,  that  all  debts  should  be  taken  with  a 
stop  as  at  the  time  of  the  bankruptcy,  would  have  induced  me 
to  make  a  conclusion  against  the  principle,  upon  which  the  act 
was  made  for  the  benefit  of  the  creditors,  not  of  the  bankrupt. 
The  fund  belongs  to  the  creditors.  It  goes  on,  and  produces 
considerable  profits.  The  surplus  after  full  satis&ction  belongs 
to  the  bankrupt.  Till  that  in  natural  justice  the  creditors 
have  a  right  to  retain  it  against  any  claim,  the  bankrupt  can 
set  up.  A  just  demand  includes  in  it  the  idea,  that  it  must 
also  be  a  legal  demand.  Upon  that  the  Court  has  not  thought 
itself  warranted  to  give  interest  upon  a  bond  beyond  the 
penalty.  But  two  cases  were  cited  in  the  argument  of  Brom- 
ley V.  Child,  before  Lord  Hardwicke ;  for  a  surplus  is  unfor- 
tunately a  very  rare  case.  The  events,  by  which  Sir  Stephen 
Etance^B  estate  so  long  afler  his  death  turned  out  productive, 

are 


1793. 


Mills, 
ExparUm 


Under  bank- 
mptcy  no  inte- 
rest beyond 
the  penalty  of 
a  bond. 
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1703.         are  very  uncommon.   The  two  cases  cited  there,  were  Ex  parte 

^^^^^  Dew  in  1789,   and  Ex  parte  Pring.     In  the  former  there 

„        \        were  no  creditors,  whose  debts  carried  interest  by  contract; 

Where  debts    ^^^refore  Lord  Hardwicke  could  make  no  provision  for  them 

did  not  carry  consistently  with  the  rule,  he  laid  down :  but  before  he  ddi- 

interest  by  the  vered  the  surplus,  he  obliged  the  bankrupt  to  pay  the  contri- 

contract,  the     bution  paid  by  the  creditors,  who  came  in  imder  the  commis- 

Coart  made      ^^^^    In  ^jj^  other  case  a  person  had  been  a  surety  in  a  bond ; 

pankrup  ^    ^^^  ^^  obliged  to  pay  the  whole  amount  of  the  bond.     He 

\  \»         ^    e    was  admitted  to  come  in,  there  being  a  surplus,  to  the  fUD 

the  sorplns.      amount  of  all  recovered  against  him  and   his  costs.     Being 

A  surety  ad-    damaged  in  consequence  of  being  surety,  and  having  a  right 

mitted  under    as  to  that  as  against  the  bankrupt.  Lord  Hardwicke  admitted 

the  bankruptcy  him  to  receive  it,  before  he  ordered  the  surplus  to  be  paid 

of  his  pvincipai  ^^^^^     ^  |.jjg  argument   in  Bromley  v.  Child  was  so  much 

**  *  '[®^^"  laboured,  I  dare  say,  no  other  case  could  be  found.  The 
h'  d  his  ^^^  ^^  often  occurred  since ;  and  without  any  variation 
costs  there  be-  ^^^  Hardwicke*8  line  has  been  pursued  by  every  Judge, 
ing  a  surplus.     Therefore,     if    I    should   consider  that  as  a  question  now 

open,  nothing  would  be  fixed  or  certain  in  the  law  and 
practice  of  this  Court  in  the  exposition  of  the  statute  law ; 
and  a  statute,  of  which  thb  Court  has  a  constant  and  pecu- 
liar cognizance.  I  cannot  distinguish  the  case  of  interest 
due  by  contract,  where  there  is  no  note,  from  the  case, 
where  there  is  a  note.  Lord  Hardwicke  went  no  farther, 
because  there  were  no  creditors  but  creditors  by  bond  and 
by  notes ;  and  he  was  so  correct,  that  he  never  would  go 
beyond  the  case  before  him.  It  is  admitted  for  the  peti- 
tion, that  it  is  impossible  to  draw  the  distinction ;  and  that 
if  the  note  is  evidence,  and  therefore  where  there  is  a  note, 
it  is  well  founded,  it  must  be  equally  so,  where  it  is  other- 
wise evidenced  (89).  I  have  some  doubt  as  to  the  other 
part  of  the  case.  Hankey  was  a  banker.  He  can  have  no 
interest  certainly  as  holder  of  a  promisory  note  payable  on 
demand :  but  if  it  is  really  the  balance  of  over-drawing,  and 
the  note  is  out  of  the  question,  the  banker  is  entitled,  not 
by  way  of  damages,  but  from  the  implied  contract  between  the 
parties  upon  the  constant  course  of  dealing  between  banker 

and 

(80)  Ex  parie  Morris,  ante,  Vol.  I,  132. 
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und  customers  (90).  But  I  doubt,  whether  this  90007.  the 
junount  of  these  three  note^  is  precisely  the  just  and  due 
balance  of  over-drawing  between  the  banker  and  his  cus- 
tomer. As  to  the  note,  which  he  took  expressly  payable 
^  with  interest,  it  appears  to  me,  that  was  meant  as  a  standing 
debt;  not  to  enter  into  the  account  between  them  as  banker 
and  customer.  As  to  the  others  the  case  is  a  little  different; 
they  are  only  to  ascertain  the  balance  due  at  some  particular 
period.  They  go  on  paying  their  cash  into  this  house. 
Whenever  they  made  a  payment  into  the  house,  it  would 
stop  interest  upon  that.  The  banker  need  not  declare  upon 
the  note.  Where  there  is  a  note  payable  on  demand,  you 
need  not  declare  upon  it,  or  give  it  in  evidence. 


1798. 


M1LLS9 
EKjparUm 

[  •SOS] 


For  the  Petition. 
The  Defendant  might. 


Lord  Chancellor. 
If  he  had  declared  upon  the  note,  he  could  only  have  re-    Creditor  bj 
covered  the  sum  in  the  note:  but  if  there  was  a  count  upon  note  need  not 
the  mutttatusy  he  could  have  recovered  upon  the  loan.    It  was  "®®»'*  uipon 
a   loan  at  interest,    and  then  notwithstanding  the  note  he     ^         "'^ 
might  have  recovered  without  it.    But  it  is  necessary  to  settle  ^    .        "^ 
the  fiu^t,  whether  it  was  really  a  loan.    The  note  certainly 
would  not  only  not  carry  interest,  but  is  rather  a  presumption 
against  it.     Lord  Hardwicke^s  order,  and  the  subsequent  de- 
terminations, certainly  go  no  farther,  than  where  interest  is  due 
at  law  ex  contractu. 


The  Court  directed  the  order  thus ;  To  compute  interest 
upon  such  debts,  as  either  upon  the  face  of  the  security  or 
by  force  of  the  contract  between  the  parties  carry  inte- 
rest (91 ). 


(90)  See  post,  Laumdes  v.  Col- 
Um,  Vol.  XVII,  27,  and  the 
note,  ante,  1, 63.  Ex  parte  Koch, 
I  Ves.  Sf  Bea.  342. 

(01)  Separate  creditors  can- 
not have  interest  out  of  the  se- 


parate estate,  until  the  joint 
creditors  have  received  twenty 
shiUiogs  in  the  pound.  Ex 
parte  Boardman,  iCook^tBank. 
Law,  184.  8th  edit  by  Mr.  Roatt, 
208.     Post,    Ex  parte   Ciarke, 

Vol. 
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1703.  Vol.  I V,  677.    Ex  parte  Reew,  entided  to  Interest;  who  shall 

^^^^^  IXy  688.    By  the  general  bank*  first  receive  interest  at  the  rate 

JiiLLS,        roptact,  eCreo.  IV.  c.  16.  f.  132,  reserved,    or    bylaw  payable, 

^^  *       all  creditors,  who  have  proved  from  the  date  of  the  commis- 

nnder  the  commission,  are  en-  sion ;    and    afterwards  alL    the 

titled  to  interest  out  of  a  sorplns;  other  creditors  at  the  rate  of 

with  a  preference  to  creditors  4  per  cent. 

by  law  previously  to  that  act 
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1704. 

Jim.24rt,27lA,  DUNGEY  v.  ANGOVE. 

S8I*. 
Tenant  cannot  TN  1778  Dungey  being  in  possession  of  premises  belongmg 
file  a  bill  of  ^  Angove  took  a  lease  from  him  for  twenty-one  years, 

interpleaoer       Under  that  lease  he  paid  rent  eight  or  nine  years,  till  notice 

against  his        ^  ejectment  was  served  upon  hun  under  a  title  of  Hemal 

landlord  on  no-         **  ^ 

lice  of  eject-    ^^^^^^  ^  ^^^  ^^  b^  landlord.    This  ejectment  was  non- 

meat  by  a  prossed :  but  the  tenant  on  account  of  it  refused  to  pay  any 
ctranger  nnder  more  vent ;  and  fil^d  a  bill  of  interpleader.  The  answer  of 
a  tid^  adverse  Hemal  was  taken  without  oath.  The  case,  he  set  up  by  his 
to  that  of  the  answer,  was,  that  though  the  legal  estate  was  in  Angove,  yet 
^'^^^,  r  *  c^  ^^  appeared  by  a  decree  in  another  cause,  that  after  certain 
Ihi  i  an  in-  ^^^^^^^^^^^  discharged  he  would  stand  1^9  trustee  for  Gar- 
qairy  into  the  ^^^*  ^^^  ^bat  Hemal  had  a  post  obit  of  G($rpeth  accom- 
circnmstances  panied  with  a  demise  of  the  land.  It  appeared  in  the  course 
was  directed ;  of  the  cause,  that  Hemal  had  sold  his  claim  to  Siephenion, 
and  the  report  ^ho  was  not  a  party ;  but  acted  as  solicitor  for  the  Plaintiff, 
confirming  the  ^he  rent  had  been  paid  into  Court  by  the  tenant.     The 

^^  \.    ^.    '    afiidavit,  on  filini?  the  bill,  was  not  in  the  usual  form ;  but  to 
VTAS   dismissed 
with  costs  to    *^^  effect :  "  that  the  bill  annexed  is  not  with  the  consent, 

the  landlord  *'  Icnowledge,  or  combination,  of  either  of  the  Defendant 
as  between  at-  ^  therem  mentioned ;  but  merely  of  this  DeiK>nent's  own  free 
tomey  and  *' wilL"  Upon  the  opening  (92)  the  Lard  Chancellor  ex- 
client,  to  be  pressed  his  surprise  at  this  bill ;  which  he  said  ought  to  be 
paid  by  the  dismissed  with  costs  upon  the  face  of  it;  being  an  interplead- 
Jil"!;SL"n  |»«  l>ffl  b'P^ght  by  a  ten«t  under  a  lease  agaimt  his  l«,d- 
the  latter  to  l^'^t  be^uije  a  stranger  set  up  a  title  adverse  to  the 
shew  cause  landlord^ 
why  he  should 

not  be  struck  (p2)  Ante,  106. 

ofi*  the  roll. 
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For  the  Plaintiff. 
The  tenant  would  be  liable  to  an  action  of  trespass  for 
lib  enjojrment. 

Lord  Chancellor. 
Then  he  will  bring  an  action  against  his  landlord  upon 
the  covenant  in  his  lease.  I  can  conceive  a  tenant  entitled 
to  bring  such  a  bill^  where  two  persons  dispute,  which  is  the 
representative  of  the  lessor:  but  in  this  case  how  mon- 
strous a  thing  would  *  it  be,  if  it  was  in  the  ]K>wer  of  the 
tenant  to  make  the  landlord,  at  law  the  Defendant  in  the 
ejectment,  disclose  his  tide  by  an  interpleading  bill!  I  shall 
desire,  when  all  the  circumstances  are  stated,  to  be  furnished 
with  a  ground  to  believe,  I  am  not  acting  criminally  in  hear- 
ing a  bill  of  interpleader  filed  by  a  tenant  admitting,  he 
holds  under  a  lease,  and  calling  tiie  lessor  into  this  Court  to 
question  that  tide,  which  he  has  acknowledged  by  accepting 
the  lease,  merely  on  a  suggestion  of  a  stranger  making  tide. 
The  only  case,  in  which  a  tenant  can  come  into  this  Court 
upon  such  interpleading  bill,  is,  where  the  lessor  has  done 
some  act  himself  to  embarrass  die  tenant ;  which  b  die  dase 
of  a  mortgage  ( 93). 


1794. 


DUNOBT 
V. 

Anoovb. 


[•306] 


Solicitor  General  and  Mr.  Shooter ^  for  the  Plaintiff. 
In  Field  v.  Todd {9^)  die  Plamtiff,  who  was  a  packer, 
did  not  upon  the  bankruptcy  otDewhurst  return  die  goods  to 
Hill,  who  had  deUvered  diem  to  him  to  be  padded  for  Dev- 
hurst ;  which  he  ought  to  have  done  upon  the  principle  now 
stated.  It  was  held,  that  he  need  not  look  to  the  tide; 
but  being  an  innocent  holder  ought  not  to  be  doubly  vexed, 
and  that  the  question  ought  to  be  agitated  between  die  parties 
diemselves.  The  Court  has  done  the  same  in  die  case  of 
tenants  of  estates,  even  where  the  tenant  occupies  by  demise 
of  one  person,  and  a  claim  is  made  by  another.  Wood  y. 
Kaye  before  Lord  Thurfow  is  not  to  be  distinguished  from 
thb.  There  a  house  was  devised  to  trustees  for  the  separate 

use 

(93)  Post,  Cowim  v.WiUiamM, 
Vol.  IX,  107.  XI,  344.  Clarke 
V.  J9yfie,  XIII,  383.  XVI,  203. 
Smith,  V.  Target,  2  Anttr.  57B. 


JokMmn  V.  Atkimmm,    3  Anttr. 
796.   Homan  v.  Moore,  4  Pri.  A. 
(94)  Cited  ante,  104. 
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use  of  Mrs.  Kaye^  with  a  provision  for  the  rent  to  be  paid 
to  the  person,  to  whom  she  should  give  a  letter  of  attorney. 
The  trustees  not  acting,  Mr.  and  Mrs.  Kaye  entered.  In 
1783  they  executed  a  lease  to  Wood  for  seven  years,  if  she 
should  so  long  live.  In  1787  the  trustees  at  the  instigation 
of  her  son  insisted,  that  as  the  estate  was  devised  to  them, 
lii^  had  a  right  to  receive  the  rent  and  apply  it  to  ans¥^er 
repairs  on  other  parts  of  the  estate ;  and  they  gave  notice  to 
ihe  tenant  not  to  pay*  In  consequence  of  his  refusal  the 
lessor  proceeded  uppn  the  lease ;  and  the  tenant  filed  a  UlL 
It  W9fi  insisted,  as  it  is  oow,  that  a  person,  who  had  taken  a 
lease  frpoo^  another,  eouU  not  file  such  a  bill.  The  Chancellor 
Baidy  it  would  be  the  most  detrimental  thing  to  the  public 
and  to  tenants ;  because  nothing  can  be  more  material,  than 
that  tenants  ; shall  be  safe  *  in  the  occupation  of  the  estate; 
<lhat  if  the  landlord  has  a  complete  title,  he  may  indemnify 
them ;  but  that  if  he  does  not  take  care  of  the  defence,  the 
coiisequenoe  is,  the  tenant  has  a  right  to  come  into  equity. 
JnSurty  v.  Lord  Wattkam,  28th  Feb.  1785,  under  the  will 
of  Mr*  Obmus  Lord  WaUham  conceived  himself  to  be  abso- 
lutely, entitled  to  an  estate  in  Essex*  He  had  let  two  farms 
to  Surry.  A  person  claimed  under  the  will,  insisting,  that 
his  virife  was  the  legitimate  daughter  of  the  devisor,  and 
threatened  an  ejectment  Lord  WaUham  calling  for  his  rent, 
the  ttmant  filed  a  bill  of  interpleader.  The  injunction  was 
continued  to  the  hewing,  ^  the  rent  being  paid  into  Court. 
BoA  these  cases  were  cited,  when  this  cause  came  before 
Lord  Tkurlaw  upon  the  question,  whether  the  injunction 
should  be  continued;  and  Lord  Thurhw  affirmed  what  he 
had  done;  and  directed  the  isgunction  to  be  continued  on 
paying  the  money  into  Court  (95).  The  circumstance,  that 
l;he  PlaintifF  had  taken  by  demise  from  the  Defendant,  oc- 
curred in  both  those  cases.  Aldrich  v.  Thompson  was  before 
.both   Sir  Thomas  Sewel  and  Lord  Thurhw.    It  is  reported 

upon 


(95)  The  Lord  CkanceUor  ob- 
served, that  it  appeared  by  the 
note  in  3  Bro.  C.  C  36,  that  on 
the  motion  to  dissolve  the  injanc- 
tion  Angove  consented  to  waive 
the  right  to  dismiss  the  bill ;  and 


that  the  injunction  should  go  on 
paying  the  money  into  Conrt ; 
and  said,  he  did  not  blame  hira ; 
as  he  might  have  thought  it  very 
difficult  to  get  his  rent,  if  not 
paid  into  Court. 
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upon  the  original  hearing,  2Bro.  C.  C  14d.  Persons  having 
rent-charges  distrained  upon  the  tenants.  They  filed  a  bill 
of  interjdeader.  It  was  insisted,  they  had  no  right  to  do  so ; 
whatever  right  they  had  to  an  indemnity.  Sir  Thamas  Sewel 
thonght  they  could  not  file  the  bill:  but  Lord  Tkurlow  or- 
dered the  rent  to  be  brought  into  Court  In  Brimer  ▼• 
Buchanan f  S8th  Nop.  1788,  the  Pldntiff  had  received  several 
sums  of  money  from  government,  for  com  shipped  for  the 
public  service.  He  filed  a  bill  against  several  persons,  who 
set  up  claims.  One  claimed  in  respect  of  the  freight  of  the 
com ;  which  would  have  been  answerable  for  the  freight.  It 
was  insisted,  he  had  no  right  to  file  the  bill;  for  that  he  was 
bound  to  account  with  those,  under  whose  authority  he  acted. 
Lord  TAurlow  thought  otherwise;  that  the  money  having 
come  actually  to  his  hands  froih  government,  though  under 
«B  authority  that  ought  not  to  be  acted  upon,  he  was  liable; 
and  therefore  might  file  the  bill. 


1794. 


DuNGBlr 
Anoov^ 


Lard  Chancellor. 
In  aU  these  cases,  the  party  has  a  right  to  the  specific 
money :  but  the  case  of  a  tenant,  who  disavows  his  landlord, 
is  different.  He  never  can  be  called  upon  to  pay  the  rent  to 
the  other  person.  While  the  tenant  is  bound  by  contract  to 
pay  to  Angove,  Hemal  may  eject  him ;  and  may  bring  an 
action  for  use  and  occupation :  but  he  never  can  for  the  rent. 
It  is  a  different  demand.  The  parties  interjdeading  must  each 
in  supposition  have  a  right  to  the  same  demand.  Here 
that  cannot  be  set  up  ;  for  an  action  for  the  rent  he  never 
can  have. 
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For  the  Plaintiff. 
It  will  be  in  effec:  the  same  action. 


Lord  Chancellor. 
Where  there  is  a  demise,  an  action  for  use  and  occupatioii    Where  there 
cannot  be  brought  by  the  lessor  :  but  it  must  be  upon  the  deed  >»  a  demise, 
for   the   rent.      If  another  person  claims,  he  may  bring  an  i®**®"*  cannot 
action  for  use  and  occupation.     The  case  of  Woodv.  Kaye    ""8*''*^  on 
is  very  right ;  and  directly  opposite  to  this.    The  title  of  the  ^^^^^  ^i^^ 

trustees  ^   stranger 
may :  but  it  must  be  upon  the  deed  for  the  rent. 
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trustees  were  derirative  from  that  of  the  cestuy  que  trust ;  and 
was  consistent  with,  it  The  tenant  did  not  come  to  disayow 
the  title  of  the  landlord.  It  was  a  question  between  trustees 
and  the  cestuy  que  trust ;  with  which  the  tenant  had  nothing 
to  do.  The  rights  of  the  trustees  and  eestuy  que  trust  stand 
on  the  same  foundation.  So  Aldrich  v.  Thompson  was  a  dear 
case  of  interpleader;  for  the  annuitants  were  <^laiming  their 
rights  by  contract  with  a  person^  they  had  permitted  to  con- 
tinue in  possession  of  the  estate. 


[•808] 


AtiM^egrOisikrdl,  and  Mr.  Hottist,  for  the  Defendant 
Hemml. 
The  parties  have  acquiesced  in  treating  this  as  a  case  of 
interpleader.  The  Plaintiff  is  only  to  bring  the  parties  to  a 
hearing.  If  a^person  b  seided  of  an  equity  of  redemptioi^ 
has  made  a  lease,  and  give  notice  not  to  pay  rent  to  the  raort- 
gagee,  but  to  himself,  the  tenant  may  file  a  bill  of  interpleader, 
if  the  landlord  refiises  to  indemnify  him.  If  the  mortgage  is 
subsequent  to  the  lease,  the  tenant  is  involved  in  the  dispute 
by  the  act  of  the  •mortgagor.  A  question  may  arise,  whether 
the  mortgage  is  paid  or  not.  In  another  cause  it  appears,  that 
this .  is  a  case  of  that  sort.  The  Defendant  Angowe  having 
submitted  to  this  case  from  time  to  time,  and  suffered  an  in- 
junction to  go  and  be  sustained,  his  conduct  has  operated  in 
fact  to  remove  the  neceJBsity  of  applying  for  a  receiver  in  that 
other  cause.  This  cause  never  would  have  had  the  effect,  it 
has,  if  the  other  Defendant  had  either  demurred,  or  mov^ 

• 

to  dissolve  the  injunction.  But  as  the  money  is  in  Court,  the 
Court  will  retain  it  till  the  report  in  the  other  cause.  After 
what  has  been  said,  I  shall  only  cite  S  Com.  Dig.  Ckameery, 
( 3  T. )  and  GUb.  For.  Aom.  48,  where  after  stating  what  bffls 
of  interpleader  are  he  says  **  there  are  other  bilk  of  inter- 
pleader likewise ;  as  when  two  persons  claim  the  rent  of  te- 
nants ;  there  the  tenants  may  prefer  an  interpleading  bill 
*^  against  both  of  them,  &c.*' 

Mr.  Mansfield^    Mr.  Lloyd,   and  Mr.  Simeon,   for  the 
Defendant  Angove. 
There  never  was  an*  instance  of  such  a  bill.    There  was  a 
case  before  Lord  Kenyon  when  Master  of  the  Rolls,  which 

supports 
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supports  the  opinion^  the  Court  has  already  thrown  out.    A.  as 
attortiey  for  B.  was  employed  to  recover  a  debt.    A*  accepted 
a  bill  for  B.  which,  though  not  intended  to  be  negotiable,  was 
transferred.  B.  being  an  uncertificated  bankrupt,  his  assignees 
claimed  the  money  in  the  hands  of  A.    A  person  also  claimed 
as  bond  fide  holder  of  the  bill  without  notice.    A.  filed  a  bill 
of  interpleader.     Lord  Kenyan  dismissed  the  biU,   being  of 
opinion,  that  none  but  a  mere  stake-holder  could  file  such  a 
bill  \    and    that  when  a  man  had  expressly  contracted  with 
either  of  the  parties,  as  in  that  case  by  the  acceptance ;  he 
could  not.    In  Metcalf  v.  Hervetf^  IVes.  248,  Itord  Harduncke 
expressly  lays  it  down,  that  such  bill  cannot  be  as  to  the  pos-* 
session;  but  must  be  as  to  the  payment  of  some  demand  in 
money.    That  is  a  direct  authority,  that  there  cannot  be  a  bill 
of  interpleader  to  stop  an   ejectment.     If  any  collusion  ap- 
pears in  any  part  of  the  proceeding,  the  Court  will  make  no 
decree.    It  is  plain,  they  are  colluding,  from  the  circumstance 
of  taking  the  answer  of  Hemal  without  oath,  and  from  the 
unusual  form  of  the  affidavit.    Stephenton  the  party  really  in- 
terested is  not  before  the  Court ;  therefore  there  is  a  defect  of 
*  parties;   and  in  that  case  the  Court  may  dismiss  the  bilL 
The  Plaintiff  could  not  have  been  hurt  by  Hemal,  if  he  had 
paid  rent  to  Angove,    Hemal  could  not  have  distrained,  or 
maintained  an  action  for  use  and  occupation.     Upon  the  mo- 
tion to  dissolve  the  injunction  nothing  was  said  about  the  right 
to  support  this  bill  upon  the  merits.     It  was  thought  prema- 
ture.   The  motion  was  to  dissolve  the  injunction,  because  the 
Plaintiff  had  not  brought  the  money  into  Court.  /  The  CAan- 
eeUar  was  so  sti^uck  with  that  circumstance,  and  the  circum- 
stances of  collusion,  of  which  he  was  then  informed,  that  he 
said,  he  thought,  no  man  could  have  an  injunction  upon  a  bill 
of  interpleader  without  bringing  the  money  into  Court  in  the 
first  instance ;  and  he   thought,  the  bill  might  be  dismissed 
for  want  of  it ;  and   directed  a  motion  to  be  made  for  that 
purpose.    When  the  other  motion  was  made,  it  was  insisted, 
that  according  to  the  practice  the  money  might  be  brought 
in  at  any  time;  and  that  did  finally  appear  to  be  the  prac- 
tice.    But  it  was  understood,  that  the  injunction  could  not  be 
continued  without  bringing  the  money  into  Court. 


1794. 


DUNOET 
9. 

Anoovb. 
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Reply. 
The  rule  cannot  be  according  to  the  case  before  Lord  Ken* 
yon.  I  believe^  the  question  there  was  simply,  whether  the 
person,  who  brought  the  bill,  had  not  by  his  acceptance  made 
himself  liable  in  a  way»  that  made  the  demand  of  the  innocent 
holder  clear;  who  must  be  paid  at  all  events;  and  any  conr 
sequence  attending  the  Plaintiff  he  must  suffer.  But  if  the 
question  had  been  agitated  between  the  bankrupt  and  his  as- 
signees, which  is  precisely  this  case,  the  bill  would  have  lain. 
The  attempt  to  confine  interpleader  to  cases  of  mere  bail- 
ment is  absurd ;  for  in  that  ease  it  may  be  compelled  at  law. 
But  the  cases  here  are,  where  it  cannot  be  compelled  at  law 
for  want  of  privity  between  the  persons  claiming.  If  a  per* 
ion  comes  to  property  by  the  bailment  of  two,  or  if  he  finds 
property  claimed  by  two,  he  need  not  come  into  equity.  Jf 
the  bill  does  not  state  a  sufficient  ground  of  interpleader,  that 
eught  to  be  taken  advantage  of  by  demurrer,  not  at  the 
hearing.  The  form  of  the  affidavit  cannot  be  taken  advantage 
of  at  the  hearing.  By  submitting  to  answer  they  waive  that 
objection.  This  often  happens  in  the  case  of  a  lost  deed : 
advantage  cannot  at  the  hearing  be  taken  of  the  *  want  of 
the  affidavit.  Here  Angove  has  submitted  to  discuss  with 
Hemal  the  nature  of  his  cktttn. 


Lord  Chanobllor. 

When  this  cause  was  first  opened,  it  struck  me  as  a  singular 

and  perfectly  new  attempt.    I  had  imagined,  that  nothing  was 

better  known,   or  more  firmly  established,  though  the  par- 

ticuhr  authority  for  the  position  did  not  occur  to  me,  than 

that  there  was  no  possibility  of  filing  a  biH  of  interpleader 

against  an  ejectment :  the  parti^culanr  case  has  been  mentioned, 

in  which  Lord  Hardwieie  held  that  opinion.    That  was  a  biX 

of  interpleader   brought  with  the  tome  sinister  purpose  aa 

this  to  draw  out  a  discovery  of  some  facts  relative  to  the 

title  of  the  Hanrner  estate ;  aiid  Lord  Hardwieke  lays  it  down 

expressly,  though  upon  the  complicated  state  of  that  case  he 

granted  the   ii^unction,  that   upon  the  csge    of  ejectmeM, 

where  possession  is  the  question,  there  cttsi  be  no  bfll  of  in- 

Bill  of  inter-   terpleader.    The  reason  is  manifest ;  for  upon  the  deftnifioii 

pleader  is,        of  it  a  bill  of  interpleader  is,  where  two  persons  claim  of  a 
where  two  per-  ii,*-j 

sons  claim  of  a  third  the  same  debt  or  the  same  duty. 
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third  the  same  debt  or  the  same  duty.  With  regard  to  the 
relation  of  landlord  and  tenant  the  right  must  be  the  object 
of  an  ejectment.  The  law  has  taken  such  anxious  care  to 
settle  tlieir  rights  arising  out  of  that  relation,  that  the  tenant 
attacked  throws  himself  upon  his  landlord.  He  has  nothing 
to  do  with  any  claim  adverse  to  his  landlord.  He  puts  the 
landlord  in  his  place.  If  the  landlord  does  not  defend  fof 
him,  he  tecovers  upon  his  lease  a  recompence  against  the 
landlord.  In  the  case  of  another  person  claiming  against  the 
title  of  his  landlord  it  is  clear,  unless  he  derives  under  the 
title  of  the  landlord  he  cannot  claim  the  same  debt.  The 
rent  due  upon  the  demise  is  a  different  demand  from  that, 
which  some  other  person  may  have  upon  the  Occupation  of 
the  premises.  Upon  the  view,  I  now  have  of  this  case,  it 
would  be  a  small  matter  upon  the  justice  due  to  the  rights 
of  the  country  merely  to  dismiss  the  bill :  I  must  make  it  a 
subject  of  particular  inquiry.  It  is  as  pernicious  a  practice, 
and  as  dangerous  to  the  landed  property  of  the  kingdom,  as 
ever  came  before  the  Court.  It  does  not  appear,  whether 
the  tenant  gave  notice  to  his  landlord.  That  I  shall  inquire 
faito.  The  alarming  consequence  is,  that  if  the  practice  is 
tolerated,  a  tenant  in  possession,  whose  duty  it  is  to  stand  by 
and  defend  the  possession  for  the  landlord,  becomes  the  in« 
^  stmment  to  betray  him,  and  through  the  medium  of  this 
Court  to  call  upon  him  to  do  that,  which  it  was  the  prudence 
and  the  justice  of  the  law  to  prevent ;  to  make  a  disclosure  of 
his  title  attacked  adversely ;  and  that  to  be  done  through  the 
machinations  of  his  own  tenant.  Suppose,  he  had  given  notice 
to  his  landlord,  and  that  Angove  had  become  Defendant, 
Hemal  could  not  in  any  manner  in  this  Court  have  made 
Angove  discover  his  title  at  law ;  and  the  title  at  law  is  all,  the 
tenant  is  concerned  with.  As  to  the  form  of  the  affidavit,  I 
am  glad,  this  irregular  affidavit  has  been  annexed  to  the 
biQ ;  for  it  has  spared  the  crime  of  perjury.  Stephenton,  when 
tliiB  answer  without  oath  comes  in,  appears  to  be  the  real 
party  interested  to  attacli  Angove,  and  have  the  rent  paid  into 
Court  for  a  purpose  very  improper,  which  I  shall  state  pre- 
sently. Dungey  instead  of  applying  to  the  landlord,  and 
acting  under  his  attorney,  consults  with  the  attorney  interested 
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1704.         in  the  dispute.    HemcU*8  case  is^  that  a  great  while  ago  he 

K0^y^  jjj^j  ^  ^g^  ^f^^  ^f  Qfj^jrveth  accompanied  with  a  demise  of  the 

Dukgey 

^^  land ;  and  sold  it  to  Stephenton  for  half  the  value  on  GarvetKs 

Angovb^       getting  into  difficulties.    The  common  injunction  was  obtained.. 

No  money  was  paid  in ;  and  Lord  TAurlow  was  strongly  of 
opinion^  that  the  bill  ought  to  be  dismissed^  considering  the 
payment  of  the  stake  into  Court  as  a  condition,  upon  whieh 
the  bill  must  rest,  where  it  appeared  to  be  a  case  of  double 
vexation.    A  consent  was  given  by  Angcwe  to  pass  from  the 
dismission  of  the  bill  on  paying  the  money  into  Court.     I  do 
not  blame  him.     Perhaps  his  prudence  suggested,  that  if  he 
was  to  get  rid  of  the  bill,  and  endeavour  to  recover  the  rent 
by  distress,  it  might  be  very  dou^btfiiL     Perhaps  it  was  occa- 
sioned by  his  distress.     Then  the  answer  of  Angove  comes  in. 
An  interplead-  The  bill  is  singular ;  for  it  suggests  a  case.     An  interpleading 
log  bill  never  biU  never  does  that.    Hemal  by  his  answer  taken,  as  it  is^ 
saggestsacase.  ^^hout  oath,  shews,  this  ejectment  was  a  sham  ejectment.. 

He  states  the  legal  estate  to  be  in  Angove^  only  apprehending, 
that  by  some  other  proceeding  in  this  Court  Angove  would 
after  certain  incumbrances  discharged  stand  as  a  trustee  for 
Garveth.  He  states  upon  his  own  answer  a  flat  nonsuit  to 
any  ejectment,  he  could  have  brought;  and  therefore  shews, 
the  ejectment  was  a  sham. 

Now  that  the  case  stands  before  me  the  Counsel  for  Hemal 
have  nothing  to  pray  but  this ;  not  that  I  should  make  any 
[  *3I2  ]  decree,  *not  that  I  can  support  any  title  of  Hemal f  but  simply 
that  the  money  having  been  paid  into  Court,  I  shall  retain  it, 
not  to  dispose  of  it  in  this  cause,  or  to  give  it  in  this  cause  to 
Hemalf  but  to  abide  the  event  of  the  report  of  the  Master  in 
another  cause,  the  circumstances  of  which  I  canaot  know. 
Up  to  that  extent  even  it  shews  the  purpose  of  the  inter- 
pleading bill  to  have  been  to  obtain  the  rents  to  be  paid  over 
into  Court  in  this  cause,  instead  of  applying  in  that  cause  for 
a  receiver,  the  only  proper  way  to  take  them  out  of  the  pocket 
of  Angave  into  this  Court*  The  tenant  is  not  doubly  vexed. 
His  own  knowledge,  or  any  advice  he  might  have  received, 
could  not  have  suggested  any  danger  from  the  ejectment.  A 
bill  of  interpleader  will  lie,  where  the  tenant  may  be  liable  to 
pay  the  rent  to  one  of  two  different  persons.    In  the  circumr 

stances 
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fitances  of  that  case  both  t&e  persons  claiming  ihe  same  rent  1794. 

must  claim  in  privity  of  tenure  and  priyity  of  contract;  as  in       "n^^*"^ 
the  case  of  mortgagor  and  mortgagee ;  te*ustee  and  cestui  que  ^^ 

trmsti  or  where  the  estate  is  settled  to  the  separate  use  of  a      Angovk. 
married  woman,   of  which  the  tenant  has  notice,  and  the    ^^  support  a 
husband  has  been  in  receipt  of  the  rent,  and  differences  arise  ®    inter- 

between  them,  and  she  claims  the  rent.     There  may  be  a  f       ^    ^  ^ 

.         .  ...  tenant,  two 

variety  of  cases,  in  which  the  tenant  not  disputing  the  title  of  pgj^gQug  mu-i 

the  landlord,  but  affirming  that  title,  the  tenure,  and  the  con-  claim  the  same 

tract,  by  which  the  rent  is  payable,  but  where  it  is  uncertain,  rent  in  privity 

to  whom  it  is  to  be  paid,  may  file  a  bill  of  interpleader.     In  of  tenare  and 

A  case  before  me  the  other  day,  where  there  was  a  mortgage,  coDtract;  as  m 

the  tenant  was  not  bound  to  settle  the  account  between  the      ®  ®*®®         ^ 

.,,  .      mortfiraiFor  and 

mortirairor  and   morts^agee.     If    the    mortgairor  will  not  in-        /'^ 

,         «  .      mortgagee, 

demnify  the  tenant,  he  has  a  right  to  come  here  for  an  m-  ^fng|^e  anj 
demnity.     But  there  is  no  one  possible  purpose,  for  which  I  cestui  que  tnui, 
can  make  a  decree  with  regard  to  this  case.    The  Counsel  only  &c^ 
pres9,  not  for  a  decree,  but  for  a  suspensive  order  to  retain 
the  money  to  answer   some  purpose  to  be  obtained   in  that 
other  cause.     The   instigator  pf  this  bill  is  doubly  vexing. 
If  there  is  any  purcha,ser  imder  Hernal^  that  is  all  in  that 
x)ther  cause.    Whatever  that  is  by  giving  the  utmost  extent 
to  Hemal\  right  there,  it  is  to  be  prosecuted  in  that  cause ; 
and  this  Court  by  doing  what  is  desired  would  be  suffering 
one  cause  to  hang  up,  and  the  business  of  it  to  be  done  per  ^ 

indirectum  \n  another  cause.  That  would  be  such  an  aggra* 
vation  of  all  the  harassing^  with  which  suits  here  are  too 
oflten  attended}  that  the  dismission  of  this  bill  only  will  not  do : 
but  *to  do  thaj;,  which  appertains  to  justice^  and  that,  which  [  *313  ] 
appertains  to  example,  and  to  vindicate  the  honour  and  justice 
of  the  Court,  I  must  dp  more*  I  will  direist  the  Master  to 
inquire  into  the  circumstances  of  this  case;  and  having  the 
circumstances  before  me  it  will  be  fit  for  me,  and  I  trust,  I 
shall  have  the  aid  of  the  bar  in  it,  to  consider  what  is  fit  to 
be  done.  In  the  mean  time  I  will  direct  the  money  to  be  paid 
to  Angove,  I  will  not  yet  dismiss  the  bill ;  but  will  direct  an 
inquiry,  at  whose  instigation  it  was  filed ;  and  that  the  Master 
shall  statp,  when,  and  by  whom,  the  notice  of  ejectment  was 
served  on  the  Plaintiff;  what  proceedings  were  had  upon  that  * 

^jectmpnt ;  and  whether  notice  of  the  ejectment  was  given  to 

Atigovef 
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Jngove ;  aiid  that  the  Master  shall  exaimne  upon  interroga- 
tories Dungeff  the  Plamtiff,  Hemal  the  Defendant,  and  Ste- 
phetUon;  and  shall  report  the  several  examinations,  and  ali 
&cts  and  circumstances  appearing  to  him  material  towards  the 
object  of  the  inquiry  directed ;  and  let  all  farther  directions 
and  the  consideration  of  costs  be  reserved. 


On  the  5th  of  August^  the  report  confirming  the  fraud,  the 
bill  was  dismissed ;  the  Plaintiff  apd  his  soUcitor  were  ordered 
to  pay  all  the  expences  of  the  Defendant  Angove  as  between 
attorney  and  client;  and  the  solicitor  was  ordered  to  shew 
cause  why  he  should  not  be  struck  off  tlie  roll. 


1794.  MORGAN  v.  SCUDAMORE. 

Aftfi  erdict  TPHE  object  of  the  original  bill  was  to  have  certain  leases 
CD  issue  direct-  delivered  up   to  be   cancelled,   as  having  been  forged, 

ed  leases  de-  The  Defendant  was  devisee  of  the  person,  who  claimed  under 
creed  to  be  de-  those  leases.  Upon  an  issue  directed  the  verdict  was  against 
livored  up  to  the  leases.  The  cause  came  on  before  Lord  Keni/on,  when 
the  PlaiDtin:  Master  of  the  Rolls,  upon  the  equity  reserved;  and  a  decree 
*  ^"^  ®[*S14]  *was  made,  that  the  deeds  should  be  cancelled,  and  that  the 
h  A  itl  d  ih  ^^^^  should  tax  the  costs  against  the  Defendant.  The 
amouDt  of  the  Master  went  through  the  taxation  on  the  28th  of  May y  1792. 
costs,  but  be-On  the  28th  of  June  the  cause  abated  by  the  death  of  the 
fo^e  report,  the  Plaintiff;  and  afterwards  his  executor  and  devisee  in  trust 
P!aintiff  died ;  filed  a  bill  stating  these  facts,  and  that  upon  the  28th  of  Julyi 
on  demurrer  to  ^j^^  Master  signed  a  certificate  of  the  taxation.  The  bill 
li'll  h  b*  c!  prayed,  that  the  proceedings  should  be  revived,  and  the  will 
«:-«^    «•  «—«    of  the  testator  be  declared  well  proved. 

ed  revivor,  the  The  Defendant  demurred  to  so  much  of  the  bill,  as  prayed, 
Court  locliQed  that  the  proceedings  should  be  revived ;  and  also  to  so  much. 

to  hold  the  rule  as  prayed,  that  the  will  should  be  declared  well  proved, 
not  to  revive 

for  costs  only  not  applicable,  where  tbe  party  to  receive  them  dies ;  also 
that  the  taxation  would  relate  to  the  time,  when  the  amount  was  settled  ; 
so  as  to  take  it  out  of  the  rule :  but  the  demurrer  was  over-ruled  ;  as  it  did 
not  appear  on  tbe  bill,  that  the  decree  had  been  ej^eciited  by  delivering  up 
the  leases. 
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Attorney  General  and  Mr.  Richards,  for  tbe  Demurrer.  1794. 


It  is  a  constant  rule,  that  a  bill  cannot  be  revived  for  costs      _. 
only:  if  there  is  any  thing  else^  it  may :  and  the  Court  is  glad  |^, 

to  lay  hold  of  any  circumstance  to  get  out  of  the  rule.  This  Scu1)AM0EB» 
is  a  bill  to  revive  for  costs  only ;  for  the  deeds  were  delivered 
up  in  Court  according  to  the  decree ;  and  the  prayer,  that  the 
<will  may  be  declared  well  proved,  cannot  possibly  follow  the 
right  of  the  Plaintiff  against  the  Defendant.  The  Plaintiff 
claiming  as  devisee  has  no  right  to  call  upon  this  Defendant 
to  establish  the  will  of  the  testator.  Though  a  man  coming 
as  devisee  of  real  must  prove  in  the  course  of  ^the  cause  the 
will  in  order  to  support  his  claim,  yet  as  against  a  person 
standing  in  the  situation  of  this  Defendant  it  is  new  to  me, 
that  the  Court  will  declare  the  will  well  proved.  There  is  no 
occasion  for  such  a  declaration  here.  It  is  only  to  get  out  of 
the  rule :  the  only  thing  therefore,  that  remains,  is  the  pay-^ 
ment  of  costs ;  and  as  they  were  not  taxed  before  the  death  of 
the  Plaintiff,  which  appears  by  the  bill,  this  case  is  within  the 
rule.  Costs  are  not  properly  taxed  before  the  report;  for 
die  Court  may  call  upon  the  Master  to  re-consider  the  taxa^ 
tion.  In  HaU  v.  Smith,  1  Bro.  C.  C.  438,  nothing  remained 
but  the  costs ;  which  were  ordered  to  be  paid  into  the  bank : 
Lord  ITiurlou)  said,  that  if  they  had  not  been  taxed,  which 
took  it  out  of  the  rule,  he  might  have  laid  hold  of  the  circum-' 
stance  of  their  being  ordered  to  be  paid  into  the  bank. 

Lord  Chancellor.  [  315  ] 

Do  you  understand  the  rule  to  extend  to  the  case  of  the    Where  the 
party  entitled  to  the  costs  dying  ?     You  cannot  revive,  if  the  party  to  pay 
party  to  i>ay  costs  dies:  but  the  cases  are  very  different.    The  ^^^^  "'**•  "** 
^,  ,h,  k  fcib  m  U»  Utter  ■»».  i./becu^  i.  i.  .  «"» •"  »« 
,»»^  d.n».d  .««h.g  *e  p».o.  -•?-«-„ 

only,    because 
For  the  Demurrer.  a  personal  dc» 

The  rule  is  the  same  in  both  cases :  and  though  the  dis*  mand* 
tinction  was  taken  in  If  all  v.  Smith,  I  believe,  it  has  been 
denied. 

Solicitor  General  and  Mr.  Simeon,  for  the  Plaintiff. 
If  the  deeds  have  been  delivejced  up,  that  fact  not  apr 

pearing 
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1704.         pearing  upon  the  bill,  they  ought  to  have  pleaded.    Hall  v« 

Morgan       Smithy  which  is  the  same  sort  of  case,  was  upon  a  plea,  that 

9.  the  deeds  had  been  delivered  up.    The  reason  for  praying, 

SpuDAMOftS*  that   the  will    may  be  declared  well    proved,  is,  that    the 

Plaintiff  is  devisee  of  the  real  estate ;  and  as  such  cannot 
revive.  It  is  matter  of  supplement.  Therefore  the  will  must 
be  proved  against  this  Defendant  to  entitle  the  Plaintiff  to 
revive  the  former  decree;  which  does  not  appear  to  have 
been  executed.  This  demurrer  is  irregukr;  for  the  facta 
do  not  appear  to  the  Court.  They  have  put  in  two  demurrers. 
They  demur  to  so  much,. as  prays  a  revivor,  for  one  cause; 
and  to  so  much,  as  prays,  that  the  will  may  be  declared 
proved,  for  another  cause.  The  two  demurrers  are  nece»- 
sarily  inconsistent;  for  if  the  second  part  is  a  distinct  existing 
part,  something  more  is  to  be  done  than  the  mere  pa3rment  of 
costs:  and  the  Defendant  demurring  distinctly  to  that  part 
shews,  the  other  part  of  the  demurrer  does  not  cover  the 
whole.  The  rule  extends  only  to  the  case  of  the  death  of 
the  party  to  pay ;  and  the  ground  is,  that  it  is  a  personal 
tort  in  him.  The  revivor  here  is  not  to  take  an  account  of 
assets:  but  only  to  bring  the  person  to  receive  the  costs 
before  the  Court.  The  rule  is  very  hard,  especially  in  this 
case ;  for  if  the  trial  had  not  been  upon  an  issue  from  this 
Court,  the  costs  at  law  would  imquestionably  have  been  re- 
cove][*ed*  This  is  the  case  of  a  clergyman  at  the  age  of 
eighty  having    a   conveyance    of  his    estate  forged;    which 

[  *  310  ]       obliged  him  to  file  a  bill;  and  the  person,  *who  committed 

the  forgery,  confirmed  it  by  devising  those  very  lands  to  the 
Defendant.  The  only  obje(;tipn  is,  that  the  Master  has  not 
reported  to  the  Court:  but  he  has  taxed  the  costs;  for 
ai%er  he  has  decided,  what  the  amount  of  the  taxation  is, 
which  is  the  judicial  act,  he  is  purely  ministerial  in  certi- 
fying it  to  the  Court,  which  is  no  part  of  the  essence  of  hi^ 
judicial  office. 

Reply, 
No  such  distinction,  as  is  stated,  appears  on  the  cases; 
White  V.  Hayward^  Johnson  v.  Peck^  2  Ves.  461,  465 ;  Kemp 
V.  Mackrell,  2  Ves.  579;  SAtk.  812.    The  doctrine  is  gene- 
ral.   Costs,  if  not  taxed,  are  in  nature   of  damages ;    and 

therefore 
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tberefoTe  not  a  debt  ot  duty ;  and  they  are  never  taxed  till  1704. 

the  report* 


MORGAM. 
V, 

Lord  Chancellor,  Scudamorr. 

In  the  case  of  costs  at  law  if  the  debtor  in  the  costs  dies^     if  the  debtor 
they  die  with  him :  but  if  the  party  to  receive  them  dies,  his  in  costs  at  law 
representative  may  have  a  scire  facias  :  but  there  is  only  one  dies,  they  die 
case  at  law,  where  there  can  be  judgment  for  costs;  that  is,  ^*'"  01^ \   " 

where  there  is  jud|nnent  in  favour  of  the  Defendant.    The      ^  ?*'  ^.  ^ 

receive  tiifsm 

statute  of  Will.  III.  (96)  gives  him  costs;  and  the  4tht7ac.  I.  j.      * . 

Cm  8.    says   expressly,  that  where  the   Plaintiff,  if  judgment  gentative  may 

should  be  given  for  him,  would  be   entitled   to    costs,  (for  have  a  scire 

which  there  never  can  be  a  judgment  to  him,  it  must  be  for  facias. 

the  debt  or  damages ;  to  which  costs  are  added,)  the  Defend-    Jadgment  for 

ant,  if  he  prevails,  takes  his  judgment  for  costs.    If  the  De-  ^®*^  *^ 

fendant  taking  his  judgment  for  costs,  which  were  not  taiiced.  ^  '^^  ^^  V 

,.-,,.  .•        ,  .!,,»»     under  the  sta- 

was  to  die,  would  not  his  representatives  be  entitled?    In  ..      where 

those  two  cases  White  v.  Hayward  and  Kemp  v.  Mackrell  the  there  is  judg* 
right  to  costs  was  accompanied  by  something,  which  made  it  meDt  for  the 
available.     According  to  Johnson  v.  Peck^  Lord  Hardwicke  Defendant; 
states  the  rule  as  to  both  cases.     But  J  shall  not  determine  ^hero  for  the 
this  upon  a  demurrer ;  because  it  is  true,  upon  the  face  of  the  ^^"^j^^^^J* 
bill  it  does  not  appear,  that  the  decree  has  been  executed.    .      ,  . 
A  strong  authority,  which  was  before  Lord  Bathurst,  is  men-  damages, 
tioned  to  me  by  the  Register.    A  perpetual  injunction  was  de- 
creed with  costs  against  the  Defendant.     The  Plaintiff  died ; 
and  his  representative  filed  a  bill  to  hold  on  the  injunction. 
Lord  Bathurst  said,  there  was  no  occasion  for  that ;  for  the 
injunction  would  remain  notwithstanding  *  the  death   of  the       [  *3I7  J 
party ;  therefore  it  was  unnecessary ;  and  nothing  remained 
but  the  costs.     The  Register  has  also  mentioned  another  case 
in  the  Exchequer  before  Chief  Baron  Parker  ( 97  ) ;  but  upon 
this  case  I  shall  now  over-rule  the  demurrer.     It  is  not  quite 
so  clear,  as  it  is  stated  for  the  demurrer,  that  I  shall  not 

hold 

(96)  8  &  9  Will.  II  I.  c.  1 1.  So  (97)  The  Register  Mr.  Dickens, 

in  various  cases  by  former  sta-  said  he  believed,  the  name  of  that 

tutes.  viz.  2Z  Hen.  y  III.  c.  15.  case   WRfi  MUligan  v.  MiUigan. 

8  Eliz.  c.   2.      4  Jac.   I.    c.   3.  Yeomans  v.  Kilvington,  1  Dick. 

Xd  Car,  n,  8t.  2.  c.  2.  $.  3.  3^1-  Askew  v.  Townskendp2 Dick. 

■  • 

471. 
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hold  the  taxation  of  the  costs  to  refer  to  the  tiine^  at  which 
the  Master  had  fixed  the  amount    If  that  was  fixed  in  the 
I,,  life  of  the  party,  though  the  report  was  not  signed,  I  do  not 

iSbuDAMORB.  know,  that  I  shall  not  carry  the  report  back,  and  have  it 

entered  nunc  pro  tunc.    That  is  in  every  day*s  experience  in 
Courts  of  law  in  entering  up  judgments  in  that  way. 


The  demurrer  was  over-ruled  (98). 


(08)  See  the  decision  of  this 
cause,  post.  Vol.  Ill,  105. 
X,  572.  EdghiU  v.  Brawn,  Lyne 
V.  Ably,  1  Dick.  62, 143.  Lowten 
V.  The  Mayor,  Sfc,  of  Colchester, 
2  Mer,  113.  Beameg  on  Cottt, 
105,  &c.  PL  Eq.  207.  Jvpp  v. 
Gecrvng,  5  Madd,  375,  is  in  op- 
position to  Morgan  v.  Scudamore, 
In  the  margin  of  that  report  for 
** Plaintiff''  road  "Defendant.'' 


The  saggestion  in  p.  377  of  a  mis- 
take in  the  distinction,  stated  by 
Lord  Loughborough  in  the  case  of 
costs  at  law,  between  the  death 
of  the  party  to  receive  or  to  pay 
cofUs,  cannot  be  admitted.  See 
Milh  V.  Rolle  and  Porter  v.  Steart, 
Sayer  on  Co$t$,  302,  4.  Barnes, 
119.  No  appeal  for  costs :  post, 
Jenour  v.^Jenotir,  Vol.  X,  562« 
Taylor  v.  Popham,  XV,  72. 


MASSEY  r.  DAVIES. 


Master  of  the  Rolls  for  the  Lord  Chancellor. 


1704. 
May  lOf  A  and 

V2th. 

An  agent,  who    (j^TANLE  Y  Massey  and  John  Stanley  were  with  other 
was  to  have  no  persons  joint  owners  of  a  colliery.    Davies  was  their 

emolanient  be-,  ^^nt  and  manas^.    Before  he  became  so,  it  was  usual  for 
)-«d  ^^Z  o™J7X.  the  ^,  «>».  ^^  .mmg  6«. 

profit  made  by  ^Wch 

fi  clandestine  sale  to  his  principal  on  his  own  account.  Timber  pmrchased 
for  a  colliery :  before  it  was  applied  to  the  use  of  the  colliery  some  of  the 
owners  retired ;  and  it  was  paid  for  by  tho^  only,  who  remained ;  the 
former  owners  are  not  necessary  parties  to  a  sait  by  those,  who  remained, 
against  the  vendor  on  accoant  of  that  sale. 

Bill  for  acconnt  of  profit  made  by  breach  of  trust,  and  injaDction  to 
prevent  recovery  at  law  of  another  sum  under  the  same  circumstances : 
upon  the  answer  coming  in  the  injunction  was  dissolved,  and  the  money 
paid  under  the  i|cMen ;  <  not  necessary  to  charge  that  fact  by  snpplemeuUl 
bill. 


CASES  IN  CHANCE&y. 

^hich  he  obtained  a  profit :  but  when  Dames  became  agent, 
it  was  expressly  stipulated^  that  he  shoiild  be  pcad  by  a  ^ven 
salary ;  which  was  at  first  60/^  per  atm^  but  was  afterwards 
tncreased  to  80/. ;  and  that  w^  to  be  his  sole  pro&.  In  June 
1790  n  lot  of  timber  was  purchased  at  the  price  of  2S0L 
for  the  use  of  the  colliery  from  Damsoup  *  as  it  app^ired 
by  his  receipt  and  the  books  of  the  colliery.  This  timber, 
though  supplied  in  June,  was  not  applied  to  the  use  of  tfaie 
colliery  till  Jtdyf  when  Stanley  Massep  and  John  Stanley  had 
become  solie  owners;  and  it  was  paid  for  by  them.  lo  1791 
janother  lot  of  timber  was  purchased  from  Davison^  as  it  ap- 
peared,  in  the  same  manner.  It  was  afterwards  discovered, 
that  these  lots  of  timber  were  supplied  by  Davison  and  Davies 
jointly;  the  latter  being  admitted  into  partnership  in  that 
^^en. :  but  it  did  not  appev.  that  they  were  partnen  in 
any  other  business.  Upon  this  discovery  Davisomand  Dames 
][)rought  an  action  for  the  price  of  the  last  lot  of  timber,  which 
^ad  not  been  paid  for ;  and  .obtained  judgment.  Stanley 
Massey  and  the  admimstrator  with  the  will  annexed  of  Joht^ 
Stanley  then  filed  a  bill  praying,  that  the  Defendants  DatAstm 
and  Davies  might  be  declared  entitled  only  to  the  prime  costsf 
jof  the  timber  without  any  pipofit,  and  might  account  for  the 
profits  already  obtained,  and  be  restrained  from  proceeding 
farther  in  the  action.  When  the  answers  4^me  in,  the  injunC" 
tion  was  dissolved,  and  the  money  paid  under  the  judgment. 

The  defence  set  up  by  Davies's  answer  was,  that  he  entered 
into  this  concern  with  the  express  consent  of  Stanley  Massey  : 
but  the  evidence  proyed  only,  that  be  had  informed  StmUey 
Massey y  (hat  he  had  entered  into  that  mode  of  dealing  witii  ^ 
man  at  Liverpool.  Damson  did  not  live  at  Liverpool,  Detvison 
by  his  answer  denied  all  knowledge,  that  Dalies  was  not  au- 
thorized by  his  employers  to  join  him  in  the  concern. 

Two  objections  of  form  were  made  at  the  hearing ;  firsti 
that  the  first  lot  of  timber  having  been  supplied,  before  the 
Plaintiffs  became  sole  owners  of  the  colUery,  they  had  no 
right  to  bring  this  bill  without  the  other  partners :  secondly, 
that  fi  supplemental  bill  was  necessary  to  charge  the  fact,  that 
the  injunction  bad  been  dissolved,  itpd  the  money  paid  under 
the  action. 

It  was  also  cgntended,  that  if  the  PIaintifi*s  were  entitled  lo 
any  remedy,  it  was  to  damages  at  law. 


31741 
1794. 
Massbt 

V. 

Davies. 
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1T94. 

May  12IA. 


Massey 

Davibs. 
X  ♦819  ] 


Master  of  the  Rolls. 

This  cause  stands  for  judgment^  not  from  any  difficulty, 
that  I  had,  but  merely  because  I  had  not  time,  when  it  was 
argued,  ♦  to  give  my  opinion  in  the  manner,  I  wished.  The 
case  made  is  not  important  in  point  of  value :  but  in  point  of 
precedent  and  example  it  is  very  important ;  so  much  so,  that 
I  should  be  sorry,  if  any  doubt  could  be  supposed  to  exist, 
tihat  the  Plaintiffs  have  a  right  to  demand  any  profit  made  by 
the  Defendant  by  a  breach  of  trust  in  the  employment,,  with 
which  he  was  concerned  in  the  colliery.  The  Defendant  does 
not  deny,  that  he  ought  not  to  have  engaged  in  any  such  trade 
without  the  consent  of  the  Plaintiffs ;  and  the  defence  set  up 
is,  that  he  was  authorized  by  Stanley  Massey  to  commence  that 
mode  of  dealing  with  Davison  to  supply  the  colliery  on  ac- 
count of  them,  and  to  derive  a  profit  from  it.  The  Counsel 
were  aware,  that  it  was  impossible  to  contend,  that  unless  the 
defence  set  up  was  verified,  this  bill  is  not  well  founded.  As 
to  the  two  objections  of  form,  I  was  struck  with  the  first :  but 
I  do  not  think,  in  this  stage  of  the  cause  and  imder  the  cir- 
cumstances that  it  will  avail.  It  is  true,  upon  the  face  of  the 
bill  it  appears,  that  down  to  July  others  were  concerned  as 
partners ;  and  it  also  appears,  that  the  sale  was  made  in  June. 
If  therefore  this  timber  had  been  supplied,  and  paid  for  (for  it 
is  all  paid  for)  by  the  other  partners,  as  far  as  the  bill  seeks  to 
call  back  any  money  paid  in  their  own  wrong,  these  two  Plain- 
tiflb  cannot  have  the  sole  benefit.  But  it  does  not  appear,  that 
whatever  was  the  case  with  regard  to  the  time,  when  it  was 
,  supplied,  it  could  be  apj^ed  to  the  use  of  the  colliery  till  after 
July :  but  the  contrary  appears.  The  whole  benefit  of  it  was 
applied  after  these  two  became  the  owners ;  and  they  paid 
for  it.  Besides  this  objection  ought  to  have  come  from  the 
Defendant  himself.  He  has  not  said  so :  but  his  Counsel  have 
endeavoured  to  fix  this  as  money  paid  on  accoimt  of  all  the 
partners.  Unless  there  is  evident  proof,  that  they  have  con* 
tributed,  I  shall  set  my  face  against  that  objection.  Upon 
these  proceedings  I  must  take  it  for  granted,  the  first  money, 
that  was  paid,  was  out  of  the  stock  of  the  Plaintiffs  only. 

The  second  objection  is  very  important  in  point  of  pre* 
cedent.  It  is  insisted,  that  whatever  the  right  of  the  Plaintiff 
was,  tbi^y  could  not  pbtain  it  upon  this  biH,  originally  an  in-* 

junction 
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junction  bill^  without  a  supplemental  biU  charging  a  fact,  fhat 
has  made,  it  is  said,  a  material  alteration,  since  the  bill  was 
filed*     It  struck  me,  that  if  this  is  the  case,  there  must  always 
be  a  *  supplemental  bill  in  every  case,  where  a  bill  is  filed  to 
prevent  the  pajrment  of  money  at  law,  and  ^e  injunction  is 
dissolved,  and  ^e  money  paid.    It  occurred  to  me,  that  the 
practice  was  not  so.     If  upon  the  face  of  the  bill  the  equity  is 
merely  this,  that  the  Defendant  as  agent  shall  not  have  profit 
out  of  a  transaction  between  himself  as  agent  and  his  employer 
as  principal  in  a  particular  concern,  though  the  Plaintiffs  can- 
not succeed  in  an  action,  yet  the  equity  remains.    Therefore 
there  is  no  reason  to  say,  that  because  the  Defendants  have 
recovered  at  law  that,  which  upon  the  face  of  the  bill  they,  or 
one  of  them  at  least  is  not  entitled  to  retain,  a  supplemental 
bill  is  necessary.     It  is  a  relief,  that  arises  out  of  the  very 
reUef  prayed  by  the  bill.    The  Plaintiffs  prayed  more,  than 
they  could  have.    They  prayed  an  injunction  to  prevent  the 
payment  of  the  money.    Therefore  there  is  an  end  of  the 
objections  of  form.     Then  I  am  sure,  unless  another  objection, 
which  was  insisted  on,  can  avail,  that  as  to  the  merits  of  the 
case  the  Counsel  felt  distressed  to  argue,  that  if  the  answer 
was  not  supported,  an  agent  who  was  to  have  no  emolument 
but  a  salary,  could  without  consent  contract  with  his  employers 
to  supply  them  with  articles,  which  he  was  to  supply  as  agent 
But  it  was  insisted,  that  the  Plaintiffs  were  not  in  a  situation 
to  be  entitled  to  recover  it  back  by  a  bill  in  equity ;  that  is,  if 
a  man  in  breach  of  trust  charges  to  the  person,  who  employs 
him,  more  than  he  ought  to  have  charged,  that  the  person  so 
injured  cannot  recover  it,  either  by  an  action  for  money  had 
and  received,  or  by  a  bill  in  equity ;  but  ought  to  recover  da- 
mages in  an  action  for  breach  of  the  agreement.    It  is  clear, 
if  a  person  makes  any  profit  by  being  employed  contrary  to  his 
trust,  the  employer  has  a  right  to  call  back  that  profit.    Lard 
Lonsdale  v.  Church,  3  Bro.  C  C  41,  was  a  very  hard  case. 
It  was  meant,  that  the  man  should  have  interest,  which  they 
first  employed  him :  but  being  a  public  officer  malpng  use  of 
public  money  out  at  interest  I  thought,  his  employer  had  a 
right  to  that  interest  improperly  made.     It  is  admitted,  that 
if  a  servant  charges  his  master  with  more,  than  he  actually 
paid,  the  master  may  recover  in  an  action,  or  bill,  if  a  bill 

would 


17M. 


Massbt 

o. 
Davies. 
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Davids. 
[  «821  ] 


V^aatd  lie  at  all :  but  it  U  contended,  it  vhould  not.  How  ant 
I  to  prevent  snch  frauds  as  these,  but  by  grring  the  relief,  I  am 
now  called  upon  to  give  ?  Where  a  man  undertakes  to  buy 
for  me  in  the  most  benefieial  manner,  what  my  colliery  shall 
*want,  can  it  be  possible,  that  I  can  trust  him  to  sell  those 
articles  to  me  himself?  The  clearest  evidence  is  necessary  to 
shew  consent.  It  is  opening  a  door  to  a  monstrous  frauds  I 
know,  there  are  cases,  in  which  that  authority  has  been  given< 
There  are  patent  offices,  which  I  hope,  when  they  exph«, 
will  never  be  renewed;  where  the  parties  have  a  right  to 
supply  articles  to  public  offices,  and  charge  so  much  per  ceni. 
upon  what  they  pay  for  those  articles.  That  is  an  improvi- 
dent grant  and  emolument:  but  it  is  not  concealed.  Such 
bargains  will  not  be  made  in  future.  But  these  Plaintiffs  say, 
they  have  found  out,  that  when  the  agent  pretended  to  buy 
from  Damson^  he  bought  from  Damson  and  himself;  and  they 
desire,  that  he  shaU  retain  nothing  but  the  prime  cost.  Has 
any  such  coisent,  as  is  alleged,  been  proved?  He  8ay» 
Stamky  Matsey  gave  him  authority  not  only  to  commence 
tioA)er  merchant,  but  to  supply  the  colliery  with  such  ai*ticle» 
as  he  might  as  a  timber  merchantr  This  is  in  the  answefT,  but 
an  &r  from  being  proved,  aU  he  can  prove  by  all  the  conver-" 
aations  prior  to,  and  after,  his  discharge  is,  that  Stanky 
Massey  did  admit  that  he  had  given  him  leave  to  enter  into» 
tl»  timber  concern  with  a  man  at  Liverpool;  not  with  Da^ 
wson,  the  person,  who  supplied  the  colliery ;  and  that  Stanley 
Moisey  denies.  There  ought  to  have  been  the  strongest 
evidence  of  consent.  But  what  ia  much  stronger,  and  what 
without  evidence  I  should  have  held  primd  facie  evidence 
against  the  Defendant  to  throw  the  proof  upon  him^  is  the 
maimer,  in  which  it  is  charged*  Davison  was  the  man  in  the 
kabit  oi  supplying  the  colliery.  He  takes  this  man  into  part' 
liership.  It  does  not  appear,  that  he  bad  any  other  ooncentf 
with  Damtkm  than  in  the  articles,  he  supplied  to  the  colliery^ 
It  was  entered  mDavison'ti  name  only:  the  other  waa  stu^. 
diously  coqcealed,  and  the  voucher  was  a  receipt  by  Davisom 
only  aa  for  timber  suppfied  by  him  only.  Is  it  possible  to 
believe,  that  if  he  had  the  authority,  he  represents,  he  would 
have  had  any  scruple  of  avowing  the  part,  he  took  in  the 
business?    It  ia  said,  he  could  not  give  the  receipt,  because. 

he 
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he  was  the  man,  who  paid  the  money:  but  he  might.     If         1794. 

Damsam  took  it  for  his  partner,  why  not  say  received  for       jut'^^^ 

himself  and  Dttoiesf    So  the  other  in  the  books  is  put  down  ^^ 

as  bought  from  DavUan  only.     But  when  it  was  found  out,       Davibs. 

then  the  agent  delivers  a  bill  with  his  own  name  in  it.    He 

says,  he  had  licence  to  sell  timber  to  them,  if  he  thought  fit; 

that  he  was  loath  to  do  it  on  account  of  his  delicate  situa* 

don;  and  mentions  two  men,  who  applied  to  *  him,  and  told      [  ^322  ] 

him,  timber  was  wanted  for  the  colliery,  and  says,  he  seitt 

them  into  Wales;  that  they  afterwards  told  him,  they  could 

get  none  there ;  and  then  they  asked,  whether  he  and  Dor 

fnton  had  not  some,  and  whether  they  could  not  let  them  have 

it.     He  agreed ;  but  said,  it  must  be  at  sixteen  pence  a  foot ; 

and  he  desired,  when  they  were  going  to  value  it,  that  they 

would  be  sure  not  to  put  a  greater  value  on  it,  than  it  ought 

to  bear.    They  only  say,  they  valued  it  at  a  fair  price.    There 

is  no  imputation  upon  the  price  as  between  a  timber  merchant' 

and  a  person  buying  from  him.    Am  I  sure,  he  would  not 

let  them  fix  the  price  higher  than  that,  at  which  he  would 

have  purchased  from  any  one  else  ?    He  has  secretly  gone  into 

partnership,  and  bought  from  his  partner  and  himself  timber, 

which  he  has  supplied  to  his  employers,  and  he  has  made 

a  profit:  that  is  made  in  breach  of  his  trust,  and  must  be 

refunded  from  his  pocket. 

Davison  denies,  that  he  had  any  knowledge,  that  the  agent 
was  not  authorized  by  his  employers  to  join  with  him ;  there- 
fore as  between  him  and  the  owners  I  do  not  think  I  can 
hold  him  answerable  for  any  profit,  he  has  made.  I  suspect 
a  little,  that  he  had  some  reason  for  admitting  jDavie^;  be* 
cause  he  was  the  agent  of  the  colliery ;  for  there  seems  to 
be  no  other  reason;  and  I  know,  it  is  a  common  practice  for 
servants  to  be  feed  by  tradesmen  for  the  sake  of  their 
master*s  custom.  Yet  upon  the  fiice  of  this  answer  I  cannot, 
nor  is  it  much  pressed  that  I  should,  hold,  that  Davison  knew, 
Davies  was  acting  contrary  to  his  trust ;  otherwise  I  would 
certainly  hold  Davison  bound;  for  in  the  case  of  a  servant, 
not  only  the  servant  acting  contrary  to  his  trust,  but  a  man, 
who  knowing  the  servant  was  guilty  of  a  breach  of  trust,  en- 
tered into  the  transaction  with  him,  would  be  answerable.  But 
Davison  must  be  held  to  have  completely  denied  all  knowledge 

of 
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of  any  itwth  breach  of  trust.  It  has  been  urged,  that  this  ~ 
is  contrary  to  the  positive  answer  of  Davies.  I  do  not  like 
to  suspect  men  of  swearing  falsely :  but  what  is  a  strong  cor- 
roboration isy  that  if  he  really  had  this  conversation  with 
Stanley  Massey^  why  did  he  not  file  a  bill  of  discovery  to  ask 
him  about  it?  He  has  not  dared  to  do  that.  It  is  said,  he 
is  not  so  well  able  to  file  a  bill  as  the  Plaintiffs :  but  where 
the  whole  cause  turned  upon  that,  he  would  not  have  scrupled 
to  do  it,  if  there  had  been  any  foundation  for  it.  Therefore 
as  to  all  the  profit  made  by  Davies  he  is  liable  to  refund.  As 
to  Davison  the  bill  must  be  dismissed  with  costs :  but  he  must 
undertake,  *that  afl  their  books  shall  be  produced;  other- 
wise I  will  not  dismiss  it  with  costs. 


By  consent  it  was  ordered,   that  sworn  copies  should  be 
supplied  with  hberty  to  compare  them  with  the  book^. 


HARRISON  V.  HOGG. 
1704. 
Maw  21ff.  Master  of  t/ie  Rolls  for  the  Lord  Chancellor. 

Joint  and  sepa-  ^HE  bill  stated,  that  in  1780  the  Plamtiff /farmon  an  J 
rale  demands  Drury  were  proprietors  and  publishers  of  a  certain  book 

by  the  same  ^j  \ror\i  entitled  the  NoveUsfs  Magazine^  published  by  them 
n  ^"*""^'  in  periodical  numbers ;  for  which  book  they  caused  a  vignette 
Q^^  *  i^  print  to  be  engraved  from  an  original  design ;  for  which  print 
ther  the  clavse  ^^^  P^^^  ^  ^^^  engraver  and  designer  a  full  and  adequate 
in  statute  consideration ;  and  thereby  became  the  proprietors  thereof; 

8  Geo.  II.  c.  13.  and  being  such  proprietors  they  pubUshed  the  said  print  on 
directing,  that  or  about  the  13th  of  May^  1780,  irt  one  of  the  said  numbers; 
the  date  and  ^u  j  ^^^  ^jj^y  ^^yg  ^^  ^^  ^^  same  time  the  proprietors  and 
name  s  a  1  be  pubUgijerg  ^f  ^  certain  other  book  or  work  entitled  the  Lady^s 
ea  h  Drint  re-  ^^^^^  Magazine,  also  published  by  them  in  periodical  num- 
lates  to  the  pe-  ^^^  >  ^^^  which  they  caused  a  certain  other  vignette  print 
nalties  only,  or  ^  ^^  engraved  from  an  original  design;  and  for  which  print 
whether  that  is  they  also  paid  the  engraver  and  designer  a  full  and  adequate 
necessary  to  consideration ;  and  thereby  became  the  proprietors  of  it,  and 
maintain  the  caused 

exclusive   pro- 
perty ;  if  so,  whether  it  onght  to  appear  on  tbe  bill. 
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ttdused  it  to  be  published  in  one  of  the  numbers  of  the  said 
work  oh  the  1st  o(  December^  1780;  and  that  in  1782  they 
Drere  publishers  6(  a  certain  book  or  work  entitled  the  Geo* 
graphical  Magossif^,  or  A  new,  copious,  complete,  and  Uni- 
versal System  of  Geography;  which  was  also  published  by 
theita  in  periodital  numbers;  and  for  which  they  caused  to  be 
engraved  a  certain  other  print  from  an  original  design  as  a 
frontispiece;  and  for  which  they  paid  to  the  engraver  and  de- 
signer a  full  and  adequate  consideration ;  and  thereby  became 
the  proprietors  thereof;  and  cmised  it  to  be  printed  in  one  of 
the  numbers  of  the  work  on  the  1st  o{  January,  1782;  that  the 
*  partnership  between  them  was  dissolved  about  the  ^th  of 
January,  1786 ;  and  upon  the  dissolution  the  property  in  the 
said  several  prints  became  vested  in  Harrison ;  and  he  being 
60  entitled  in  or  about  November ^  1792,  sold  one  moiety  of  the 
said  work  called  the  Geographical  Magazine,  and  all  the 
prints  inserted  or  to  be  inserted  therein,  to  Cluse  the  other 
Plaintiff;  and  they  are  now  joint  proprietors  thereof;  and  the 
Plaintiff  Harrison  is  the  sole  proprietor  of  the  other  two 
works  above-mentioned  and  the  prints  therein  contained ;  that 
they  have  printed,  published^  and  vended,  the  said  several 
works  and  the  prints  therein  contained  in  manner  aforesaid  for 
their  own  exclusive  property  and  benefit ;  and  still  continue  ao 
to  do;  that  since  the  publication,  viz.  in  January,  February , 
and  March,  1794,  the  Defendant  haa  taken  upon  himself  to 
print,  pubUsh,  and  sell,  or  cause  to  be  printed,  &c.  for  his 
benefit  in  different  periodical  numbers  a  book  entitled  Bald^ 
wyn's  New  and  Complete  System  of  Geography,  and  also  an- 
other work    entitled  The  New  Lady*s  Magazine,    and  also 
another  wprk  entitled  Hogg's  New  Novelist's  Magazine;  and 
the  prints  or  engravings  inserted  in  the  niunbers  of  the  said, 
several  works  so  published  by  the  Di^endant  have  been  taken 
and  copied  from  the  prints  and  engravings  comprised  ui  the 
aforesaid  publications  of  the  Plaintiffs :  viz.  the  frontispiece  to 
the  Geographical  Magazine  has  been  copied  and  inserted  in 
the  Defendant's  publication  of  Baldwyn's  Geography;  and  the 
vignette  print  in  Harrison's  publication  of  the  Novelist's  Ma^ 
gazine  has  been  inserted  in  the  Defendant's  New  Novelists 
Magazine ;  and  the  vignette  print  in  Harrisons  publication 
of  the  Lady's  Poetical  Magazine  has  been  inserted  in  the 
Vol.  II.  Z  Defendant's 
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Defendant's  publication  of  the  New  Lady's  Magazine ;  and 
that  the  Defendant  has  sold  many  of  the  works  so  pubtished 
by  hiniy  and  received  a  large  sum  of  money  by  the  sale ;  and 
the  sale  of  the  works  so  published  by  the  Plaintiffs  is  greatly 
prejudiced  by  the  prints  and  engravings  therein  being  pirated 
and  copied^  and  pubHshed,  in  the  works  so  printed  by  the 
Defendant.  The  bill  charged,  that  the  Defendant  had  no 
right  to  print  and  puMish  any  of  the  said  prints  or  engravings, 
or  any  print  or  engravmg  copied  therefrom  and  closely  re- 
sembling them  in  the  material  parts,  without  the  consent  of 
the  Plaintiffs  the  proprietors  in  writing  signed  by  them  in  the 
presence  of  two  or  more  credible  witnesses ;  which  consent 
the  Plaintiffs  never  gave ;  that  the  prints  and  engravings  so 
published  by  the  Defendant  were  taken  and  copied  in  all  or 
most  of  their  particulars  from,  and  contain  the  same  identical 
matters,  subjects,  and  descriptions,  in  every  respect  as,  those 
contained  in  the  said  publications  •  of  the  Plaintiffs ;  and  that 
any  alterations  therein  are  trivial,  and  made  with  a  view  of 
evading  the  several  acts  of  ParUament,  and  depriving  the 
Plaintiffs  of  their  exclusive  right ;  and  that  though  the  said 
prints  and  engravings  may  have  been  lately  pubUshed  without 
any  date,  yet  the  Plaintiffs  have  not  thereby  lost  their  ex- 
clusive right  to  publish  and  vend  the  same ;  and  that  ^the 
Defendant  at  the  time,  he  so  copied  the  said  prints,  well  knew, 
or  believed,  or  suspected,  that  the  terms,  the  Plaintiffs  had  in 
the  said  prints  and  engravings  under  the  acts  of  ParUament, 
were  not  then  expired.  The  bill  prayed  an  account,  and 
delivery  of  the  copies  remaining  unsold,  and  an  injunction; 
the  Plaintiffs  waiving  all  penalties  inflicted  by  any  of  the 
acts  of  Parliament,  or  incurred  by  the  Defendant  by  reason  of 
the  premises. 


'  The  Defendant  demurred  for  three  causes ;  first.  That  it 
•did  not  appear  by  the  bill,  that  the  day  of  first  publishing  the 
three  several  prints  in  the  bill  mentioned,  or  either  of  them, 
was  truly  engraved  with  the  name  of  the  proprietor  upon  the 
respective  plates  thereof,  or  either  of  such  plates,  and  printed 
upon  the  said  prints,  and  each  of  them,  as  required  by  the 
act ;  and  therefore  that  the  Plaintiffs  had  not  shewn  any  ex* 
elusive  right  to  print  the  same. 
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.  Secondlyi  That  the  bill  did  not  contdn  any  sufficient  matter 
of  equity  to  entide  the  Plaintiffs,  or  either  of  them,  to  a  dis- 
.covery  or  relief. 

.  Thirdly,  That  according  to  the  Plaintiffs*  own  shewing  in 
the  bill  .they  were  jointly  interested  in  one  only  of  the  said 
works  and  prints  therein  mentioned,  and  the  Plaintiff  Harrison 
was  alone  interested  in  the  two  other  works  and  prints ;  and 
.the  Plaintiff  Cluae  had  no  interest  in  them ;  therefore  the  said 
several  matters  ought  not  to  be  joined  in  one  bill. 


1704. 
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Mr.  Mansfield  and  Mr.  HoUist,  for  the  Demurrer. 
This  bill  confounds  distinct  rights.  The  day  of  publication 
ought  to  appear;  because  the  property  under  the  statute 
8  Geo.  II.  c.  13.  is  to  commence  from  the  day  of  publication. 
In  BlackweU  v.  Harper ^  2  Aik.  93,  better  reported  3  Barnard^ 
21(^  Lord  ^Hardwicke  said,  it  was  not  necessary  for  the  time 
to  be  inserted.  His  construction  is,  that  the  words  are  di- 
rectory :  but  he  would  not  say,  it  was  so  certain,  that  Judges 
might  not  think  otherwise.  In  Bamardiston  it  appears,  that 
he  refused  to  decree  an  account  because  the  time  was  not 
mserted :  and  therefore  it  could  not  be  kno¥m,  when  it  was 
published.  He  did  decree  an  ii^unction.  The  statute  8th 
Anne 9  c.  19.  and  this  statute  are  quite  distinct.  Under  the 
former  it  is  not  necessary  to  shew,  when  the  publication  took 
place.  The  Plaintiff  must  shew  by  his  bill  a  sufficient  title. 
If  a  man  stating  a  feoffment  does  not  state  livery  of  seisin, 
it  is  imperfect.  So  if  a  bargain  and  sale  is  not  stated  to 
be  enrolled. 


[  •SSG] 


Attorney  General^  Mr.  Lqyd^  and  Mr.  Pemberton,  for  the 
Plaintiff. 
This  is  not  like  the  case  of  distinct  matters  in  one  bill 
against  several  Defendants.  There  each  Defendant  must  take 
a  copy  of  the  bill ;  and  that  is  vexatious.  It  cannot  do  the 
Defendant  any  harm  to  answer  such  a  bill  as  this :  but  it  is  a 
mercy  to  him  to  file  one  bill  instead  of  two.  Plaintiffs  often 
join  upon  separate  modus  s  as  co-plaintiffs.  This '  is  not  a 
good  cause  of  demurrer ;  but  may  be  the  subject  of  a  plea  or 
answer.  If  the  act  creates  the  property,  it  is  not  necessary  to 
aver  either  in  a  bill  or  declaration  the  circumstance,  that  foims 
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tlie  point  of  this  demurrer ;  nor  is  it  the  habit  to  do  so  in  a 
declaration.  That  clause  applies  only  to  the  penalties.  It 
was  intended  to  secure  the  proprietor,  not  only  by  a  bill  in 
equity,  but  by  penalties.  In  the  case  put  6f  a  feoffment^  the 
want  of  livery  must  have  been  stated  by  plea  or  answer. 
Lord  Hardwicke  says,  the  property  vests,  though  the  name 
and  date  are  not  inserted ;  that  the  clause  is  directory  only  to 
entitle  the  proprietor  to  a  suit  for  the  penalties ;  and  that  the 
clause,  which  vests  the  property  is  distinct ;  t.  e.  distinct  from 
that,  which  is  directory.  The  statute  17  Geo.  III.  c.  57. 
shews,  the  legislature  had  no  idea,  that  these  circumstances 
were  necessary  to  vest  the  property.  In  Tlunnpson  v.  Sym^ 
tnondsy  5  Term  Rep.  B.  R.  41,  this  came  collaterally  before  the 
Court ;  and  Lord  Kent/on  without  hearing  of  that  case  was  not 
clear,  that  the  name  and  date  should  be  upon  the  print.  He 
says,  it  may  be  doubtful.  Under  the  statute  2  &  3  Edw.Vh 
c.  13,  nothing  is  said,  but  that  the  party  is  proprietor  and 
owner  of  the  tithes :  so  in  the  Excltequer  upon  a  bill  for  sub- 
traction of  ^  tithes  the  Plaintiff  only  says,  he  is  impropriator: 
but  the  title  must  be  made  out  to  the  satisfaction  of  the  Court. 
Could  the  Defendant  demur  to  a  bill  for  an  annuity,  because 
the  Plaintiff  had  not  stated,  how  it  was  enrolled ;  though  be 
said,  it  was  duly  enrolled  ?  It  is  not  necessary,  that  it  should 
appear  upon  the  print;  but  as  to  its  not  being  upon  the  bill, 
this  Court  is  not  more  strict  than  a  Court  of  Law.  A  de- 
murrer if  bad  in  part  must  be  over-ruled ;  Earl  of  Suffolk  y. 
Green,  2  Eq.  Ca.  Ab.  79 ;  1  Aik.  450. 


Reply- 
The  form  of  d^lariiig  does  create  a  doubt  upon  the  subject. 
It  is  very  modem.  The  appearance  of  the  name  and  date 
Upon  the  plate  is  essential  to  the  right.  The  act  requires 
nothing  more  expressly.  In  the  case  from  the  Term  Reports 
B.  R.  the  Judges  took  it  for  granted,  that  the  name  and  date 
must  be  upon  the  print.  Lord  Kenyori^  doubt  was  only, 
whether  the  name  of  the  assignee  was  necessary.  That  action 
was  on  17th  Geo.  UI.  c.  57.  This  bill  cannot  be  founded  on 
that  statute ;  for  that  only  gives  the  person,  who  has  the  right 
under  8th  Geo.  II.  c.  13.  an  action  for  damages.  Another 
cause  of  demurrer  may  be  assigned  ore  tcnus,  if  necessary ; 
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nric.  that  this  hSl  says,  the  Plaintiff  waives  all  penalties :  but 
Che  statute  8  Geo.  II.  gives  one  moiety  of  the  penalties  to  the 
King ;  the  other  to  any  person,  who  will  sue :  the  suit  to  be 
brought  within  three  months.  This  bill  was  filed  the  Idth 
March,. n94f:  so  the  three  months  had  not  Mcpired  as  to  any 
of  the  penalties ;  nor  haire  they  yet  expired  as  to  those  in- 
curred in  March  /  nor  can  the  Plaintiff  waive  them ;  because 
the  right  of  suing  is  given  to  any  one. 


17M. 


HARRlSf>M 
V. 

Hogg. 


Master  of  the  Rolls. 
I  am  glad,  that  I  am  relieved  from  detennining  upon  the 
act;  for  at  present  I  am  inclined  to  differ  from  Lord  Hard- 
wiete^  and  agree  with  the  Counsd  for  the  demurrer.  I  must 
believe,  that  it  is  essential  to  the  Plaintiff's  right  to  insert  the 
date,  &c.  many  good  reasons,  which  it  is  not  necessary  now 
to  mention,  require,  that  the  date  shall  be  upon  the  plate. 
But  as  Courts  of  law  have  permitted  Plainti£&  to  make  this 
sort  of  general  allegation,  it  would  be  strange  for  equity  to  be 
more  strict;  therefore  I  must  hold  it  a  sufficient  allegation. 
In  the  cases  put  of  a  feoffioeat  stated  without  stating  Uvery  of 
seising  or  a  bargain  and  sale  without  ^  stating  enrolment,  I 
should  not  hold  that  a  cause  of  demurrer ;  but  should  intend 
it  perfect.  But  with  regard  to  the  other  point ;  I  think  it  an 
iasuperable  objection.  The  Court  of  King's  Bench  would  not 
suffer  a  word  to  be  said  upon  it.  I  know,  bills  are  suffered 
by  rectors  and  vicars;  and  the  Defendants  may  split  their 
titles  in  their  defence:  but  I  doubt  whether  people  setting  up 
different  fium  modus's  may  join.  The  consequence  would  be 
absurd*  The  death  of  a  co-plidntiff  does  not  abate  the  suit : 
are  they  to  answer  all,  that  relates  to  the  dead  man  ?  Suppose 
Harrison,  who  has  the  three  rights  dies ;  the  other  might  call 
Ibr  an  answer.  If  ten  men  were  in  partnership,  and  had 
a  joint  demand,  each  might  set  up  a  separate  demand.  It  is 
impossible;  and  cannot  be  sustained.  At  present  I  am  in- 
elined  to  allow  the  demurrer  as  to  that :  but  I  will  consider  of 
it,  before  the  order  is  drawn  up. 


DeiradilDt 

[•838]  ^•'•^ 

because  a  faoff- 
meot  is  slated 
without  stating 
livery,  or  a 
bargain  and 
sale  without 
stating  eorol- 
meot;  they 
will  be  intend- 
ed perfect. 

Upon  bills  by 
rectors  and  vi« 
cars  the  De* 
feudants  may 
split  their  title. 


The  Master  of  the  Rolls  did  not  change  his  opinion. 
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^Ut.  KIGHTLEY  v.  KIGHTLEY. 

Rolls. 
This  clause  be-  JOHN  KIGHTLEY  by  his  will  disposed  as  foUows: 
ginning  a  will,  •^     u  Ymt  I  will  pnd  direct,  that  all  my  legal  debts,  legacies, 

*"  ,.  ^  **  *^^  funeral  expences,  shall  be  fuUy  paid  and  discharged ; 
*•  that  all  mv  *'  *"^^  *^*  ™y  executor  and  executrixes  hereinafter  named  do 
<«  legal  debts  '^  ^^^  AasXL  bury  me  in  a  decent  manner  in  the  church-yard 
**  legacies  and  **  ot  North  Crawley  as  near  to  the  graves  of  my  late  deceased 
<<  funeral  ex-  <<  wife  and  mother,  i^  possibly  may  be ;  and  that  they  cause 
••  pences  shall  «  to  be  erected  and  set  up  in  remembrance  of  my  said  wife 

be  fully  <c  ^^j  mother  and  myself  a  neat  monument,  the  expence  of 
•*  naid''  is  not  *  *- 

'  .  ^  ,  '*  which  I  will  aqd  direct  shall  not  exceed  10/.  Next  I  inve 
sufficient  alone 

to  charge  lega-  "  «"*  ^«^  "°*°  "y  ™«»  *'"•«*  ^"^  ""^  ^«'  ^«^  «^'  "»* 
cies  on  ?eal      '^  singular  my  messuages,  cottages,  closes,  lands,  tenements, 

estaten  specifif  '^  and  hereditaments,  whatsoever  situated  in  Bro€$dmead  End, 
cally  devised ;  <<  to  hold  to  her,  her  heirs  and  assigns  for  ever/*  He  then 
for  wbiph  the  devised  another  messuage  to  his  cousin  ilfory  James  in  fee ; 
intanljmMt  pe  ^^^  ^^^  ^^^^  j^^y  ^  j^-^  jiQugehold  ♦goods,  furniture,  linen, 
r  t5K9Q  1  china,  plate,  stock  in  trade,  and  brewing  utensils,  in  the  same, 
^  He  devised  to  Catherine  Kightley  another  estate  in  fee ;  and 

also  gave  her  a  legacy  of  100/.  to  be  paid  at  twenty-one  or 
marriage,  with  interest  from  his  death ;  in  case  of  her  death 
before  that  time,  to  sink  into  the  residue ;  with  directions  to 
apply  the  reqts  and  interest  for  maintenance  and  education. 
He  then  gave  to  Saroh  BoiUflour  150/.  part  of  a  sum  of  480A 
secured  by  mortgage,  to  be  paid  within  four  months  after  his 
decease;   to  Mary  James  lOOA,  and  to  Mary  Barret  50/., 
other  parts  of  that  sum,  to  be  paid  within  twelve  months  aftef 
bis  decease;  and  180/.  the  residue  of  that  sum  to  Robert  Ann 
drews,   the    mortgagor,   upon  trust  to   pay  the  interest  to 
WiUiam  Kightley  and  his  wife,  for  their  lives;  and  after  the 
decease  of  the  survivor,  he  gave  the  principal  to  Robert  An^ 
'   drewsy   his  executors,   administrators,  and  assigns.    He  also 
•  g^ve  to  Sarah  Read  801.  to  John  Marshall  80/. ;  to  Elizabeth 

Marshall  201. ;  to  be  paid  within  twelve  moths  after  hb  de* 
cease ;  to  the  poor  of  the  parish  5/.  to  be  paid  within  one 
month  after  his  decease;  another  legacy  of  5/.  and  gave  .all 
the  r?st   s^d  ^sidue  of  his   i^bI  wd  personal  estate   to 

Rqb^i 


CASES  IN  CHANCERY. 


329 


Robert  Andrews,  Sarah  Boutflour,   and  Mary  James  \  and 
appointed  them  executor  and  executrixes. 

The  bill  was  filed  by  Catherine  Kightley,  John  Marshall^ 
Sarah  Read  and  Mary  James^  with  their  husbands,  for  an 
account  of  the  personal  estate ;  and  if  it  should  prove  in- 
sufficient to  answer  the  legacies,  that  so  much  of  the  real 
estates  devised  should  be  sold,  as  would  supply  the  deficiency. 
The  usual  accounts  were  directed;  and  by  the  report  it 
appeared,  that  the  personal  estate  was  very  insufficient ;  and 
that  most  of  it  had  been  applied  in  paying  debts. 

Upon  farther  directions  the  question  was,  whether  thd 
legatees  were  entitled  to  have  the  devised  estates  sold,  and 
the  produce  applied  in  satisfaction  of  the  legacies. 

Mr.  Lloyd,  Mr.  Graham,  and  Mr.  Alexander,  for  the 
Plaintifi&. 
From  early  times  such  words  have  been  sufficient  to  charge 
debts  (99).  There  is  no  difference  between  simple-contract 
debts  and  legacies  upon  this  question:  both  depend  on  the' 
intention.  Can  it  be  said,  he  intended  to  charge  debts,  and 
not  legacies  ?  Trott  v.  Vernon,  Pre.  Ch.  430,  is  an  authority 
for  the  legatees ;  and  ^  there  are  many  other  cas^s  inf 
Mr.  Finch's  note.  In  Millard  v.  Pancoust  at  the  Rolls, 
Slst  June,  1793,  which  was  on  the  very  same  words,  the 
estates  devised  were  ordered  to  be  sold  on  a  bill  by  a 
legatee. 

Mr.  Wooddeson,  for  the  Devisees. 
There  is  a  great  ditstinction  in  all  the  cases  between  debts 
and  legacies.  As  to  the  former  the  Court  have  gone  upon  a 
slight  implication  and  a  moral  principle.  In  Trott  v.  Vernon, 
better  reported  2  Vem.  708,  it  was  a  general  devise  of  all  his 
lands ;  and  the  devisee  was  heir  at  law :  but  there  is  no  case, 
where  a  specific  devisee  of  a  particular  real  estate  set  apart 
£rom  the  rest  has  been  forced  to  contribute.    It  would  be  very 

absurd 
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(09)  See  Kidney  v.  Coiiss- 
maker,  ante,  267.  Vol.  I,  436, 
and  the  notOi  447.  For  the  au- 
Uiorities  as  to  the  ejioueraiioa 


of  the  persona]  estate,  see  post^ 
Gray  v.  MinneUtorpe^  Vol.  Ill, 
103,  aud  the  note  lOU. 


KlGHTUT 
KiGUTLBT. 


[  ^330  ] 


330 


1794. 


KlQIlTLEY 

V. 
KlGHTLBY. 


CASES  IN  CMANGERY. 

absurd  in  this  case,  if  the  house  given  to  Marjf  James  shouM 
be  liablei  and  not  the  furniture  in  it^  which  is  also  specifically 
bequeathed.  The  mortgage  debt,  which  he  has  distributed  in 
several  proportions,  certainly  was  not  intended  to  be  broken  in 
upon.  He  thought,  there  would  be  a  residue  \  for  one  of  t|i6 
legaoies  is  to  fall  into  it  in  case  of  the  legatees  d^t;h  before 
\t  |3  payable. 

Master  of  the  {IgLLs, 
There  is  no  doubt  as  to  debts :  but  as  to  legacies  there  m^st 
be  a  clear  manifest  intentioui  that  the  devisee  shall  take  subject 
tq  the  legacies.  Tl^e  di^ren^e  between  Troit  v.  Verpon  and 
tl)is  case  is,  that  in  the  former  the  words  were  ''  that  all  my 
debts,  legacies,  and  funerals  shall  be  paid  in  the  first  place^** 
I  will  consider  of  it. 


«i»y  ?W' 


[♦3313 


( 100)  Master  qf  the  Rolls  (afte^  stating  the  case,) 
It  l^as  been  contended,  that  under  the  first  clause  of  this 
Fil|f  ^'  First  I  wi|l  and  direct,  that  all  my  legal  debts,  legacies, 
and  fiineral  ex|>ence8,  shall  be  fully  paid,  ftc."  where  the  tes- 
tator has  charged  his  real  estate  by  will  duly  attested,  both 
debts  and  legacies  shall  take  place  of  every  other  disposition ; 
an4  that  the  legacies  shall  stand  in  the  same  place  as  debts; 
even  to  the  disappointment  qf  the  devisees ;  and  that  there  is 
no  reason,  why  ^  they  should  not  have  the  same  preference. 
The  principle  however  is  perfectly  different ;  the  one  being 
purely,  voluntary,  the  other  obligatory.  Wherever  a  man 
makes  a  will,  he  is  supposed  to  do  that,  which  conscience 
pbliges  him  to  do ;  and  if  he  shews  an  intention,  that  his 
debts  shall  take  place  of  every  other  disposition,  and  that  he 
meaiit  they  should  be  paid,  the  Court  will  strictly  enforce  that 
intention.  The  same  principle  will  not  apply  to  legacies, 
which  have  been  attempted  to  be  put  upon  the  same  footing : 
but  it  does  not  follow,  that  where  a  testator  says,  *^  In  the 
f  first  place  I  will,  that  all  my  debts  and  legacies  shall  be 
f '  paid  ;'*  and  then  gives  certain  legacies ;  and  at  the  latter  end 
pf  it  repeats  these  words,  that  such  legacies  as  well  as  his 
flebts  shall  be  a  charge  upon  the  realty  \  and  that  because  the 

lattef 
(lOQ)  The  judgmont  ex  relation^. 
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hUer  must  have  a  preference,  the  former  shall  also  have  it* 
The  estate  so  contended  to  be  charged  is  specificaUy  devised; 
and  I  cannot  see  any  reason,  why  pecuniary  legacies  should 
have  any  preference  to  such  specific  devises.     If  I  was  to 
direct  these  legacies  to  be  so  raised  and  paid,  it  would  be 
giving  them  that  undue  preference.    It  has  been  argued,  that 
there  are  words  in  this  will  strong  enough  to  shew  the  testator's 
intention,  that  the  legacies  in  question  should  be  so  raised : 
but  I  am  of  opinion,  no  such  construction  can  be  put -upon 
them.    They  will  not  bear  such  an  inference.     Trott  v.  Vernon 
has  been  much  relied  upon :  but  upon  looking  into  that  case  it 
appears,  that  the  decision  was  founded  upon  words,  that  do 
not  occur  in  this  instrument.    It  is  contended,  that  the  parties 
should  not  take  the  general  estate,  till  after  every  thing  else  is 
disposed  of;  and  that  even  the  devisees  should  not,  according 
tp  the  plain  intention  of  the  testator,  take  any  benefit,  until 
tba  pecuniary  legatees  are  paid ;  and  that  it  is  clear,  he  meant 
so,  because  he  has  in  the  first  clause  of  his  will  expressed  such 
an  intention.    It  would  be  absurd  to  lay  any  stress  upon,  or 
give  any  preference  to  these  legatees  in  consequence  of,  the 
order,  in  which  th6se  gifts  or  voluntary  bequests  are  contained. 
Trott  V.  Vernon  indeed  may  afford  some  reason  for  the  argu- 
ment, where  the  Lord  Chancellor  says,  the  words  *^  in  the  first 
place'*  must  be  intended  to  give  a  preference  for  those  pur- 
poses to  any  other  whatever :  but  his  subsequent  observations 
shew,  that  his  Lordship  did  not  purely  rely  upon  that  circum- 
stanoe.     The  question  in  the  present  case  is,  whether  without 
these  words  in  the  first  sentence,   desiring  the  debts,   lega- 
cies, &c.  to  be  fully  paid,  these  legacies  could  be  raised  out 
of  the  realty  to  the  disappointment  of  the  devisee ;  or  ^  whe- 
ther the  testator  intended,   that  they  should  be  so  raised, 
^d  defeat  the  whole  of  the  devise.    On  the  part  of  the  lega- 
tees the  only  argument,  which  could  be  rabed  in  their  favour, 
has  been  grounded  upon  the  first  sentence  in  the  will:  but 
is  there  in  any  subsequent  one  any  thing,  >  which  points  out, 
that   at  all  events  the  legacies  shall  be  considered  a  charge 
upon  the  real  estates  specifically  devbed  ?     I  cannot  find  out 
any  such  intent,  or  that  he  meant,  that  these  pecuniary  legacies 
should  be  paid  to  the  destruction  of  the  gift  of  the  realty. 
}  do  not  rest  upon  the  circumstance  of  the  introductory  clause. 

Np 


1794. 


KlGHTLET 
KlGUTULT* 


[  •aa^] 
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Vt64.         No  master  whether  first  or  last :  I  muid;  advert  to  the  general 

^^'^^  teiior  o^  the  mstrument  to  see,  what  was  the  intention.    No 

^■.  doubt  this  Court  will  aid  the  intention,  where  a  testator  affects 

KiOHTLET.     to  charge  an  estate,  which  by  kiw  he  could  not  do ;  and  where 

Where  a  tea-  {|e  means  to  clo  it  for  a  valuable  or  meritorious  consideration, 

talor  means  for  -^  ,^  interpose;  and  even  supply  a  defect:  but  then  there 

a  valaable  or_..,,  ,  •i«j  r  a.%.    • 

.^.  .  iftust  be  clear,  express,   and  unequivocal  evidence  of  the  in- 

mentorioos  ,  »       r       »  i 

consideration  ^^^^^t  ^^^^  ^^^  testator  meant  to  comprehend  that  estate, 
to  create  a  ^^  ^  create  that  charge  upon  it,  to  which  the  Court  is  called 
charge,  which  lipon  to  give  its  effect;  as,  among  other  instances,  in  that  of 
by  law  he  can-  supplying  a  surrender* 

not,  equity  will  j^  ^i^  ^j^g^  j^  jg  clear,  the  testator  did  not  intend,  that  pay- 
aid  I  e  mten-  mg^i.  ^f  these  legacies  should  break  in  upon  the  real  estates 

tion  ftnd  AVfiii 

.  ,  specifically  devised ;  and  therefore  I  do  not  think,  the  intro* 
fect  as  the  ^ctory  words  for  payment  of  the  debts  and  legacies  authorize 
want  of  a  sor-  ^^  ^^  declare,  that  the  legacies  shall  be  raised  out  of  the 
render:  but  real  estate  to  the  loss  and  disappointment  of  the  specific 
the  intent  must  devisees  ( 1  )• 
be  clear. 

(1)  See  post.  Vol.  Ill,  651,  739.  V,  362.     Bench   v.  BUet, 

4  Madd.  187. 


^'^4.  ANONYMOUS. 

June  6ik» 

Motion  by  IVf  ^'  KING  moved  on  the  part  of  the  Plaintiff  for  an 

Plaintiff  for  a  order  upon  a  /Sme  covert  Defendant  to  put  in  her 

separate  an-  gug^^r  separate  from  her  husband  on  the  ground  that  ho 

_^  x^  ''        was  a  prisoner  in  the  King's  Bench. 
covert f  because  *^  ° 

he^   husband 

was  a  prisoner  For  the  Motion. 

in  the  King's        The  Court  will  do  it,  if  the  husband  is  abroad. 
Bench,  re- 
fused.  [333]  Mr.  Stratford,  contrd. 

The  reason  for  doing  it  in  that  case  is,  because  he  h 
out  of  the  jurisdiction. 

Lord  Chancellor  refused  the  motion,  saying,  it  was  quite 


CASES  IN  CHANCERYl  Sfel* " 

17M. 

MALIM  V.  KEIGHLEY.  ^^^  ^'**' 

Rolls. 

rpHOMAS  LOWE  by  his  will  gave  10001.  stock  in  trust    Trust  i^s^df 
to  pay  the  interest  and  dividends  to  his  daughter  Anne  under  a  recom- 
Malim  for  life  for  her  separate  use,  and  after  her  decease  ™®**^«^o'>  ^Y 
the  principal  amcmg  her  children ;  if  no  children,  to  sink  into  ^'        j|.  ^^^ 
the  residue.    He  gave  500/.  stock  to  Elizabeth  Thompson^  and  ^  .      leiracv 
a  similar  sum  to  Sarah  Zrotre,  two  other  daughters ;  and  de*  among  certata 
dared  trusts,  in  failure  of  which  those  sums  should  sink  inlo  persons  after 
the  residue.  Then  he  gave  all  the  rest  and  residue  of  his  estate  her  death* 
and  effects  whatsoever  and  wheresoever  in  trust,  as  to  one-tMrd 
for  his  daughter  Lucy  RawUn  for  her  separate  use  for  lifi ; 
after  her  decease  for  her  husband  for  life ;  and  after  hii^  decease 
for  the  children ;  as  to  another  third,  for  EUxabeth  Thompson 
for  her  separate  use  for  Hfe;  and  after  her  dec^se  for  her 
children ;  with  a  proviso,  that  if  she  should  survive  her  hus- 
band, and  marry  agdn,    she   might  by  writing  under  her 
hand  and  seal,  executed  before  such  marriage  in  the  presence 
of  two  witnesses  direct  the  interest,  &c.  to  be  paid  after  her 
decease  to  such  htlsband  for  Ufb;  as  to  the  other  third,  for 
Sarah  Lowe  and  her  children  in  the  same  manner,  and  ^th 
a  similar  power  in  case  of  her  marriage ;  and  in  case  either 
of  these  daughters   should  leave  no  children,  the  share  of 
such  daughter  was  to  go  to  the  other  two  daughters  in  the 
same  manner  as  their  respective  funds. 

*'  And  in  case  the  whole  of  the  residue  of  my  personal 
^'  estate  shall  become  vested  in  any  one  of  my  said  daughters, 
'^  then  I  do  give  and  bequeath  the  same  after  the  exptra* 
**  tion  and  determination  •of  the  several  trusts  before-men-      [  ^33i  ] 
^*  tioned,  unto  such  surviving  daughter,  her   executors  and 

administrators,  hereby  recommending  it  to  such  daughter 

jto  dispose  of  the  same  after  her  own  death,  and  the  deter^ 
**  mination  of  the  several  trusts  aforesaid,  imto  and  among 
**  the  children  of  my  said  daughter  Anne  Malim  and  my 
'^  nephew  John  Lowe  of  Ferry  Bridge ;  desiring,  that  his 
**  reputed  daughter  Emilia^  though  bom  before  marriage) 
'^  may  be  considered  as  one  of  his  children.** 

The  whole  residue  became  vested  in  th^  testator's  daughter 
Sffrah  who  married  Kdgl^y ;  IuhI  the  question  was,  whether 

after 
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Malim 
Kkiohlby. 


[•335] 


after  her  decease  without  issue,  and  intestate,  a  trust  arose 
for  the  children  ot  Anne  Malim  and  John  Lowe, 

Mr.  JUojfd,  for  4he  children  of  MaUm  and  Lowe,  Plain- 
tiffs. 
This  was  determined  in  Pierson  v  Garnet,  2  Bro.  C  C.  38, 
2S6,  which  overturned  CunUffe  v.  Cunliffe,  Amb.  686. 

Bfr.  Graham  and  Mr.  Abbot,  for  the  Defendant. 
There  was  no  occasion  to  get  rid  of  CunUffe  v.  CunUffe^  in 
order  to  make  that  decision;  and  what  the  Master  of  the 
BoUb  says  upon  the  word  **  recommend'*  is  extra-judicial. 
There  is  a  marked  distinction  between  that  word  and  *^  de- 
sire" or  ^*  request.**  The  argument  on  tliis  point  /dways 
Jbegins  by  saying,  whether  the  clause  is  recommendatory  or 
imperative.  '  The  Court  must  go  on  the  distinction  between 
the  words;  which  sometimes  may  be  very  fine.  '' Recom- 
mend** does  not  imply  volition,  but  advice.  Ex  vi  termini  it 
leaves  the  party  to  decide.  The  person  recommending  may 
be  extremely  indifferent  about  it.  The  testator  could  not 
mean  by  this  recommendation  the  same  thing,  as  when  he 
created  a  power  by  express  words.  The  word  comes  from  the 
Fren^;  but  if  from  the  Latin,  ^*  commendo"  it  means  '^  I 
divest  myself  of  all  discretion ;  and  put  it  entirely  into  your 
hands.**  From  Le  Maitre  v.  Bannister,  26th  November,  1 770, 
it  is  plain,  the  word  **  recommend**  wilUadmit  a  qualification ; 
and  does  not  absolutely  impose  an  obligation.  It  has  tacitly 
in  it  the  qualification,  that  the  caution  of  the  party  in  that  case 
added ;  and  if  the  party  can  give  it  that  sense,  the  Court  may. 
Suppose  in  Pierson  v.  Garnet,  where  the  word  was  **  request'* 
the  will  had  gone  on  to  sAy,  '*  if  he  shall  ^  so  please.**  BuU 
V.  Vardy  {ante.  Vol.  I,  270),  shews,  it  is  extremely  important 
to  shew  the  effect  of  the  particular  words  used* 


Master  of  the  Roi^ls, 
I  think  with  Lord  Kenyan,  that  CunUffe  v.  CunUffe  is  over- 
ruled, that  he  meant  to  say,  he  differed  from  the  Lords  Com- 
missioners ;  and  that  he  should  be  of  the  same  opinion,  if 
the  word  had  been  **  recommend.'*  The  question  is,  whether 
tbere  is  any  difference  between  ''  reconunepd"  and  "  it  is  my 

'  dying 
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dying  request;**  whether  the  former  is  not  equal  to  the  latter.    •      17fM« 


If  I  was  deciding  upon  the  weight  of  thd  words,  I  rather        ^ 

think  "  recommend**   is   stronger  than  ''desire."      A  great  ^^ 

stress  is  laid  upon  the  word  "  dying:**  but  every  request  by     Keiohlby. 

will  is  a  dying  request.     I  will  lay  down   the  rule  as  broad 

as  this;  wherever    any  person  gives  property,    and    points 

out  the  object,  the  property,  and  the  way  in  which  it  shall 

go,  that  does  create  a  trust,  unless  he  shews  clearly,  that  his 

desire  expressed  is  to  be  controlled  by  the  party ;  and  that 

he  shall  have  an  option  to  defeat  it.    The  word  ''  recommend** 

proves  desire,  and  does  not  prove  discretion.    If  a  testator    Testator  by 

shews  his  desire,  that  a  thing  sbaH  be  done,  unless  there  shewing  his 

are  plain  express  words  or  necessary  implication,  that  he  does  ^^^^^  createi 

not  mean  to  take  away  the  discretion,  but  intends  to  leave  ft  ■*"■•*»  ™'*" 

to  be  defeated,  the  party  shall  be  considered  as  acting  under  "  \.    . 

*^     "^  ^  necfBSsary  im- 

a  trust.     I  will  not  criticize  upon  the  words.    "  Recommend*'  pIj^Hqi,    HhIi 
is  a  request  and  more.     If  I  request  a  man  to  do  any  thing,  there  is  to  bo 
I  recommend  it ;  and  vice  versd.      I  do  not  know,  how  to  a  diseretioa  to 
distinguish  them.     Therefore  declare,  that  the  residue  of  die  defeat  it. 
personal  estate  upon  the  death  of  Sarah  Keighley  without 
issue,  and  intestate,  became  a  trust  for  the  children  of  Aime. 
Malim  and  John  Lowe  in  equal  shares  and  proportions  (2). 

(2)  Affirmed  on  appeal,  post,  629.    See  the  note,  ante,  Vol.  I, 
272. 

ANONYMOUS.  t^^.c 

I^R.  RICHARDS  moved,  that  a  person,  reported  l)est    Motion,  tliat a 
bidder,  should  complete  his  purchase,  and  pay  in  his  person  report- 
money,  on  or  before  the  5th  of  July.  ^  !>«•*  po**- 

chaser   shonlJ 

The  report  had  been  confirmed  nisi;  and  tlie  motion  was  [336]..  ^  ^^ 
occasioned  by  a  doubt  as  to  the  practice,  whether  a  purchaser  ^^^  ^^^ 
can  be  quickened,  before  the  report  is  confirmed  absolutely.      injn  Jny^  re. 

fbsed;  the  re* 

Lord  Chancellor  said,  he  felt  a  difficulty ;  as  until  con-  port  not  being 
firmation  the  purchaser  is  alwaya  liable  to  have  the  biddings  •bsolatcly  con- 
opened;  until  that  noil  con^/o/  that  he  is  the  purchaser.  nrnae  • 

The  motion  was  refused  (3). 

(3)  The  order,  when  obtained,  may  be  enforced  by  commitment* 
Lansdawn  r.  Elderton,  post,  Vol.  XIV,  612. 
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June  29f  A  and 

20tk.  BRISTOW  V.  WARDE  (4). 

Julylti. 
By  aitioles  the   T^^  articles  executed  in  1733  reciting  the  intended  marriage 

wife's  fortune  of  John  BrUtow  snd  jlnm  JucUih  Foissifif  and  that  her 

and  an  eqnal  fortune  consisted  of  500/.  her  own  property^  and  2500/.  given 
sam  advanced  jjy  her  mother  Louisa  Girardot  in  consideration  of  the  mar- 
by  the  hosband  riage  (reserving  to  herself  the  interest  of  1300/.  during  her 
bT'^tSd^f  r  ^^^^  ^^  ^^  agreed,  that  those  sums  together  with  3000/. 
the  husband  ^  ^  advanced  by  John  Brisiow  should  be  invested  in  the 
for  their  jomt  purchase 

lives,  and  if  he  (4)  This  and  the  three  cases  pointmeBts,  are  bronght  together 
ahonld  die  first,  immediately  following,  being  de-  a  little  out  of  the  regular  coarse 
JeaviBg  issoe    ^jj^  nearly  at  the  same  time,    of  their  dates,  in  order  to  place 

f^  rJ'  A  ^^  ^P^^  ^^  ^^^"'^^  subject,  and  com-  the  subject  in  one  point  of  view. 
,       .  '    •        prehending  perhaps  all  the  qoes-    See  the  note,  ante.  Vol.  I,  310b 

to  the  capital    **®"*»  ^^^  ^^^  ""**•**  "P^"  •P* 

Jp  anoh  manner  as  he  shonld  appoint,  in  default  of  appointment  to  be  di- 
vided equally  among  the  issue  at  twenty-one  with  maintenance  and  survi- 
vorship ;  after  marriage  in  pursuance  of  the  articles  an  estate  purchased 
with  the  fund  was  settled  upon  the  husband  for  the  joint  lives  of  him  and 
his  wife,  remainder  to  trustees  to  preserve,  &c.  remainder,  in  case  of  his 
death  first  without  issue,  to  certain  uses,  remainder,  in  case  of  his  death 
first  leaving  any  child  or  children,  to  the  wife  for  life,  remainder  to  all  the 
child  or  children  in  such  shares  as  the  husband  should  appoint ;  for  want 
of  appointment,  equally  in  tail  with  cross  remainders,  remamder  to  the 
heirs  of  rthe  husband.  Children  only  are  (he  objects;  and  an  appointment 
to  a  child  for  life,  remainder  to  his  children  as  he  shall  appoint,  is  an  excess 
of  power;  and  the  doctrine  of  ofpret  by  giving  the  child  an  estate  tail  is 
not  applicable :  but  the  appointment  is  void  for  the  excess  only ;  and  what 
is  ill  appointed  goes  as  in  default  of  appointment. 
Testator  under  a  power  to  appoint  among  children  appointed  to  the  hus- 

.  band  of  a  daughter  for  life,  and  if  she  survived  him,  to  her  for  life,  and 
hi^ving  advanced  her  in  marriage,  recited  that  as  a  reason  for  giving  her 
a  small  share ;  thb  is  not  illusory. 

Parties  taking  .under  a  will  es^ecuting  a  power  of  appointment  dispute 
part  of  it;  there  being  no  fond  but  that  to  be  appointed,  it  is  not  a  case 
of  election. 

Personal  estate  under  marriage  articles  to  be  invested  in  land,  or  govern- 
ment, or  other  securities ;  the  Court  finding  it  in  its  original  state  considers 
it  as  personal;  but  part  having  been'  laid  out  in  land,  which  was  settled, 
and  afterwards  sold,  and  the  produce  invested  in  stock,  till  a  proper  pur- 
chase of  land  could  be  found  to  be  settled  to  the  same  uses,  that  was  con- 
sidered as  land. 
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purcfaaae  of  South  Sea  annuities  upon  trust  to  pay  Lowa 
Girardot  Faissin  the  yearly  produce  of  1300/.  for  her  life ; 
and  to  pay  the  surplus  of  the  dividends  to  John  Bristow  for 
the  joint  lives  of  him  and  his  intended  wife ;  and  in  ease  he 
should  die  before  his  wife,  leaving  issue  by  her  at  the  timo  ^of 
his  decease,  or  leaving  her  ensient  of  one  or  more  child  or 
children,  that  should  be  bom  alive,  to  pay  the  dividends  to 
the  wife  for  her  life,  subject  to  the  trust  as  to  the  1300L ; 
end  after  her  decease  to  apply  die  capital  in  such  manner,  as|, 
John  Bristow  should  appoint  by  any  deed  or  writing  attested 
liy  two  or  more  credible  witnesses,  or  by  his  will ;   and  for 
want  of  such  appointment  that  the  said  capital  should  after 
the  decease  of  Ann  Judith  be  divided  among  the  issue  of  ike 
marriage  share  and  share  alike  at  their  respective  ages  of 
twenty«one ;  the  interest  to  be  applied  towards  their  main- 
tenance and  education;  with  bene^fit  of  survivorship  in  ease 
of  the  death  of  any  before  twenty-one;  with  a  power  to  the 
trustees  and  the  survivor,  &c.  with  consent  of  the  husban4 
and  wife  or  the  survivor  to  sell  and  assign  the  funds  or  -se- 
curities, wherein  the  6000/.  should  have  been  invested,  and  to 
invest  the  produce  in  the  purchase  of  government  or  other 
securities,  or  of  lands  of  inheritance  in  fee^imple,  subject  to 
the  same  trusts.    It  was  farther  agreed,  that  if  during  the 
intended  marriage  any  sum  or  sums  should  fall  to  the  wife  by 
inheritance  or  otherwise,  the  same  should  be  invested  with 
consent  in  writing  of  die  husband  and  wife  or  the  survivor  in 
the  purchase  of  government  or  other  securities,  or  of  landa 
of  inheritance  in  fee-simple,  in  the  names  of  the  same  trup^ 
tees,  &c.  in  trust  for  John  Bristow  during  the  joint  lives  Oif 
him  and  his  wife ;  and  in  case  of  his  death  in  her  life,  leaving 
issue  of  die  marriage,  or  leaving  her  ensient,  for  her  for  life; 
and  aftier  her  decease  to  apply  the  capital  in  such  manner,  a3 
John  Bristow  should  by  deed  or  will  appoint,  and  for  want  of 
such  appointment,  among  the  issue  of  the  marriage  share  and 
share  alike  at  their  ages  of  twenty-one,  with  an  allowance  of 
the  produce  for  maintenance  and  education;  and  with  sur- 
vivorship in  case  of  the  death  of  any  before  twenty-one. 

Between  the  executipn  of  these  articles  and  the  marriage 
it  was  agreed  by  a  memorandum  indorsed,  that  two  other 
•ums  of  1000/.  each  to  be  advanced  by  John  Girardot  de 
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TUkaux  tinde  of  Ann  Judith,  then  invested  in  New  J^ouiA. 
Sea  annuities  in  the  names  of  tmstees,  should  be  subjed; 
to  the  trusts  contained  in  the  articles. 

The  marriage  took  place ;  and  the  several  funds  were  hid 
out  according  to  the  articles.  In  1739  with  consent  of  the 
husband  and  wife  a  suit  was  instituted  in  the  Court  of  Chan- 
cery for  the  purpose  of  having  the  funds  sold^  and  the  pro"- 
duce  invested  in  the  purchase  of  a  freehold  estate  in  the 
dcounty  of  Norfolk ;  and  to  have  a  new  trustee  appointed  in 
the  room  of  one  deceased ;  and  under  the  decree  in  that  suit 
by  lease  and  release  of  the  17th  and  18th  of  March,  1739,  the 
Inanor  of  Quidenham,  in  the  county  o{  Norfolk  was  conveyed 
to  the  surviving  trustees  in  the  articles  and  a  new  trustee  for 
ninety-nine  years  to  secure  an  annuity  of  52/.  per  annum  to 
Louisa  Girardoi  Foissin  for  life,  which  she  agreed  to  accept 
in  Keu  of  what  she  was  entitled  to  under  the  articles ;  re- 
mainder to  John  Bristow  and  his  assigns  during  the  joint  fives 
of  him  and  his  wife ;  remainder  to  the  same  trustees  to  pre^- 
serve  contingent  remainders,  to  certain  uses  therein  expressed, 
fai  case  the  husband  should  die  in  the  life  of  the  wife  without 
issue,  or  being  such,  all  of  them  should  die  under  twenty-one 
and  unmarried;  remamder,  in  case  he  should  die  in  her  life- 
time leaving  any  child  or  children  of  her  body  by  him  be- 
gotten, Hving  at  his  decease,  or  afterwards  bom  alive,  to  the 
use  of  the  wife  and  her  assigns  for  life ;  remainder  to  the  use 
of  all  the  child  or  children  of  John  Bristow  and  Ann  his  wife 
in  such  shares  (there  being  more  than  one)  as  John  Bristow 
by  any  deed  or  writing  under  his  hand,  attested  by  two  or 
more  credible  witnesses,  or  by  his  last  will  and  testament  vk 
writing  witnessed  as  aforesaid,  should  direct  and  appoint  and 
for  want  of  such  appointment,  to  the  use  of  the  said  child 
or  children  of  John  Bristow  and  Ann  his  wife,  begotten  and 
to  be  begotten,  and  the  heirs  of  the  body  of  such  child  or 
children  lawfully  issuing,  if  more  thiln  one,  share  and  share 
alike;  and  in  default  of  issue  of  any  of  the  said  children 
that  the  share  of  such  child  or  children  having  no  issue 
should  be  divided  among  the  survivors  of  them  share  and 
share  alike ;  remainder  in  default  of  such  issue  to  the  use  to 
the  right  heirs  of  John  Bristow  for  ever.  By  these  inden- 
tures it  was  declared,  that  nothing  therein  should  prejudice 
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the  agireeinent  in  the  articles  for  laying  out  such  sum  orJiumSi 
as  should  £ei11  to  the  wife  during  her  coverture,  in  the  manner 
therein  mentioned. 

*John  Bristow  continued  in  possession  of  the  settled  estates 
ti]l  1765,  when  they  were  by  act  of  Parliament  vested  in  other 
trustees  in  trust  to  sell ;  and  that  the  produce  should  be  paid 
into  the  Bank  in  the  name  of  the  Accountant  General^  and 
laid  out  in  redeemable  4  per  cent,  annuities,  ^1  a  proper  pur- 
chase of  lands  in  fee  simple  should  be  found,  to  be  settled 
upon  the  same  uses  and  trusts  as  those  of  the  settlement  of 
1739:  and  that  the  dividends  in  the  mean  time  should  be  paid 
to  such  persons,  as  would  have  been  entitled  to  the  rents  and 
profits  of  the  lands  under  the  act.  The  settled  estates  were 
sold  accordingly;  and  the  produce  laid  out  in  the  sum  of 
S0,737/.  4f8.  Id.  4  per  cent.  Bank  annuities ;  and  the  interest 
and  dividends  were  paid  to  John  Bristow  during  his  life. 

On  the  14th  o( November,  1768,  John  Bristow  died;  leaving 
his  wife  Ann  and  eleven  children  issue  of  that  marriage  sur- 
viving. By  his  will  dated  the  24th  of  October ,  1768,  duly 
executed  to  pass  real  estate  he  recited  the  articles,  the  set- 
tlement, the  act  of  Parliament,  and  the  purchase  of  stock 
under  it ;  and  that  his  wife  under  the  will  of  Andrew  Girardot 
became  entitled  to  the  sum  of  10S7/.  I2s.  3J.,  which  had  not 
been  laid  out  pursuant  to  the  articles,  but  remained  due  to 
him;  and  that  his  wife  was  also  entitled  under  the  will  of 
Margaret  Girardot  de  Prefond  to  a  sum  not  received,  or  laid 
out  pursuant  to  the  articles ;  and  that  he  was  possessed  of  or 
entitled  to  several  annuities  in  France;  one  of  2200  Livres 
Toumais  of  the  government  of  France  payable  during  the  life 
of  his  wife ;  another  of  2300  Livres  Toumais  of  the  French 
East  India  Company  pa3;^ble  during  the  joint  lives  of  his  wife 
and  his  daughter  Mary  Bristow,  and  the  survivor ;  and  he 
gave  both  those  annuities  to  his  wife  for  life ;  and  after  her 
decease  he  gave  the  annuity  of  2300  Livres  Tournais  to  his 
daughter  Mary ;  and  in  pursuance  of  the  power  given  by  the 
marriage  articles  he  appointed  after  the  decease  of  his  wife  to 
Henry  Bristow  his  eldest  son  the  money,  which  then  was,  or 
should  at  any  time  thereafter  be,  received  of  the  said  legacies 
of  Andrew  Girardot  and  Margaret  Girardot  de  Prefond,  upon 
trust  after  the  decease  o{  Ann  Judith  Bristow  to  pay  the  pro- 
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fits  thereof  to  his  said  son  Henry  for  his  life;  and  after  hii 
decease  the  testator  appointed  the  amount  of  the  said  legacies, 
which  were  to  be  invested  pursuant  to  the  articles,  to  and 
among  any  child  or  children  issue  of  the  marriage  of  his  son 
Henry  with  his  then  wife  in  such  *  shares  and  manner,  as  the 
said  Henry  should  by  any  deed  or  writing  under  his  hand^ 
witnessed  by  two  or  more  credible  witnesses,  or  by  his  last  will 
and  testament  witnessed  as  aforesaid,  direct  and  appoint ;  and 
by  virtue  of  the  power  vested  in  him  by  the  said  articles  he 
thereby  appointed,  after  the  decease  of  his  wife  the  sum  of 
90,737/.  4^.  7d.  per  cent.  Bank  annukies  to  and  among  his 
children  in  the  shares  and  manner  following:  to  his  daughter 
Ann  Margaret  Hobart  1000/.  upon  trust  to  pay  the  profits  and 
dividends  to  Henry  Hobart  her  husband  during  his  Ufe,  and 
after  his  decease  to  pay  the  same  to  Ann  Margaret  Hobgitt 
for  her  life,  in  case  she  should  survive  her  husband ;  and  after 
.the  decease  of  both  to  pay  and  transfer  the  said  1000/.  to  and 
among  their  issue  in  such  shares,  if  more  than  one,  and  in 
such  manner,  as  he  or  she  shall  appoint.     Then  reciting,  that 
on  the  marriage  of  his  daughter  Catharine  with  Greneral  Frater 
in  1765  he  had  appointed  to  her  aft;er  the  death  of  his  wife 
the  sum  of  S500/.  to  the  uses  of  that  niarriage,  he  confirmed 
that  appointment;  and  farther  appointed  to  her  1000/.  to  pay 
the  profits  and  dividends  thereof  to  her  for  her  own  use  for 
Hfe ;  and  after  her  decease  he  directed  the  said  1000/.  to  be 
transferred  to  and  among  any  child  or  children,  she  might  or 
should  have,  in  such  share  or  shares,  and  in  such  manner,  as 
she  should  direct  or  appoint ;  and  in  case  she  should  die  not 
leaving  any  children,  then  he  g^ve  and  appointed  the  said 
stock  to  his  son  Henry  upon  trust  for  the  purposes  expressed 
in  the  appointment  to  him  of  the  legacies.     He  gave  to  his 
daughter  Louisa  Brittow  1800/.  absolutely ;  and  to  his  daugh- 
ter Frances  Neace  500/.  in  trust  to  pay  the  profits  and  divi- 
dends to  her  husband  Richard  Neave  for  his  life ;   after  his 
decease  to  her  for  life,  in  case  she  should  survive  him ;  and 
after  the  decease  of  both  to  transfer  the  said  stock  to  and 
among  any  children  issue  of  their  marriage  in  such  share  or 
shares,  and  in  suck  manner,  as  he  or  she  should  appoint. 
The  testator  mentioned,  that  the  shares  of  Mrs.  Hobart  and 
iKlrs.  Neave  were  so  small  on  account  of  what  he  had  before 
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Bristow 


^fisfpjff  <$!00L  jp  ca^e  ah^  jihould  after  the  decease  of  his  wife 

^  entitled  tp,  or  hecome  possessed  of,  the  said  annuity  of  «, 

^?00  Litres  Tourmm  of  the  French  East  India  Company       Wardb. 

^^o]^  giy^  to  her :  but  if  not,  then  he  gave  her  8001.  for  her 

fl^Bxe  gf  the  said  stock.    He  gave  his  three  daughters  EUxa^ 

beth,  Caroline  9  find  Sophia  lOOQJL  each ;  to  his  son  John  Bris* 

fqw  aOQfH.  and  to  his  son  WiUiam  Bristow  1800/.;  *  and  he      [  *341  ] 

ipye  and.iy)pointed.to  his  son  Henry  all  the  residue  and  re- 

fdaind^r  of  the  said  stock  in  trust  for  the  same  uses  and 

JfilffB^^B  as  those  jesqpressed  in  the  before-mentioned  appoint-    ^ 

ment  to  him  of  the  legacies  under  the  wills  of  Andrew  Girardoi 

ffiA  Margaret  Girardot  de  Prefqnd.    He  directed,  that  there 

fhpviJUl  be  .benefit  c^  survivorship  between  his  five  daughters 

^fpsab^^f  Caroline,  Louisa,  Mary,  and  Sophia,  in  case  of 

fU^  c^i^  of  any  of  them  unmarried,  and  before  their  shares 

ahpuld  be  payable ;  and  he  appointed  Asm  Judith  Bristow, 

J^en^if  Pqlfort,  and  Henry  Bristow,  executors. 

^e  .legacy  under  the  yrjSX  of  Andrew  Girardot  was  not  laid 
oi}t  under  th^  artides ;  but  remained  due  from  the  estate  of 
</oiii  Bfistow  the  testator  at  the  death  of  his  widow.  The 
legmiy  mider  the  will  of  Margarei  Girardot  De  Prefond  was 
pipt  laid  out  under  the  articles ;  but  at  the  death  of  Ann  Judith 
Bri^qfo,  who  received  the  interest  for  her  life^  was  vested  in 
1078/.  Is.  6d.  bank  stock  in  the  names  of  trustees.  Henry 
Bristow,  Ann  Margaret  Hobart,  and  Sophia  Bristow,  died 
in  the  life  of  th,eir  mother,  Henry  left  two  children,  George, 
and  Catharine  Annabetta,  Bristow,  but  he  made  no  appoint- 
jID^nt  i^der  the  pq^er  .given  him  by  his  father's  will,  and  died 
in^qnt^.  TUfiTs.  Hobart  left  her  husband  and  four  children 
surviving  h^r.  Sophia  Bristow  l^ft  a  will  executed  so  as  to 
paps  ^i^sonal  ^tate  only ;  and  made  her  sister  Mary  sole  ex- 
ecutrix. George  Bristow,  jh^  son  of  her  brother  Henry, 
;ffd^  Iier  heir.  In  1788  Ann  Judith  Bristow  died,  leaving  eight 
fihildrjep  surviving.  Mary  Bfistow  never  received  any  part  of 
jdie  wnuity^of  ^00  lAvres  To^rnois. 

Thjs  bill  was  brought  by  John  Bristow  and  other  children  of 
the  t^tator  to  have  the  several  claims  upon  these  fimds  and 
their  produce  ascertained,  and  the  necessary  accounts  taken ; 
and  .t|iat  such  part?  of  the  9Q>737i.  4es.  Id.,  then  reduced  tp 
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S  per  cent,  annuities^  and  1078/.  U.  Qd.  bank  stock,  and 
1027/.  Zs.  3d.  or  the  money  which  should  be  received  on  ac- 
count thereof,  as  were  absolutely  disposed  of  by  the  will  of 
John  BristoWf  and  the  residue  of  the  two  last  funds,  should 
be  transferred  and  paid  to  the  persons  entitled ;  and  that  the 
residue  of  the  first  should  be  laid  out  in  the  purchase  of  lands 
in  fee-simple,  upon  the  trusts,  and  pursuant  to  the  directions 
of  the  act  of  Parliament ;  and  that  the  rents  and  profits,  and 
the  interest  and  dividends  of  the  residue  of  that  sum,  in  the 
mean  time,  should  be  paid  to  the  persons  ♦  entitled  ;  or 
that  such  residue  should  be  distributed,  as  the  Court  should 
direct. 

The  questions  were,  first,  Whether  the  appointments  Co 
Mrs.  Hobart  and  Mrs.  Neave  were  illusory  ;  and  therefore  th^ 
whole  was  void :  secondly.  Whether  the  appointments  to  the 
grand-children,  and  to  the  husbands  of  the  daughters  were 
an  excess  of  power;  and  if  so,  whether  the  former  could  be 
executed  cy  pres  by  giving  estates  tail  to  the  children :  Thirdly, 
If  those  appointments  were  bad,  or  any  of  them,  whether  the 
whole  should  be  void,  or  the  excess  only ;  and  in  the  latter 
case  how  so  much,  as  was  ill  appointed,  should  be  disposed 
of:  Fourthly,  Whether  those  taking  under  the  execution  were 
precluded  by  a  case  of  election  from  disputing  any  part  of  it : 
Fifthly,  Whether  the  funds  were  to  be  considered  as  land  or 
money. 


Attorney  Oeneral,    Solicitor  GenenUy  and  Mr.  Stanley^ 
for  the  Plaintiffs. 

This  must  now  be  considered  as  land :  but  all  the  parties  are 
competent  to  say,  whether  it  shall  be  laid  out  in  land,  or  not. 

A  power  as  to  reid  estate  operates  as  a  declaration  of  uses 
of  a  preceditig  conveyance  or  devise ;  and  must  have  reference 
to  that,  and  be  confined  within  the  same  Hmits.  A  disposition 
to  A.  for  Ufe,  remainder  to  such  uses^,  as  he  shall  appoint,  will 
enable  him  to  make  any  disposition ;  because  he  has  the  com- 
plete disposition,  and  there  is  no  perpetuity ;  but  if  that  power 
is  limited  in  its  objects,  then  as  it  becomes  a  settlement,  and 
^nds  to  a  perpetuity,  it  must  be  coi^ned.  There  may  be  a 
conveyance  to  A^  for  life ;  remainder  to  any  description  of 
persons  living  at  the  death  of  A.  and  it  may  be  suspended  till 
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taA  age;  because  an  infant  cannot  alien:  but  it'cannot  ^o^ 
beyond  that ;  nor  can  a  power  of  appointment  be  given  beyond 
what  the  person  giving  it  could  do  himself.  Wherever  the 
subjects,  upon  which  the  power  is  to  operate,  are  limited,  the 
power  must  be  limited  precisely,  as  if  the  limitation  had- 
been  inserted  in  the  conveyance  itself.  The  appointments 
in  &vour  of  the  grand-children  oannot  be  good  ;  because 
he  could  not  give  a  power,  that  would  have  the  effect  of 
giving  a  li&  estate  to  a  person  imborn  at  the  creation  of 
the  power ;  remaindeir  to  the  children  of  that,  unborn 
person  in  taU.  The  power  operates  upon  the  limitation 
in  default  *  of  appointment  aa  a  power  of  revocation ;  and 
must  have  the  same  .effect  as  an  express  power  to  revoke^ 
which  was  the  ca^^e  pf  Spencer  v.  The  Duke  of  MfvrU 
borough,  5Bro.  P.  Cf  592.  The  utmost  limits,  within  yr^h 
grand-children  could  take  under  such  an  instrument^  are 
these :  if  there  is  a  limitation-to  A.  for  life,  remainder  to  any 
such,  as  should  be  living  at  his  death,  perhaps  t];iat  might  be 
sustained.  In  Hociley  v.  Mawhey  {atUe,  Vol.  I,  143,)  Lor4 
J%urlaw  seems  to  think,  it  might  be  good :  but  that  is  only 
because  they  were  expressly  to  be  alive  at  his  death*  There 
is  nothing  in  this  will  to  confine  the  appointments  in  favour  of 
the  grand-children  to  the  testator*s  death,  or  any  particular 
time.  It  is  a  general  limitation  to  the  children  of  his  children. 
The  execution  of  the  power  was  to  create  an  estate  tail  in 
the  grand-children  taking  at  the  deaths  of  their  respective 
parents.  A  limitation  to  the  children  of  a  person  imbom  is 
bad ;  Chapman  v.  Broum,  3  Bur*  1626. 

Under  this  settlement  the  children  only  were  intended  to  be 
purchasers ;  therefore  on  that  ground  these  appointments,  so 
fiir  as  they  are  in  favour  of  persons  not  children  of  the  tes- 
tator, eannot  have  effect.  The  power  in  the  articles,  though 
general,  must  mean  among  the  issue  of  the  marriage ;  other- 
wise he  might  defeat  the  purpose  by  giving  to  others  what 
was  intended  as  a  provision  for  the  issue ;  and  the  fund  WQidd 
be  assets,  and  subject  to  debts.  If  there  is  only  one  child,  it 
is  express ;  the  power  would  not  arise ;  and  such  child  must 
have  taken  an  estate  tail  at  least.  In  Alexander  v.  Alexander, 
2  Ves.  640,  the  power  being  to  appoint  among  children,  it 
was  held,  that  no  others  could  possibly  be  made  purchasers ; 
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Aki  upm that  daiie; MaddUff*^.  AnOrevi,  1  mi.  57.  Kbi^ 
son  V.  Hardeagile,  2  TeHhlU^.  B. R.  341.  Jddtnt  v.  JcbitM; 
Ccwp.  651 9  and  many  others,  it  would  not  be  possible  to  mfik 
fain  this  appointment,  and'  make  the  gralid-childiieh  tal:e  as 
l^chasers,  even  if  all  were  in  being  at  the  creation  of  tl^e 
poWer.  The  only  thing  appeaimg  in  favour  of  tiiat  construe- 
iSon  is  wlmt  was  said  in  the  Duke  of  Devohshite  v.  Cdveih 
dish{S)f  l£at  such  might  possibly  be  the  construction:  but 
the  decision  was  upon  the  ground,  that,  as  the  appointment 
to  Lord  George  Cavendish  was  good  for  hiis  fife,  di6  Duke  of 
Devonshire  and  Duchess  6f  Portland  could  not  during  his 
life  disturb  it.  Another  reaison  was,  that  they  had  provisionV 
under  the  ♦  will.  If  what  thiis  testator  has  done  can  be  main- 
tained, his  son  Henry  might  have  done  the  same.  It  hi 
iiimpty  a  power  to  distribute;  and  delegatus  nan  potest 
Setegare. 

But  this  appointment,  though  defective,  must  not  be  con- 
tidered  bad  in  the  whole.  After  Maddison  v.  Jndrew,  Alex- 
knder  v.  Alejcandtr,  and  Pitt  v.  Jackson^  2Bro.  C.  C.  51,  ii 
must  be  considered  void  for  the  excess  only ;  viz.  as  to  the 
grand-children  and  the  husbands  of  iSae  daughters ;  then  all 
not  disposed  of  under  the  authority  of  these  instruments  is 
unaffected  by  the  will;  and  will  go  among  all  the  children  as 
tenants  in  common. 


Lord    CHANdKLLOH. 

Why  may  not  I  construe  ft  an  estate  tail,  in  tienry  as  to 
the  land? 

For  the  Plaintiffif. 
It  was  intended,  that  the  children  should  take  absolutely 
by  purchase;  not  tiiiat  it  should  go,  as  an  estate  taO  wouTd 
carry  it  In  Hnmberston  v.  Humberstm,  1  P.  Will.  33$,  tKi 
same  sort  of  devolution  was  intended,  as  takes  place  in  aA 
estate  in  tail  male. 


Lord  Chancellor. 
I  do  not  know,  that  it  was  ever  pressed,  that  if  part  was 
bad,  the  whole  should  be  void. 

(5)  HiL  22  Geo.  III.  B.  R.  sUted  2  Term  Rep.  B.  R.  245,  in 
Hohinson  v.  Hardeastk. 
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For  dicPldtttiffi; 

Never;  except  in  PUt  v.  Jaclacm  upon  the  ground  l^t  the 
whole  view  of  the  testator  was  totally  defeated  by  the  effect 
of  his  appointment 

Mr.  HarcUnge  and  Mr.  CampbeUf  for  the  son  of  Mrs.  Ho- 
bi^ri,  and  Mr.  Piggoti  for  Mr.  and  Mrs.  Neave  contended 
that  the  appointments  to  Mrs.  Hobart  and  Mrs.  Neave  were  il« 
lusory;  and  tlierefore  t^e  whole  was  void;  also  that  if  the  ap- 
pointment was  bad  in  part,  the  whole  was  void ;  for  it  could 
not  be  presumed,  that  if  the  testator  had  known,  that  certain' 
parts  could  not  be  executed,  he  would  have  said,  the  subject 
of  such  parts  should  go  to  others,  or  that  he  would  in  that' 
ease  have  had  the  rest  executed* 
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Mr.  Mansfield^  Mr.  Lloyd^  Mr.  Richards,  and  Mr.  Hat- 
list,  for  the  widow  and  children  of  Henry  Bristow  r 
and  Mr.  RomiUy  for  Mr.  Hobart. 
This  is  a  general  power  under  the  articles.  In  all  marriage 
articles  the  object  is  to  provide  for  the  wife  and  issue :  but  it 
is  impossible  to  say,  this  is  a  power  to  appoint  to  children, 
when  by  the  same  articles  in  case  of  no  disposition  it  is  to 
go  to  the  children.  In  the  Duke  of  Marlborough  v.  Lord  Go^ 
dolphin,  2  Ves.  61,  stress  was  laid  upon  this;  that  from  the 
effect  of  the  word  **  such"  the  children  could  take  nothing  but 
under  the  appointment  of  Lady  Sunderland:  but  it  is  wrong 
to  make  these  cases  depend  upon  a  nice  distinction  between 
words.  The  maxim,  that  delegatus  non  potest  delegare,  does' 
not  apply.  He  could  liot  delegate  a  power  to  give  according 
to  a  discretion  in  him:  but  he  was  absolute  owner;  and  could 
dispose  of  it  to  whom,  and  how,  he  pleased.  The  legacy 
Amd  being  by  the  articles  to  be  laid  out  either  in  stock  or 
land,  and  the  decree  and  act  of  Parliament  not  touching  that; 
the  Court  will  according  to  a  late  case (6)  take  it,  as  they 
find  it.  If  the  appointment  cannot  take  place  for  the  gnmd* 
children  as  such,  the  Court  will  execute  tiie  intention  as  near 
as  possible  by  giving  Henry  an  estate  tail  according  to  Piit 
V.  Jackson.  In  Langston  v.  Blackmore,  Amb.  S89,  under  a 
power  of  appointment  to  children  an  execution  extending  ti» 


(6)  Walker  y.  Denne,  ante,  170. 
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grand-children  was  held  good.  The  Plaintifis  cannot  say^  it 
was  wen  executed  in  part  and  ill  executed  in  part ;  for  claiming 
interests  under  the  will  they  cannot  dispute  any  disposition 
by  it. 

Attorney  General,  in  reply. 
The  same  principle,  upon  which,  where  there  is  an  appoint- 
ment with  a  condition,  and  the  condition  is  bad,  the  appoint- 
ment is  good,  repels  the  doctrine  of  election.  If  an  express 
condition  would  be  bad,  an  implied  condition,  the  foundation 
of  election,  must  be  bad.  This  Umitation  must  be  intended 
to  comprehend  all  the  grand-children :  but  real  and  personal 
estate  must,  be  limited  to  persons,  who  must  necessarily  take 
within  Uves  in  being  and  twenty-one  years.  A  provision  on 
marriage  is  a  contract  with,  or  conveyance  to,  the  issue ; 
equitable,  if  upon  articles;  legal,  if  ripened  into  a  settle- 
ment* These  funds  were  vested  in  the  children  with  *  a  power 
reserved  to  disappoint  that  vested  interest  by  a  limitation 
arising  out  of  the  execution  of  the  power.  That  cannot  be 
disappointed  but  by  an  execution  modo  et  formd,  as  provided* 
It  is  a  contract  with  the  children,  that  they  shall  take  equally, 
unless  he  makes  another  distribution  among  them.  If  you  go 
beyond  the  children,  there  is  nothing  to  prevent  it  from  being 
given  to  any  branch  of  the  family,  by  giving  to  whom  there 
may  arise  some  advantage  to  the  children.  In  FaXkner  v* 
Builer,  Amb.  514,  great  nephews  were  excluded;  nephews 
being  the  object.  In  Adams  v,  Adams  the  Court  never  thought, 
that  because  it  was  void  for  the  excess,  it  was  not  good  at 
all:  nor  did  the  doctrine  of  cy  pres,  or  the  notion  of  an 
estate  tail,  occur  to  them.  Under  a  general  power  so  much, 
as  is  given  consistently  with  the  rules  of  law,  will  stand : 
why  should  there  be  a  different  construction  of  a  more  limited 
power  ?  Cha^pman  v.  Brown  cannot  apply  to  the  execution  of 
a  power.  There  the  Court  wisely  considered  the  general  in- 
tention to  transmit  through  the  descendants;  and  to  support 
that  took  the  words,  as  they  stood,  by  a  slip  perhaps ;  and 
^ould  not  supply  the  omission  to  defeat  the  intention.  la 
Robikson  v.  Hardeastle  Mr.  Justice  BuUer  looking  to  Pitt  v. 
Jfaekson  says,  that  in  the  former  case  the  son  was  tenant  in 
t^. either  under  the  settlement,  or  under  the  will  by  impli- 
cation, from  the  general  intention.    It  was  immaterial  to  the 

Defendant 
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Defendant  nnder  which:  but  the  latter  branch  of  the  propo*. 
sition  was  much  doubted :  it  stands  upon  no  authority  but 
Piti  y.  Jackson;  which,  if  it  went  upon  an  implied  estate 
tail  under  the  will,  is  inconsistent  with  Adams  v.  Adams. 
Suppose  Pinckney  Wilkitison  had  had  an  estate  in  fee,  and  a 
power  of  appointment  over  another ;  and  in  the  same  clause 
had  given  the  former,  and  appointed  the  latter,  to  Mary 
Smiih  for  life;  remainder  to  her  first  and  other  sons  in  tail; 
remainder  to  her  daughters ;  remainder  to  his  own  right  heirs : 
would  it  not  have  been  a  strict  settlement :  and  could  she 
have  an  estate  for  life  in  one  estate,  and  in  tail  in  the  other  ? 
The  principle  of  all  the  cases  for  an  implied  estate  tail  is, 
that  there  was  a  clear  indicium  of  an  intention,  that  all  the. 
issue  should  take  in  the  course,  in  which  an  estate  tail  would 
go :  but  no  inference  can  be  drawn  from  those  cases  to  thisj 
where  there  is  no  such  indication. 

This  appointment  would  have  been  good,  even  if  no  ii^ 
terest  had  been  given  to  Mrs.  Hobari  and  Mrs.  Neave.  I 
admit  the  general  doctrine :  but  the  Court  ¥rill  say,  what  is. 
illusory  in  one  *  case  is  not  so  in  another;  because  reason- 
able ;  BurreU  v.  Burrell,  Amb.  660.  He  expresses  his  reason 
for  not  giving  them  more ;  and  that  shews  his  intention  was 
not  to  elude;  but  that  he  had  a  rational  motive  consistent 
with  his  duty  as  a  parent^ 
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Lord  Chancellor. 
The  only  difficulty  in  this  cause  is  that,  which  surrounds  the 
Court  in  all  cases,  where  a  parent  has  with  tenderness,  wisdom, 
and  discretion,  made  a  distribution  of  his  fortune  according 
to  the  circumstances  of  hb  family  at  the  time ;  but  has  done 
more  in  the  mode  of  doing  that,  than  the  strict  construction 
of  a  power  allowed  him.  The  Court  necessarily  feels  great 
inclination  to  support  what  appears  upon  the  whole  very  de- 
sirable. I  have  given  all  the  attention  I  could,  to  this  case, 
to  see,  if  by  any  favourable  construction  I  can  consistently 
with  the  course  of  the  cases  and  the  rules  find  means  of  sub« 
stantiating  to  any  extent  the  disposition  made.  The  first 
consideration  is,  what  is  the  construction  of  the  articles.  I 
was  at  first  struck  vnth  the  idea,  that  was  urged,  that  the 
eil^tent  of  the  articles  gave  him  a  larger  power,  than  the  set^ 
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dement  afterWatds  made  purpoifting  to  be  in  pux^uanbe  of  thb' 
articles  haid  left  him.  But  it  is  clear  upon  the  articles^  he 
had  no  more  power  under  them,  than  what  he  took  to  himself 
under  the  settlement  executed  with  regard  to  the  bulk  of  the 
money.  The  artides  were  made  in  order  to  secure  a  pro- 
i^on  for  the  intended  wife  and  the  issue  of  the  marriage. 
That  is  the  object  of  all  marriage  articles ;  particularly  here,' 
i^kere  equal  sums  were  brought  in  by  both  parties  to  be  settled 
for  the  family :  but  it  was  contended,  that  the  power  here  is 
indefinite  as  to  its  objects.  It  would  be  a'  forced  construction 
of  articles  to  hold,  that  a  provision  to  be  made  for  children^ 
in  default  6f  aj^pointment  to  be  equally  dBstributable,  in  th^ 
.taae  of  an  appointment  should  be  subject  to  his  debts;  which' 
i^ould  be  the  necessary  consequence  of  holding/  that  he  had 
an  indefinite  power  of  appointing,  only  providing  for  the 
jointure  of  the  wife;  for  if  he  had  that  indefinite  power/ it 
would  hie  assets;  he  n^ght  appoint  to  any  one;  his  creditbra 
dould  afiect  if;  and  if  he  executed  bis  power  for  thie  chil- 
dren, the  children  ihiust  take  it  subject  to  the  debts  of  their 
ftther.  It  is  not  the  natural  frame  of  such  a  settlement,  nor 
lis  it  the  construction  of  the  words  of  this.  It  is  clear,  the 
power  of  appdintment  is  not  indefinite ;  but  is  coiifihed  to 
&e  issuer 

Then  it  is  contended,  that  the  wo^d  *^  issue*'  has  a  larger 
extent  than  the  word  **  children'*  in  the  settlement.  It  may 
be  so  in  many  cases.  Grand-children  are  issue ;  and  the  Court 
would  often  let  them  in ;  but  it  is  impossible  here ;  for  the 
iraue  here  is  strictly  defined.  They  are  to  take  at  twenty* 
o^e;  and  an  application  of  the  produce  is  directed  for  main- 
tenance and  education  before  that  age;  and  the  survivor  at* 
taining  that  age  waa  entitled  to  the  whole  fund ;  and  those 
dying  before  it  were  not  to  have  any.  Therefore  children 
were  necessarily  intended.  Besides  in  the  execution  of  their 
ifitention  the  parties  expressed  the  sense^  in  which  they  under- 
stood it,  by  framing  the  settlement  to  the  children  subj^  to 
a  power  of  appointing  among  the  children.  Therefore  I  am 
ilnable  to  extend  the  construction  of  either  the  settlement  or 
the  articles  beyond  the  children ;  and  whatever  inclination  the 
Court  has  shewn  in  other  cas^s,  it  is  not  now  to  be  argued^ 
that  such  a  limitation  with  a  power  to  appoint  to  children  caQ 

extend 
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eztcnid  to  gnUidrchildreh  (T}:  The  ckses  quot^,  n^ch'wefi^ 
fldly  diBCUBsed;  hxve  fired  diit ;  and  ad  to  aU  thkt  pairt  tit 
be  laid  out  in  knd  (which  is  material  heire)  there  is  &  technical 
riifey  that  makei  it  impossible  inr  the  limitaticms  of  real  Estate 
tinder  a  powet  to  c^ry  them  beyond  die  first  degree ;  because 
it  w6uld  carr^  it  beyond  the  te^  Ifanits  of  lives  in  b^ing  dW^ 
tWitety^n^  years  after/  If  dierefbre  chifdren  are  the  IhtSts; 
iHtfain  which  this^  must  b^  coiiflnedi  so  much  of  the  wilt  As 
goesr  beyond  these  objects,  to  whom  he  was  enabted  to  give 
lAiy  share,  cannot  take  effect. 

As  to  the  conseqiienude  of  his  executing  the  power,  by  which 
as  id  certain*  parts  he  has  embraced  6bjects  not  within  ihe 
power,*  if  I  could  find  means  of  efiectuatihg  the  general  piiis . 
p6tti  tliough  not  in  the  mode,  he  has  adopted,  of  extendm|f 
in  Mother  way  the  benefit  of  the  lippoihlment  fo  ihie  grand- 
children, it  would  be  desirable  in  this  case.    The  case  is  mt- 
fbrtimate  as  to  the  eldest  son.     It  is  probable,  that  out  of 
regstfd  to  the  eldest  son  and  his  issue  he  made  this  dispo- 
liitioh:  but  that  intention  must  totolly  &Q,  unless  by  construc- 
tkfh  I  can  raise  an  estate  tail  in  the  son.    The  idea  struck 
ine  at  first :  but  it  is  unpracticable.    This  differs  materially 
from  Pitt  ▼•  Jdeison.    Without  entering  into  a  discussion  of 
that  case  and  the  objections  made  by  the  Attorney  General  to 
Lord  Kenyon^s  decree,  and  supposing  it  to  stand  as  a  clear 
Authority,  it  would  not  eiiable  me  to  do  the  same  thing  *here; 
for  there  the  limitation  of  die  will  was  to  Mary  Smith  for 
fife:  remainder  in  tail  to  her  children  as   purchasers;   she 
bemg  entitled  lU^der  that  settiement  to  a  vested  estate  tul 
aul^ject  to  be  devested  by  the  appointment.    Therefore  there 
was  m>t  that  difficulty,  which  is  in  the  present  case,  in  conr 
strning,  that  he  reduced  her  interest,  that  her  children  might 
take  estates  tail  by  purchase ;  and  that  that  might  be  execuM 
cypres  by  lettmg  the  estate  tail,  she  had,  exist,  so  as  to  carry 
over  the  benefit  to  her  children.    Here  it  is  a  power  to  Henry 
to  appoint  to  children  in  such  shares,  as  he  thinks  fit.    No 
estate  tail   is  given;    nor  is  any  intention  of  that  sort  ex- 
pressed :  but  the  children  would  take  either  by  the  appoint- 
ment, or  for  want  of  it  distributively  per  capita*    Therefore 

that 
-  (7)  P^t,  Smtk  V.  Lord  Camelford,  698.  Cnmpt  v.  Bwrram, 
Vol.  IV,  6B1.    BrudawU  v.  Etwe$,  VII,  382. 
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diat  does  not  apply ;  and  I  am  under  the  necessity  of  saying, 
the  interests  to  the  children  of  Henry  cannot  in  any  respect 
take  effect  either  as  to  the  land  or  the  money. 

It  was  argued,  that  the  appointments  to  Mrs.  Hobart  and 
Mrs.  Ne(we  giving  them  nothing  immediately,  but  only  con* 
tingent  interests  for  life,  are  illusory ;  and  therefore  the  whole 
is  bad.  It  would  be  a  very  hard  construction  to  hold,  that 
by  the  part  of  the  execution  of  his  power,  which  was  directed 
towards  them,  he  meant  to  illude,  and  makq  a  gift,  that  is 
in  fact  no  gift;  because  in  the  manner,  he  conceived  it,  not. 
doubting  his  power  he  gave  an  estate  to  the  husband  of  each 
for  life;  remainder  to  them,  if  they  should  survive  their; 
husbands.  If  he  had  given  to  the  wife  for  life,  and  in  case 
the  husband  should  survive,  to  the  husband,  that  would  haye 
been  a  substantial  gift  to  the  wife ;  for  it  is  admitted,  ft  gift 
for  life  is  sufficient  (8).  H^  has  done  the  same  thing;  for 
the  husbi^d  would  in  that  case,  in  point  of  law,  have  taken 
during  the  life  of  the  wife.  The  insertion  of  the  name  of 
the  husband  prior  to  that  of  the  wife  is  doing  no  more,  than 
if  he  had  given  to  the  wife  first.  The  intention  therefore  not 
being  to  illude,  but  to  give  in  effect  such  estate,  as  a  married 
woman  could  take,  viz.  for  the  benefit  of  the  husband  as  long 
as  the  coverture  should  continue,  it  is  not  illusory.  But,  in- 
dependept  of  that,  the  answer  of  the  Attorney  General  is 
full  and  unanswerable;  that  the  Court  will  not  set  it  aside  as 
illusory,  where  the  ground  is  that  stated  in  tliis  testator  a 
wil}.  He  having  power  to  appoint  provided  these  children 
upon  marriage  with  what  he  thought  an  adequate  settlement, 
considering  them  as  provided  for,  and  therefore  *  not  within 
the  true  meaning  children  to  be  provided  for  out  of  his  power. 
Thercfpre  tl^^rc  is  np  defect  in  the  appointment  to  vitiate 
the  whole. 

The  next  question  is,  Whether  the  whole  being  defective 
i^a  to  part  should  be  totally  set  aside,  and  the  fund  be  dis- 
tributed as  in  default  of  appointment.  It  is  contended,  that 
if  it  cannot  take  effect  in  the  manner,  the  distribution  wa^ 
made  by  the  testator's  father,  the  question  will  be,  what  he 
would  have  done,  if  he  had  been  apprized,  that  part  failing, 
thejre  would  arise  an  inequality  unforeseen  by  him  as  to  his 

children. 
(B)  Alexander  v.  Ak^ander,  2  Ves.  640. 
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children.     The  answer  is,  nobody  can  tell  what  he  would 
have  done:  but  that  is  not  a  ground  for  setting  aside  the 
whole ;   for   each  child,  to  whom  he  has  well  appointed,  has 
a  right  to  claim  that :  for  instance  John  Brisiow,  who  has 
2000/.     The  Court  has  no  right  to  take  that  away.    There 
is  no  reason  to  say  to  them  *'  you  shall  not  take  this,  because 
**  the  intention  as  to  the  rest  cannot  take  effect."    There  is 
no  ground  to  rescind  the  gifts  to  them  of  their  parts.    I 
asked,  whether  there  was  any  case,  where  the  whole  was  set 
loose,  and  distributed,  as  if  no  appointment  had  been  made^ 
because  part  of  the  appointment  was  bad.     That  proposition 
tfiereforc  is  untenable,  that  in  case  of  a  flaw  in  the  execution 
as  to  part,  the  whole  must  be  void.      All  that  is  well  ap- 
pointed,  will  stand. 

The  consequence  is,  the  remainder  must  be  divided  as  in 
default  of  appointment ;    unless  it  ¥rill  hold,  as  argued,  and 
I  do  not  know  how  to  state  it  as  to  this  case,  that  a  person 
to  whom  a  specific  share    is  appointed,    shall  be  excluded 
from    taking    any  of  the  unappointed  share,   because   it  is 
cleari  the  father  meant,  he  should  have  no  more,  than  what 
was  particularly  given.     The  doctrine  of  election  cannot  ap- 
ply, where  there  is  no  other  subject  but  that  to  be  appointed. 
It  never  can  be  applied,  but  where,  if  an  election  is  made 
contrary  to  the  will,    the  interest,  that  would  pass   by  the 
will,  can  be  laid  hold  of  to  compensate  for  what  is   taken 
away  (9 ) ;  therefore  in  all  cases  there  must  be  some  firee  dis- 
posable property  given  to  the  person,  which  can  be  made  a 
compensation  for  what  the  testator  takes  away.     That  can- 
not apply  to  this  case,  where  no  part  of  his  property  is  com- 
prised in  the  will  but  that,  which  he  had  power   to  distri- 
bute. 

The  consequence  of  this  opinion  is,  that  the  legacy  fund, 
which  b  personal,  ought  to  be  distributed  equally  among  the 
*  children  living  at  the  death  of  John  Bristow;  and  must  be 
paid  to  them,  or  the  legal  representatives  of  such,  as  are 
dead ;  and  that  the  20,737/.  4^.  7c/.  reduced  Bank  Annuities 
must  be  considered  as  land ;  and  so  much  thereof,  as  is  de- 
clared ill  appointed,  belongs  to  the  children  living  at  the 
death  of  John  Bristow  as  tenants  in  common  in  tail  with  cross 
remainders. 

(9)  See  the  note,  ante,  VoL  I|  528. 
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4000/.  settled     HPflOMAS  HILL  on  the  marriage  of  his  clfiughter  Sarq^ 
on  marriage  in  with  Charles  Piggott  gave  his  bond  to  pay  within   six 

trust  after  the  i^onths  after  bis  decease  4000/.  to  trustees  upon  trust  to  lay 

h^^dLT  ?"'  *^**  «'^>".'*»l  or  parliamentary  security;  and  subject  to 
.*  the  payment  of  150/.  per  annum  to  Elizabeth,  wife  of  .ti:^ 

MA  ^V^SP^'  ^  permit  Charles  Piggott  to  receive  the  proceeds  fo^ 
erery  the  child  ^f}  ^^^  ^  death  to  permit  his  wife  to  receive  the  pjpceed^ 
and  children  for  life,  and  after  the  decease  of  the  survivor  as  to  the  capitcil 
other  than  an  and  the  proceeds  ^firom  time  to  tiine  to  pay  the  same  among  ^ 
eldest  or  only  and  every  th^  child  and  children  of  Charles  PiggM  fu^ 
son  at  snch      Sarah  Hill,  other  than  an  eldest  or  only  son,  at  such  ^es, 

mes  an     m    ^^^  -^  ^^^  proportions,  a9  he,  or  she,  or  the  survivor,  should 

sQch  propor*   ^"'"•' .;_*.*•  ^->  »••        • 

tions  as  he    or  ^¥S9^^  ^^  ^^d,  or  will ;  and  for  want  of  such  appointment, 

she  or  the  snr-  !^^^  S^^  ^^^  ^^^  9^^^^^®^^  other  than  an  eldest  or  on]y 

vivor.  shonld    son,  equally  ,to  be  divided  among  thepi,  if  more  than  one ;  if 

appoint  by        bi^t  (^le  such  child,    then  to  such  child;    payable  to  the 

deed  or  will;    dai^hters  at  21   or  marriage,    and  to    the    sons  at  21,  if 

for  want  of      ^JKjaJ^A  HiU,  Chirks  Piggott,  and  SarcA  HiU,  shoidd  be 

^^  J     tiben  dead ;  if  not,  then  immediately  after  the  deceaae  of  the 

among  snch     -j^— ^  -     .  '  -   '-  -  '^     ■ .   *» 

child  and  chil-  *S^^°^-»  ftP^  .^^  ?^^  daughtef  or  daughters  should  die 
dren  other  VP'^^  M^f  ^^  .W^R^^^^ri^  and  ai\y  such  son  or  saaa  under 
than,  &o.  .  age,  that  the  e^hares  of  hfpif  her,  or  them  so  dying,  in  the 
equally  to  be  4OQ0/.  or  so  much  tl^ereqf,  as  shoiUd  xipt  be  appointed,  should 
divided ;  if  bat  go  to  the  survivors  or  survivor  of  them  i^t  such  times,  as  his  or 
one,  to  mat  j^  orfrinal  share  ahoidd  become  payable;  the  proceeds  in 
t  ^i  !^.9^IS?^  ^4^  ^  ^  ^SP^^  f<^  lUc^tenanoe  and  education  of 

riage,  or  T'"  ^  "^^^  ^*^^  ^  ^^^^^ ;  and  in  case  of  an  only,  or  only 
soon  after,  as  surviving, 

the  life  interest  shpold^jop;  (be  fhfo^  of  jmy  dying  before  payable  in  the 
4fOOL  or  so  mi|ch,  as  should  not  be  appointed,  to  go  to  the  survivors  at  the 
sibie  time :  There  were  four  yonnger  children :  the  marriage  settlement  of 
one  recited,  that  she  was  entided  to  1000/.  part  of  this  fand ;  one  foarth 
of  it  was  appointed  to  another  on  his  marriage;  and  to  a  third  1000/.  as 
her  share  of  that  portion ;  the  fonrth  died  above)  21  before  his  father,  who 
survived  his  wife,  and  died  withont  any  farther  appointment ;  held,  that 
3000/.  was  well  itppointed ;  and  that  the  remainder  vested  in  all  equally 
according  to  the  direction  for  want  of  appointment. 
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surviving,  son  to  pay  the  said  4000/.  to  such  only  son  at  21 :  1794. 

and  to  apply  the  proceeds  in  the  mean  .time  for  his  benefit;       Wilsou 
and  in  case  of  no  issue,  or  the  death  of  all  such  before  the        "    t^/ 
4000/.  should  be  payable,  in  trust  for  the  survivor  of  Charles      I*»??9T^' 
Pigoit    and  Sarah  HilU    his   or  her  executors   an^  &dmi-> 
nistrators. 

There  were  four  younger  chQdren;  Sarah,  Elizabeth, 
Thomas  and  Charles.  By  the  roi^rriage  settlement  of  Sarah, 
dated  the  llth  o{  February,  1774,  it  was  recited,  that  whereas 
■he  was  entitled  to  the  sum  of  1000/.,  part  of  the  sum  6f 
4000/.  payable  at  the  death  of  Charles  Piggoti,  and  also  Uf 
the  sum  of  ^00/.  bgth  which  ^o^ld  b^ong  to  her  intended 
husband,  and  whereas  Charles  Piggott  had  agreed  to  secure 
nn  additional  portion,  in  consideration  thereof,  .&c  the  mar- 
riage settlement  proceeded:  but  no  appointment  was  ev^ 
.executed  in  favour  of  Sarah. 

Upon  the  marriage  of  Elizabeth  SOth  July,  mSi,  her 
JS^ther  by  virtue  of  the  power  under  his  marriage  setdement 
appointed,  that  1000/.  part  of  the  said  4Q0O/.  should  be  raised 
and  paid  for  the  benefit  of  Elizabeth  within  six  months  aftep 
his  decease  with  interest  from  his  decease  as  her  share  of  the 
portion  provided  for  the  younger  cl\ildren  under  that  settle- 
ment 

Upon  the  marriage  of  Thomas  hb  father  appointed,  that 
Xhe  trustees  and  the  survivor,  his  executors,  &c.,  should  im- 
mediately after  his  decease  pay  to  Thomas  Piggott,  one-fourth 
part  of  the  said  4000/. ;  which  fourth  part  was  agreed  to  be 
settled  upon  the  marriage  of  Thomas. 

Charles  Piggott,  the  younger,  having  attained  21,  died  in 
the  life  of  his  father ;  who  died  without  making  any  &rther 
appointment,  having  survived  his  wife  and  her  mother. 

The  bill  was  brought  by  the  surviving  executor  of  Thomas 
Hill  to  have  the  rights  of  the  parties  ascertained ;  and  upqn 
payment  to  have  the  bond  delivered  up. 

The  questions  were  first,  whether  the  recital  in  the  mar- 
riage settlement  of  Sarah  should  operate  as  an  appointment : 
secondly  as  to  the  validity  of  these  partial  appointments ;  and 
if  they  were  good,  thirdly,  how  the  residue  should  be  disposed 
of;  and  if  among  all,  whether  under  the  terms  of  the  ap- 
pointment to  Elizabeth  f  she  would  be  excluded. 
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Mr.  Grant,  Mr.  Stratford,  and  Mr.  Abbot,  for  Thomas 
Piggott  and  his  children. 
The  exigencies  of  the  family  might  require  appointments 
at  different  times ;  and  here  it  was  done  on  marriage.  It  did 
not  destroy  the  future  power  of  executing  for  other  children. 
In  Maddison  v.  Andrew,  1  Ves.  57,  and  Boyle  v.  Bishop  of 
Peterborough,  {ante.  Vol.  I,  299,)  3  Bro.  C.  C.  243,  there 
were  partial  appointments  under  powers  extending  to  all  the 
children.  In  the  absence  of  any  appointment  there  is  no  rule 
except  that  in  the  settlement.  The  same  rule  must  hold  as 
to  part  left  unappointed ;  Maddison  v.  Andrew.  There  Lord 
Hardwicke  thought  himself  bound  to  distribute  the  residue 
equally  among  the  survivors;  though  there  was  no  such  di- 
rection. In  iVitts  V.  Boddington,  3  Bro.  C.  C.  95,  there  was 
an  equal  division  upon  default  of  appointment  without  such 
direction.  An  appointment,  that  is  good  at  its  creation,  must 
continue  good.  In  Bristow  v.  Warde  ( 10 )  it  was  held,  that 
there  must  be  an  equal  division  among  all  the  children  of  what 
was  ill  appointed.  There  is  no  appointment  to  Sarah.  The 
others  are  specific  appointments.  Where  any  specific  form  is 
prescribed,  it  must  be  pursued.  The  words  "  as  her  share** 
will  exclude  Elizabeth  from  the  residue :  but  if  not,  and  if 
the  residue  is  only  1000/.,  if  250/.  had  been  appointed  to 
Charles,  it  would  not  be  illusory ;  for  an  illusory  share  means 
something  not  at  all  valuable ;  and  which  could  not  be  called 
a  sum  of  money.  To  make  this  execution  bad  Charles  must 
have  been  absolutely  excluded  from  taking  either  by  appoint- 
ment or  devolution  of  law. 


Mr.  Cox,  for  EUssabeth. 
It  is  difficult  to  account  for  those  particular  words  in  her 
case  without  allowing,  that  it  was  apprehended,  she  might 
become  entitled  to  a  share  of  what  was  not  appointed :  but 
no  child  could  be  excluded  firom  a  share  of  that  except  by 
an  appointment. 


Mr.  Lloyd  for  Sarah  contended,  that  there  was  a  good  ap- 
pointment to  her ;  and  upon  the  other  points  agreed  with  the 
Counsel  for  Thonuu. 

(10)  Ante,  336.  See  the  note»  ante,  Vol.  I,  310.  Rontled^e 
V.  Darril,  Whistler  v.  Webster,  post,  357,  367. 
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Mr.  GroAom  and  Mr.  Scafe^  for  the  administratrix  of 
Charles. 
It  may  be  a  question,  whether  this  fund  is  npt  a  vested 
interest  in  the  children  subject  to  be  devested.  In  Maddisan 
T.  Andrew  that  could  not  be ;  for  nothing  was  given  to  them 
but  in  the  event  of  execution -of  the  power.  The  word 
*' child"  is  introduced  only  as  consistent  with  ''every."  If 
there  was  only  one,  it  might  apply  to  that  case  to  give  the 
parents  a  power  of  advancing  such  child  in  their  lives :  but 
there  was  no  power  of  appointing  less  than  the  whole.  He 
intended  clearly,  that  each  of  these  children  should  have  only 
1000/.  and  expressly  said  so  as  to  Elizabeth.  If  these  ap- 
pointments are  not  void,  they  are  executions  in  full  to  each. 
In  Maddisan  v.  Andrew  there  was  no  guide  for  the  Court  to 
put  the  daughter,  who  was  out  of  favoiur,  on  a  footing  with 
the  other;  and  it  would  have  been  contrary  to  the  disposition 
of  the  parent  made  upon  good  reasons.  In  Bristow  v.  Warde 
there  were  articles.  The  recital  in  the  settlement  of  Sarah 
is  imdoubtedly  an  appointment.  He  says,  she  is  entitled; 
that  is  all,  that  is  necessary  in  execution  of  a  power. 
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Master  of  the  Rolls  (11). 

I  admit,  that  the  true  construction  of  this  power  is,  that 
it  is  for  the  benefit  of  all  the  children ;  and  an  exclusive  ap- 
pointment would  not  be  conformable  to  it.  Supposing  it  so, 
the  first  question  is,  whether  though  that  would  be  the  con- 
clusion, the  father  might  not  by  separate  instruments  provide 
for  each  of  the  objects ;  and  whether  any  appointment  not 
comprising  all  is  for  that  reason  void.  I  am  glad,  that  I  have 
been  fiimished  with  the  determination  in  Bristaw  v.  Warde; 
which  is  an  express  authority,  that  under  such  a  power,  whe- 
ther in  the  ultimate  distribution  each  child  must  be  included 
for  some  share  or  not,  the  party  may  exercise  his  power  by 
separate  deeds,  which  do  not  give  to  each  child  a  share.  If 
I  understand  the  argument,  it  is  that  this  power,  if  executed 
at  all,  must  be  executed  in  toto.    I  can  imderstand  it  in  no 

other 

(11)  This  cause  after  the  ar-    might  see  a  note  of  the  judg- 
gument  stood  over  a  few  days,    ment  in  Brittow  v.  Warde. 
that    the  Master  of   the  Roth 
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1794.  mhet  Wa)r«  Maddison  r.  Andrew  has  completely  decided^  that 
partial  appointments  may  be  made ;  and  upon  the  cases  deter- 
muned  it  is  umversally  admitted^  that  if  a  substantial  share 
ia  given  to  each,  it  may  be  by  different  instruments  at  dif- 
ftreht  times* 

The  next  question  is.  Whether  the  recital  in  the  settlement 
of  Sarah  can  be  considered  as  a  declaration,  that  she  should 
have  1000/.  part  of  this  sum.  It  is  centended  for  Thomas  and 
EUxabeihf  that  this  is  no  positive  appointment ;  that  her  fiither 
never  dedared,  she  should  have  that  sum  ;  and  never  ex- 
pressed such  a  purpose  in  the  form,  which  might  be  expected 
from  a  person  executing  a  power :  but  it  is  clear,  where  a 
party  has  such  a  power,  and  lays  himself  under  an  obligation, 
or  demonstrates  an  intention,  to  give  a  share  to  any  child,  the 
Court  win  enforce  it  without  attention  to  the  mode,  in  which 
it  is  given.  In  this  settlement  he  declares  her  entitled  to  tfus 
aum,  to  which  she  could  only  be  entitled  by  his  appointment; 
luid  the  husband  makes  a  settlement  in  consideration  of  it. 
He  could  have  compelled  the  father  to  execute  a  regular  ap- 
pointment It  is  a  covenant  by  the  father ;  and  Coventry  r%. 
Coventry  (12)  and  the  cases  of  supplying  a  surrender  in  &- 
vour  of  any  one  child  prove,  that  a  child  shall  avail  itself  of 
the  intention,  whatever  is  the  mode,  in  which  it  is  sig- 
flified.  Therefore  that  clause  in  the  settlement  of  Sarah  is 
an  appointment  to  her. 

In  the  cases  though  it  is  admitted,  that  a  parent  must  pro-- 
vide  for  each  child  out  of  a  fund  circumstanced,  as  this  is» 
none  deny  the  power  of  doing  it  at  different  times,  provided 
he  has  not  violated  the  trust  reposed  in  him  by  excluding  any 
bne.  Till  the  whole  was  appointed,  Charles  was  not  excluded* 
If  the  appointments  to  the  other  children  were  once  good, 
Ae  question  is.  Whether  any  subsequent  act  could  divest  the 
shares  appointed  to  those  children,  who  by  marriage  became- 
purchasers  for  valuable  consideration.    I  am  inclined  to  think 

Under  a  power  it  cannot.    A  curious  question  would  have  arisen,  if  he  had 

to   appoint       made  an  appointment  of  the  remaining  1000/.  totally  excluding 

among  aU  chil-  Charks. 

dren  if  part  is  . 

woU  appointed      ^^^^  ^^-  ^*^-  ^^-    ^  Sir.  596.    9  Mod.  12;  and  at  the  end 

to  some,  leav-  ^^  Maxims  in  Equity. 

ing  a  share  not  lUosoryy  which  is  afterwards  appointed  so  as  entirely  to 

exclade  one,  the  last  appoiniiuent  only  is  void. 
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G^rles.  He,  if  living,  Would  have  said,  he  was  totally  ex- 
cluded ;  whether  the  first,  second,  or  third  appointments  were 
good,  or  not ;  and  that  he  had  a  right  to  a  share  not  illusory. 
I  think,  it  could  hardly  have  been  contended  beyond  the 
1000/. ;  and  that  the  whole  was  void ;  for  tliat  would  be  to  say, 
they  were  good  at  firsts  but  became  bad  afterwards.  I  should 
have  been  sorry  to  have  said  so.  But  he  died  without  any 
appointment  of  the  remaining  1000/.  When  this  was  first 
heard,  I  thought,  I  could  have  satisfied  myself,  *  that  the  ex- 
ecution of  these  three  instruments  leaving  that  sum  unap- 
pointed  might  have  been  considered  as  an  appointment  in 
equal  shares  to  all;  and  construed  a  declaration,  that  each 
s)u>uld  have  1000/. :  but  I  do  think,  it  amoimts  to  an  ab- 
solute declaration  of  his  intention,  that  each  should  under 
aD  circumstances  and  in  all  events  take  1000/.  His  son's 
death  before  him  is  not  unmaterial:  that  might  have  made 
him  alter  what  prehaps  was  his  intention :  perhaps  he  could 
not  appoint  to  the  executors  of  his  son.  The  question  is, 
Whether  the  consequence  has,  with  respect  to  that  son,  made 
the  appointment  illusory.  .This  is  not  merely  a  power  of  ap- 
pointing this  sum  among  hb  children  at  such  times,  and  in 
8uch  proportions,  as  he  shall  think  fit:  but  it  is  expressly  de- 
clared, that  in  default  of  appointment  it  shall  go  equally 
among  them.  I  am  to  suppose,  he  knew  what  the  effect  of 
the  power  was  ;  and  what  I  am  about  to  decree;  that  so  much, 
as  should  be  unappointed,  would  go  equally  :  if  so,  his  dying 
without  any  farther  appointment  is  an  appointment  of  250L 
to  Charles.  Then  the  question  is,  Whether  that  is  illusory, 
and  a  mere  evasion.  If  he  had  appointed  that  sum  to  him, 
and  given  250L  each  to  the  other  three,  it  would  have  been 
good.  He  has  done  the  same  thing  upon  the  doctrine  of  the 
cases,  where  there  is  a  covenant  to  do  an  act,  which  is  not 
done ;  but  the  covenantor  having  suffered  property  to  go  so  as 
to  produce  the  same  effect,  that  is  held  a  satisfaction  of  the 
covenant ;  as  in  Lechmere  v.  Earl  of  Carlisle,  3  P.  Will.  21 1 ; 
where  lands  suffered  to  descend  were  held  a  satisfaction  of  a 
covenant  to  purchase.  Therefore  there  is  an  appointment  of 
2501.  to  diaries.  As  to  his  not  executing  his  power  at  once, 
''nothing  can  be  more  strong  to  shew,  that  not  merely  the  legal 
effect  of  the  power,  but  the  intention  of  the  settlors  was,  that 
there  might  be  partial  appointments,  than  the  words  in  the 
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clause^  of  survivorship  *'  or  so  much  thereof,  as  shall  be  ap* 
**  pointed.**  These  words  are  corroborative  of  that,  whiclr 
according  to  Bristow  v.  Warde  is  the  true  construction,  that 
whiit  is  not  appointed  shall  go,  as  the  whole  would  have  gone, 
if  no  appointment  had  been  made. 

Then  is  there  any  thing  to  exclude  the  others?  As  to- 
Elizabeth,  he  has  not  in  express  words  said,  the  part  appointed 
to  her  is  to-be  taken  in  lieu  of  her  share ;  but  **  as  her  share." 
That  goes  only  to  this ;  that  at  that  time  he  had  not  deter- 
mined, that  her  share  should  go  beyond  1000/.  but  it  is  not 
carried  to  this  ♦extent,  that  under  all  circumstances  and  in  all 
events  he  meant  to  divest  himself  of  the  power  of  giving  her- 
any  more.  Then  all,  I  can  collect,  is,  that  he  thought  100(M1 
sufficient  for  each  of  those  three ;  and  meant  to  reserve  1000/. 
This  power  is  exactly  the  same  as  that  in  Bfistaw  v.  Warde. 
Neither  contains  a  direction  as  to  so  much,  as  shall  not  be  ap-* 
pointed.  From  that  case  I  conclude  what  I  always  tfiought ; 
that  if  these  is  a  partial  execution  as  to  any,  what  remains  is 
to  be  divided,  as  the  whole  would  have  been,  if  no  appoint- 
ment had  been  made.  Fortified  by  that  case  I  have  very  little 
difficulty  in  deciding  this.  Madduon  v.  Andrew  decided  all. 
the  principles,  upon  which  it  must  be  determined. 
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one  moiety  of  the  manor  of  Nutting  Barnes  and  other 

premises  at  Kensington,  and  one  moiety  of  2150/.  Old  South 

Sea, 
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the  husband 
for  life,  then 

for  the  wife  for  life,  then  to  and  among  all  and  every  the  children  and 
grand-children,  or  issue,  in  sach  shares,  under  soch  restrictions,  at  sach 
times,  and  in  such  manner,  as  they  or  the  survivor  should  appoint  by  deed 
or  deeds  or  by  will ;  for  want  of  appointment  to  all  and  every  the  children 
and  grand-children,  or  issoe^  living  at  the  decease  of  the  survivor,  equally, 
payable  at  21  or  marriage  ;  if  but  one,  to  that  one ;  provided  that  in  case 
of  no  appointment  the  issue  of  any  children  dead  sheuld  not  have  a  greater 
ahare  than  their  parents  would  have  had  :  issue  only  are  within  the  power; 
but  in  any  degree  :  but  an  appointment  to  any  issue  not  living  must  be  re- 
at|Patped  to 21  years  after  lives  in. being  at  the  creation  of  the  power;  other* 

wise 
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Sea  Annuities  were  conveyed  and  assigned  on  trust  to  be 
-sold ;  and  that  the  produce  with  55002.  Bank  Annuities  trans- 
ferred by  Richard  DarrU  to  the  same  trustees  should  be 
possessed  by  them  on  trust  as  to  the  Bank  Annuities  for  the 
husband  for  life;  after  his  decease  for  the  wife  for  life; 
•and  after  the  decease  of  the  survivor,  if  there  should  be  any 
issue  of  the  marriage,  to  pay,  divide,  and  distribute,  assign, 
or  transfer,  the  said  trust  premises,  or  the  *  securities,  unto 
and  among  all  and  every  the  children,  and  grand-children,  or 
issue,  of  the  said  intended  marriage,  if  there  should  be  ittore 
than  one,  in  such  shares  and  proportions,  and  under  such 
-restrictions,  limitations,  and  conditions,  and  at  such  time  and 
times,  and  in  such  manner  and  form,  as  Richard  andEUxabeih 
Dorril  by  any  deed  or  deeds,  writing  or  writings,  to  be  by 
them  duly  executed  in  presence  of  two  or  more  credible  wit- 
nesses should  from  time  to  time,  or  at  any  time  or  times 
during  their  joint  lives,  direct  and  appoint ;  and  for  want 
of  such  appointment,  unto  and  among  all  and  every  the 
children,  and  grand-chiUren,  or  issue,  of  the  intended 
marriage,  if  more  than  one,  in  such  shares  and  proportions, 
and  under  such  restrictions,  limitations,  and  conditions,  and 
at  such  time  and  times,  and  in  such  manner  and  form,  as  the 
survivor  should  from  tinve  to  time,  or  at  any  time  or  times,  by 
any  deed  or  deeds,  writing  or  writings,  executed  as  aforesaid, 
or  by  his  or  her  last  will  and  testament,  give,  declare,  ' 
direct,  or  appoint ;  and  for  want  of  such  appointment,  for  all 
and  every  the  children,  and  grand-children,  or  issue,  of 
the  marriage,  if  more  than  one,  which  should  be  living  at  the 

decease 

wise  it  18  void,  even  as  to  sacb  as  come  m  etie  witbin  those  limits :  bat  on 
marriage  of  a  daaghter  interests  may  be  given  to  ber  children,  generally, 
and  to  the  husband.  What  is  ill  appointed  goes  as  in  default  of  appoint- 
ment :  but  children  of  a  living  parent  cannot  take  under  the  proviso. 

Tbo  doctrine  of  cy  pre$  does  not  apply  to  personal  estate;  therefore 
wbere  under  a  power  to  appoint  personal  estate  to  children  or  issue  an  ap- 
pointment is  made  to  a  son  for  life,  tben  among  all  his  children,  if  none, 
to  him,  his  executors,  ftc.  tbe  limitation  to  his  children  being  void,  because 
not  restrained  within  the  legal  bounds,  cannot  be  made  good  cy  pref • 

Preceding  limitations  under  an  appointment  being  void,  subsequent 
limitations,  though  within  the  power,  cannot  be  accelerated ;  and  are  void 
also ;  though  the  objects  of  the  prior  limitations  never  come  in  esse. 

An  unborn  child  of  a  person  tjt  esse  may  be  made  tenant  for  life,  if 
beyond  that  the  absolute  interest  is  disposed  of. 
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decease  of  the  surviyor,  equally  to  be  divided  among  tbeflHf 
share  and  share  alike ;  payable  to  the  sons  at  twenty-one ;  tp 
the  daughters  at  twenty-one  or  marriage ;  providedj  that  in 
ease  of  no  appointment  by  Bichard  and  Elizabeth  Darril,  or 
the  survivor,  the  issue  of  any  child  or  children  dead  should 
not  have  any  greater  or  other  share^  than  the  parent  or  parents 
vof  such  children  or  issue^  if  living,  would  have  been  entitled 
toj  and  if  there  should  be  but  one  child  Hving  at  t};e  deoeaae 
of  the  survivor,  for  such  only  child,  with  power  for  maintenance 
and  education  of  the  children  or  issue  of  the  marriage  in  case 
of  no  appointment;  and  as  to  the  produce  of  the  said  moiety 
of  the  manor,  &c.  and  of  the  moiety  of  the  South  Sea  An- 
nuities, to  lay  out  the  same  in  some  of  the  public  funds,  upon 
the  same  trusts,  for  the  same  purposes,  and  subject  to  the 
same  powers,  appUcations,  restrictions,  and  agreements ;  and 
in  case  of  no  child  or  issue  of  the  marriage,  or  the  decease  of 
all  before  time  of  payment,  upon  other  trusts. 

The  estates  at  Kennngton  were  sold ;  and  a  moiety  of  the 
produce  was  invested  in  the  purchase  of  3500/.  3  per  eemi^ 
Bank  Annuities  upon  the  trusts  of  the  settlement.  The  1075^* 
a  moiety  of  the  21502.  South  Sea  Annuities  was  not  transferred 
under  the  settlement;  but  remained  vested  in  the  original 
trustees. 

Richard  Dorril  died  in  176S  before  any  appointment^ 
leaving  his  widow  and  foiur  children  by  her,  Bichard^  Eliza^ 
bethf  FranceSj  and  Martfy  surviving. 

In  1775,  300/.  part  of  the  5500/L  Bank  Annuities  was  at  the 
request  of  the  widow,  sold  and  applied  in  the  advancement 
and  for  the  use  of  Frances  DorriL 

In  1776  in  consideration  of  the  marriage  of  John  Edwards 
and  Elizabeth  Dorril  the  younger,  her  mother  by  the  marriage 
settlement,  executed  according  to  her  power,  appointed  5002. 
part  of  the  3500/.  Bank  Annuities  to  her  daughter  Elizabeth 
immediately  on  her  marriage,  as  part  of  her  share  in  the  same, 
to  the  intent,  that  her  husband  might  receive  the  same  and  the 
dividends  to  his  own  use ;  and  in  consideration  of  the  mar- 
riage, and  to  make  some  provision  for  John  Edwards  and 
Elizabeth  Dorril  and  their  issue,  Elizabeth  the  elder  by  virtue 
*  of  her  power  appointed  1000/.  other  part  of  the  said  3500^ 
Bank  Annuities  to  her  daughter  Elizabeth  immediately  after 

the 
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the  decease  of  the  mother  to  be  transferred  to  trustees  upon 
trust  for  John  Edwards  for  life,  in  case  he  should  survive 
Elizabeth  Dorril  the  elder ;  and  after  his  decease  for  his  wife 
fbr  life,  in  case  she  should  survive  him ;  and  after  the  decease 
of  the  survivor  for  all  and  every  the  child  and  children  of  tb6 
marriage  in  such  shares  and  proportions,  manner  and  farm, 
upon  such  conditioifSy  with  such  restrictions,  and  at  such  timQ 
and  times,  as  John  and  Elizabeth  Edwards  or  the  survive 
should  appoint ;  in  default  of  appointment,  equally,  with  sur- 
vivorship ;  and  if  there  should  be  no  children,  or  all  should 
die,  before  they  should  be  entitled,  for  the  survivor  oiJohn  and 
EUzabeih  Edwards^  his  or  her  executors  or  administrators. 

In  1775  Frances  Dorril  married  Jonathan  T\tnss. 

In  1783  Elizabeth  Dorril  the  elder,  by  her  will  reciting  her 
power,  and  the  appointments,  she  had  made,  in  pursuance  of 
her  power  appointed,  that  1000/.  a  moiety  of  the  SOOO/.  re- 
maining of  the  3500/.  Bank  Annuities  should  upon  her  decease 
be  transferred  to  her  executors  upon  trust  for  Elizabeth  Ed- 
wards  for  her  separate  use  for  life ;  and  after  her  decease  to 
transfer  the  capital  to  and  among  all  and  every  the  child  and 
children  of  Elizabeth  Edwards  by  her  then  or  any  future 
husband  in  equal  ^  shares  and  proportions,  if  more  than  one ; 
if  but  one,  to  such  only  child,  payable  to  the  sons  at  21,  to  the 
daughters  at  31  or  marriage,  with  survivorship ;  and  in  case 
Elizabeth  Edwards  should  leave  no  children  by  her  then  or 
any  future  husband  living  at  her  death,  or  all  should  die 
before  21  or  marriage,  the  testatrix  appointed  the  said  1000/. 
to  her  son  Richard  and  her  daughter  Mary  Dorril^  their 
executors  and  administrators,  in  equal  shares.  She  farther 
appointed,  that  500/.  part  of  the  5200/.  remaining  of  the 
5500/.  Bank  Annuities  should  upon  her  decease  be  transferred 
to  her  executors  upon  trust  for  her  daughter  Frances  Twiss 
for  life  for  her  separate  use;  and  after  her  decease  to  transfer 
the  capital  to  and  among  all  and  every  the  children  of  Frances 
Twiss  by  her  then  or  any  futiu^  husband  in  equal  shares  and 
pi^oportions,  if  more  than  one,  if  but  one,  to  such  only  child, 
payable  to  the  sons  at  21,  to  the  daughters  at  21  or  marriage, 
with  survivorship ;  and  in  case  she  should  leave  no  children 
by  her  then  or  any  future  husband,  or  they  should  die  before 
21  or  marriage,  the  testatrix  appointed  the  500L  to  Jomathan 
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TwUsi  his  executors  and  adnunistrators.  She  farther  ap- 
pointed the  1000/.  remaining  of  the  3500A  Bank  Annuides 
and  lOOO;.  of  the  4700/.  remaining  of  the  5500/.  Bank  An- 
nuities upon  her  decease  to  Mary  DorrU  for  life  for  her 
separate  use;  and  after  her  decease  to  and  among  all  and 
^▼ery  her  children  by  any  husband  in  equal  shares  and  pro- 
portions, if  more  than  one,  if  but  one,  to  such  only  child, 
payable  to  the  sons  at  SI,  to  the  daughters  at  21  or  marriage, 
with  sundvorship ;  and  in  case  she  should  leave  no  children, 
or  they  should  die  before  21  or  marriage,  to  Richard  Dorril, 
his  executors  and  administrators. 

The  testatrix  £Eurther  appointed  the  3700/.  remaining  of  the 
5500/.  Bank  Annuities  and  the'  1075/.  South  Sea  Annuities 
upon  her  decease  to  Richard  Dorril  for  life,  but  with  full 
power  in  case  of  his  marriage  to  make  a  settlement  of  the  said 
stock  or  any  part  of  it  upon  his  wife,  and  the  issue  of  such 
marriage:  and  after  his  decease  in  case  of  no  settlement,  or 
as  to  such  part,  as  should  not  be  settled,  to  and  among  all  and 
every  the  child  and  children  of  Richard  Dorril  in  equal  shares 
and-  proportions,  if  more  than  one,  if  but  one,  to  such  only 
child,  at  such  ages  and  times,  and  with  the  same  benefit  of 
survivorship,  as  were  mentioned  with  respect  to  the  children  of 
the  testatrix's  daughters :  but  in  case  Richard  Dorril  should 
leave  no  children  at  his  death,  or  all  *  should  die,  before 
they  should  be  entitled,  to  Richard  Dorril,  his  executors  and 
administrators. 

The  testatrix  died  in  1791  leaving  all  her  children  sur- 
viving, and  three  children  of  Mrs.  Edwards  her  only  grand- 
children. 

The  bill  was  brought  by  the  executors  to  have  the  usual 
accounts  taken,  and  the  rights  of  the  parties  in  these  trust 
fimds  ascertained^ 

The  general  question  was  as  to  the  validity  of  these  ap- 
poiixtiQents ;  out  of  which  several  points  arose :  first,  if  the 
interests  given  to  grand-children  were  void  as  to  those  not 
living  at  the  death  of  the  testatrix,  whether  those  then  living 
could  take ;  and  whether  the  appointment  to  Richard  and  his 
children  could  be  executed  upon  the  doctrine  of  cy  pres:  se- 
condly, whether  the  preceding  interests  being  void,  the  sub- 
sequent limitations  to  the  children,  who  were  good  objects  of 
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appointment^  could  be  accelerated :  thirdlyi  how  what  was  ill  1704. 

appointed  should  be  disposed  of ;  if  as  in  default  of  appoint-  Uoutxrmk: 

ment;  fourthly,  whether  the  children  of  Mrs.  Edwards  could  o. 

claim  under  the  proviso,  that  in  case  of  no  appointment  the  Dorbiu 
issue  of  any  child  deceased  should  not  have  a  greater  share, 
ikhan  the  parent  would  have  taken. 

Master  of  the  Rolls. 
This  cause  has  stood  a  considerable  time  for  judgment ;  the 
parties  having  thought  fit  to  request,  that  instead  of  making 
a  case  for  a  Court  of  law,  which  I  think  would  have  been 
the  proper  mode,  and  which  I  am  very  sorry  I  did  not  adopt, 
it  might  be  determined  here;  and  thinking,  that  as  it  was  a 
family  affiur,  it  might  be  decided  with  less  expence,  and  in  a 
more  summary  way,  they  have  pressed,  that  I  would  in  con- 
sequence of  the  certificate  in  Griffith  v.  Harrison,  in  which 
the  Court  of  King's  Bench  was  divided,  give  my  opinion  upon 
it  without  referring  it  to  a  Court  of  law.  I  have  found  more 
difficulty,  than  I  apprehend  had  occurred  either  to  the  parties 
or  the  Counsel;  and  it  has  been  so  perplexed  in  the  manner, 
in  which  it  was  brought  forward,  by  a  confusion  of  separate 
and  clashing  interests,  that  this  case  has  not  been  argued,  as 
a  case  involving  such  a  number  of  questions  might  have  been 
expected  to  have  been  argued.  ^  It  seems  to  me  to  be  a  case,  [  ^S62  ] 
that  involves  almost  all  the  questions,  that  have  for  a  long 
time  agitated  the  Courts  as  to  executions  of  powers  both  at 
law  and  in  equity.  There  is  no  doubt,  that  under  this  po.wer 
it  was  competent  to  the  parties  to  have  appointed  among  aU 
the  issue  living  at  the  death  of  either  the  husband  or  wife, 
whether  the  first,  second,  or  third,  degree ;  and  though  the 
words  are  not  confined  to  grand-children  living  at  the  death, 
yet  as  they  might  appoint  to  such,  as  were  then  living,  such 
appointment  would  be  good.  The  first  question  is,  whether 
the  appointment  made  on  the  marriage  of  Elizabeth  Dorril 
the  daughter  is  good  within  the  power  and  the  rules  of  law, 
being  an  appointment  in  consideration  of  the  intended  mar- 
riage of  the  daughter  of  a  certain  portion  of  that,  of  which 
the  daughter  might  have  been  made  the  appointee;  but 
settling  that  so  as  to  give  interests  to  persons,  who  would  not 
have  been  objects  of  a  direct  appointment:   but  I  am  of 
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TwUs,  his  executors  and  adnunistrators.  She  farther  ap- 
pointed the  1000/.  remaining  of  the  3500/.  Bank  Annuities 
and  lOOO;.  of  the  4700/.  remaining  of  the  5500/.  Bank  An- 
nuities upon  her  decease  to  Mary  DorrU  for  hfe  for  her 
separate  use;  and  after  her  decease  to  and  among  all  and 
every  her  children  hy  any  hushand  in  equal  shares  and  jnto- 
portions,  if  more  than  one^  if  hut  one,  to  such  only  child, 
payable  to  the  sons  at  SI,  to  the  daughters  at  21  or  marriagef 
with  suBnvorship ;  and  in  case  she  should  leave  no  children, 
or  they  should  die  before  21  or  marriage,  to  Richard  DorrU^ 
his  executors  and  administrators. 

The  testatrix  farther  appointed  the  3700/.  remaining  of  the 
5500/.  Bank  Annuities  and  the'  1075/.  South  Sea  Annuities 
upon  her  decease  to  Richard  Darril  for  life,  but  with  full 
power  in  case  of  his  marriage  to  make  a  settlement  of  the  said 
stock  or  any  part  of  it  upon  his  wife,  and  the  issue  of  such 
marriage :  and  after  his  decease  in  case  of  no  settlement,*  or 
as  to  such  part,  as  should  not  be  settled,  to  and  among  all  and 
every  the  child  and  children  of  Richard  Dorril  in  equal  shares 
And  proportions,  if  more  than  one,  if  but  one,  to  such  only 
child,  at  such  ages  and  times,  and  with  the  same  benefit  of 
survivorship,  as  were  mentioned  with  respect  to  the  children  of 
the  testatrix's  daughters :  but  in  case  Richard  Dorril  should 
leave  no  children  at  his  death,  or  all  ^should  die,  before 
they  should  be  entitled,  to  Richard  Dorril,  his  executors  and 
administrators. 

The  testatrix  died  in  1791  leaving  all  her  children  snr- 
viving,  and  three  children  of  Mrs.  Edwards  her  only  grand- 
eluldri^. 

The  bill  was  brought  by  the  executors  to  have  the  usual 
accounts  taken,  and  the  rights  of  the  parties  in  these  trust 
fimds  ascertained^ 

The  general  question  was  as  to  the  validity  of  these  ap- 
pointments ;  put  of  which  several  points  arose :  first,  if  the 
ihterests  given  to  grand-children  were  void  as  to  those  not 
living  at  the  death  of  the  testatrix,  whether  those  then  living 
could  take ;  and  whether  the  appointment  to  Richard  and  his 
children  could  be  executed  upon  the  doctrine  of  cy  pres:  se- 
condly, whether  the  preceding  interests  being  void,  the  sub- 
sequent limitations  to  the  children,  who  were  good  dbjects  of 
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appcMntmenty  could  be  accelerated :  thirdly,  how  what  was  ill  1704. 

appointed  should  be  disposed  of ;  if  as  in  default  of  appoint-  Routxedok. 

ment;  fourthlyi  whether  the  children  of  Mrs*  Edwards  could  v. 

claim  under  the  proviso,  that  in  case  of  no  appointment  the  Dorbiu 
issue  of  any  child  deceased  should  not  have  a  greater  share, 
ikhan  the  parent  would  have  taken. 

Master  of  the  Rolls. 
This  cause  has  stood  a  considerable  time  for  judgment;  the 
parties  having  thought  fit  to  request,  that  instead  of  making 
a  case  for  a  Court  of  law,  whieh  I  think  would  have  been 
the  proper  mode,  and  which  I  am  very  sorry  I  did  not  adopt, 
it  might  be  determined  here;  and  thinking,  that  as  it  was  a 
family  affiur,  it  might  be  decided  with  less  expence,  and  in  a 
more  summary  way,  they  have  pressed,  that  I  would  in  con- 
sequence of  the  certificate  in  Griffith  v.  Harrison,  in  which 
the  Court  of  King's  Bench  was  divided,  give  my  opinion  upon 
it  without  referring  it  to  a  Court  of  law.  I  have  found  more 
difficulty,  than  I  apprehend  had  occurred  either  to  the  parties 
or  the  Counsel;  and  it  has  been  so  perplexed  in  the  manner, 
in  which  it  was  brought  forward,  by  a  confusion  of  separate 
and  clashing  interests,  that  this  case  has  not  been  argued,  as 
a  case  involving  such  a  numbcnr  of  questions  might  have  been 
expected  to  have  been  argued.  ^  It  seems  to  me  to  be  a  case,  [  ^S62  ] 
that  involves  almost  all  the  questions,  that  have  for  a  long 
time  agitated  the  Courts  as  to  executions  of  powers  both  at 
law  and  in  equity.  There  is  no  doubt,  that  under  this  po.wer 
it  was  competent  to  the  parties  to  have  appointed  among  aU 
the  issue  living  at  the  death  of  either  the  husband  or  wife, 
whether  the  first,  second,  or  third,  degree ;  and  though  the 
words  are  not  confined  to  grand-children  living  at  the  death, 
yet  as  ihey  might  appoint  to  such,  as  were  then  living,  such 
appointment  would  be  good.  The  first  question  is,  whether 
the  appointment  made  on  the  marriage  of  Elizabeth  Dorril 
the  daughter  is  good  within  the  power  and  the  rules  of  law, 
being  an  appointment  in  consideration  of  the  intended  mar- 
riage of  the  daughter  of  a  certain  portion  of  that,  of  which 
the  daughter  might  have  been  made  the  appointee;  but 
settling  that  so  as  to  give  interests  to  persons,  who  would  not 
have  been  objects  of  a  direct  appointment:   but  I  am  of 

«  opimon. 
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opinion,  that  wherever  there  is  a  power  to  appoint  anuMig 
persons  capable  of  such  appointment,  and  they  come  in  ess& 
at  the  particular  times  to  make  the  appointment  g6od,  a  sum 
appointed,  as  in  this  case  to  the  daughter,  upon  marriagef 
though  modified  with  respect  to  the  objects  of  the  marriage, 
is  a  good  appointment,  not  to  the  objects  of  the  marriage, 
but  to  the  daughter  herself;  and  this  appointment  is  a  good 
appomtment  to  her ;  though  if  it  had  been  done  by  will,  and 
independent  of  any  modification  introduced  by  EUxabeth  the 
daughter,  it  would  not  have  been  good;  because  the  husband, 
and  the  children  of  the  marriage  born  after  the  death  of  their 
grand-mother,  were  not  immediate  objects  of  appointment. 
Therefore  it  is  just  as  if  it  was  appointed  to  her,  and  she 
had  settled  it  so  with  the  husband.  So  far  there  is  not  mndi 
doubt:  but  upon  the  subsequent  appointments  made  by  the 
mother  there  is  not  only  great  doubt;  but  all  the  doubts, 
that  have  ever  occurred  arise ;  and  I  am  very  sorry  now  to 
have  to  determine  it  without  sending  it  to^law.  There  is  no 
doubt,  that  under  the  words  of  the  original  power  any  issue 
iX  the  intended  marriage  living  at  the  death  of  the  husband 
or  wife  would  have  been  competent  to  receive  a  share ;  and 
there  being  three  children  of  EUxabeth  Edwards  Uving  at 
the  death  oi  Elizabeth  Dorril,  if  she  had  appointed  to  them, 
without  doubt  they  might  have  taken.  But  she  has  appointed 
to  MxB,  Edwards  for  life;  and  instead  of  giving  it  to  such 
of  her  children,  as  should  be  living  at  the  death  of  their 
gra(id-mother,  she  has  given  to  all  the  children,  her  daughter 
might  have  during  her  life*  Those  that  may  be  bom  after 
the  death  of  their  grand-mother,  cannot  be  included  among 
those,  in  whose  •  favour  the  power  may  be  executed ;  and 
the  question  is,  whether  those  children,  who  might  have  been 
the  proper  objects,  shall  take.  At  first  I  was  of  epiniona 
duLt  as  she  might  have  appointed  to  the  three  children  bom 
before  her  death,  when  she  appointed  to  all,  these  three 
might  be  considered  as  the  sole  objects :  but  upon  consider* 
ing  it  faither,  and  particularly  upon  Gee  v.  Audley^  I  am  of 
oiMnion,  that  would  be  a  forced  construction;  and  that  thd 
grand-mother  in  affecting  to  give  this  to  all  the  issue  her 
daughter  might  have  at  any  tinuB,  has  transgressed  the  power } 
aad  so  far  being  ill  executed  it  is  to  be  considered  as  not 
executed,  an  J  is  totally  void.     * 
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The  appointment  to  Mrs.  Twiss  and  her  chfldreUi  and  for  17M. 

want  of  children  to  her  husband*  fidls  into  the  same  predicar    -^    ^^^^^ 
ment.    She  affects  to  give  part  of  thisj,  whic]^  must  be  con-  p^  > 

filled  to  the  children  Uving  at  her  death,  to  all  the  children,       Dobriu 
her  daughter  may  ever  have. 

As  to  the  appointment  to  Marjf  Darril  and  her  children^ 
from  what  I  have  said  it  is  dear,  the  chddren  of  Mary  being 
children  unborn  at  the  death  of  their  grandmother,  it  is  void 
as  to  them :  but  if  there  are  no  children,  it  is  given  over  to 
Richard  DorrU;  and  he,  if  it  was  given  immediately  to  himt 
would  have  been  entitled  to  receive  it ;  and  then  the  question 
in  Alexander  v.  Alexander^  2  Fes.  640,  and  Robinson  v« 
Hardcastleg  2  Term  Rep.  B.  R.  £41,  arises;  whether,  the  in- 
termediate appointment  being  bad,  the  subsequent  appoint- 
ment shall  be  accelerated.  I  agree  with  Sir  nomas  Clarke 
and  Mr.  Justice  BuUer^  that  though  the  children  substituted 
immediately  after  the  first  gift  for  life  are  incapable  of  taking, 
they  will  prevent  it  from  going  over ;  and  that  it  would  be  ^ 
monstrous  to  contend,  that  though  it  is  appointed  to  Richard 
DorrU  in  failure  of  the  existence  of  persons  incajNible  of 
taking,  yet  notwithstanding  they  exist,  he  should  take,  as  if 
it  was  well  appointed  to  them,  and  they  had  fidled.  It  is 
given  upon  a  contingency,  upon  which  there  was  no  right  to  • 
give  it.  It  has  been  asked,  if  there  are  no  children,  why 
should  he  not  take  it  ?  I  think  Lord  Kenyon  is  right  in  Gee 
V.  Audley.  The  bill  was  dismissed;  and  in  the  Register's 
book  there  is  no  state  of  the  case :  but  I  have  been  furnished 
with  a  note  of  it  by  Mr.  Cox.  One  question  was,  whether 
the  Court  would  wait  to  see,  what  contingency  would  happen, 
when  at  the  time  it  was  given  at  a  period  more  distant,  than 
the  law  would  permit.  I  agree  with  Lord  ^Kenyon,  that  it  is  [  ^964  ] 
absolutely  void  in  that  case ;  and  every  aflfectation^of  giving  it 
over  upon  that  contingency  is  equally  void. 

There  is  no  doubt  as  to  the  appointment  of  SOO^  to  her 
daughter  Frances. 

As  to  the  appointment  to  Richard  DorrU  the  son  for  his 
life,  there  is  no  doubt  as  to  that ;  but  as  to  the  subsequent 
appointment  of  the  fund,  when  it  is  clear,  that  it  was  intended 
to  go  to  his  children,  but  if  there  should  be  no  children,  then 
to  himself,  and  he  being  capable  of  taking  the  whole  immen 

diatdy, 
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1794.         diately,  though  his  children  cannot  take,  I  must  feel  great 
^^^"^  reluctance  in  declarinir,  that  all  this  disposition  in  favour  of 

9.  'Bichard  Darril  after  his  life  interest  is  void :  but  I  am  under 

0ORR1U       the  necessity  of  so  doing.    It  is  contended,  and  that  is  die 
great  difficulty,  that  if  the  children  cannot  take,   upon  the 
4octrine  o(  Piit  v.  Jaeksonf  the  intention  is  to  be  executed 
cy  pres;  and  if  it  cannot  be  executed  in  the  manner,   in 
.  which  the  party  has  endeavoured  to  do  it,  the  Court  will  sub- 
stitute some  other  mode,  by  which  it  may  take  effect.    I  know, 
tiie  doctrine  in  that  case  has  by  very  great  authorities  been 
questioned.    Lord  Kenyan  allowed  it  there ;  and  in  a  similar 
case  Griffith  y.  Harrison  he  has  adhered  to  it,  and  was .  fol- 
lowed by  Mr.  Justice  Grose.     The  other  Judges  did  not 
negative  that ;  but  thought,  an  estate  for  life  only  passed  for 
other  reasons.    In  Bristow  v.  Warde  (13),  the  Lord  Cham^ 
Where   real     cettor  avoided  giving  any  opinion  upon  that.    I  subscribe  to 
estate  is  under  ^e  case  of  Pitt  v.  Jackson  as  far  as  it  was  decided  with  regard 
a  power  of  ap-  iq  a  real  estate  settled  to  a  person,  who  was  an  object  of  the 
poiotment  li-    p^^gr,  for  Ufe,  with  Umitations  in  strict  settlement  to  per- 


-    "*  r   'f   "^^  ^^^  objects  of  the  power :  for  that  was  decided  in  Hmmr 

the  children      *^*^^^  ^*  Hvmberston^  1  P.  WiM.  832,  and  Spencer  v.  Duke 

cannot  take  as  ^  Marlborough^  5  Bro.  P.  C.  592,  but  I  cannot  apply  that 

purchasers,  the  to  personal  property.   Pitt  v.  Jackson^  was  a  case  of  real 

intention  shall  estate.    The  first  and  other  sons  were  incapable  of.  taking 

be  executed  cy  ^g  purchasers :   Lord  Kenyon  thought,  that  as  it  was   per- 

pres^  by  ^  con-    fectly  dear,  it  was  intended  to  go  to  the  daughter  and  her 

s      eg  1    an    j|gg^o   and  they  could  not  take  as  purchasers,  to  effectuate  the 
estate  tail.  .         .  . 

general  intention  of  the  testator  it  should  be  so  moulded: 

and  he  relied  upon  Chapman  v.  Brown,  3  Burr.  1626, 1  admit, 

and  I  remember  attending  the  argument  of  that  case  in  the 

Court  of  King's  Bench,  and  in  the  House  of  Lords,  that  it  was 

not  decided  in  the  latter  upon  that  point.    Lord  Parker  took 

advantage  of  the  omission  of  a  line.    They  did  seem  to  avoid 

giving  an  opinion  upon  that  point.    But  it  is  equally  clear  ' 

according  to  the  report,  that  hard, Mansjield  laid  down  that 

4octrine,  and  I  do  not  find  much  objection  to  it,  vi^.  that 

where  there  is  a  limitation  for  life  to  a  person  unborn  with 

remainders 

(13)  Ante,  386.  Wibtm  v.  cases  in  this  work  on  the  Law 
PiggoU,  auto,  351.  Whistler  v.  of  Appointment  are  collected  in 
Webster^  post,  367.    The  other     the  note,  ante,  Vol.  I,  310. 
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renuunders  in  tail  to  the  first  and  other  sons,  as  they  cannot         1794; 
take  as  purchasers,  but  may  as  heirs  of  the  body,  and  as  the    Routlbdgb 
estate  is  clearly  intended  to  go  in  a  course  of  descent,  it  shafl  v. 

be  construed  an  estate  tail  in  the  person,  to  whom  it  is  given  Dorril. 
for  life.  This  is  personal  estate,  first  given  for  life  to  the 
parent,  an  object  of  the  power^  then  equally,  or  as  he  shaU 
appoint,  to  the  children,  who  are  not  objects  of  the  power. 
I  am  desired  to  execute  that  cy  pres.  How  can  I  do  that  ? 
To  effectuate  such  intention  I  can  only  give  it  to  him  abso- 
lutely ;  and  then  it  would  not  go  in  a  course  of  descent ;  but 
would  go  to  his  executors,  and  be  liable  to  his  debts.  In  the' 
case  of  real  estate  it  is  true,  the  law  enables  the  party  to 
defeat  the  estate  tail :  but  an  act  must  be  done  by  him  for  that. 
If  he  dies  without  doing  that  act,  the  estate  goes  to  his  issue. 
But  that  is  not  the  case  as  to  personal  estate.  If  I  declare 
him  entitled  absolutely,  his  children  would  not  succeed  in 
any  manner  intended  by  his  mother :  but  it  would  go  to  his 
executor.  Therefore  this  doctrine  cannot  apply  to  such  a 
subject.  Then  the  issue  of  these  several  tenants  for  life  are 
incapable  of  taking  except  the  issue  of  Mrs.  Edwards,  who 
cannot  take  except  under  the  marriage  settlement ;  because  by 
the  will  Elizabeth  Dorril  has  given  to  all  generally,  not  to 
those,  who  should  be  alive  at  her  death ;  and  if  Gee  v.  Audley 
il  right,  I  cannot  give  it  to  them  in  any  limited  way.  That 
case  was  on  the  14th  February,  1787.  There  was  an  appoint- 
ment by  will  of  1000/.  in  default  of  issue  of  Mary  Hall 
equally  to  be  divided  between  the  daughters  then  living  of 
John  Gee  a,nd Elizabeth  his  wife;  and  if  that  had  been  re- 
strained to  the  death  of  the  person  executing  the  power,  it 
would  have  been  good.  The  bill  was  brought  by  the  four 
daughters  of  John  and  Elizabeth  Gee  to  have  the  fund  secured 
for  their  benefit  upon  the  death  of  Mary  HcUl  vnthont  issue. 
It  was  contended,  that  it  was  too  remote.  Lord  Kenyon  said, 
that  neither  real  nor  personal  can*be  so  settled  as  to  be  tied  up 
beyond  lives  in  being  and  twenty-one  years  and  a  few  months  * 
afterwards ;  that  if  the  expression  in  that  will  had  been 
**  daughters  now  living,"  or  "  Uving  at  my  death,'*  it  would  have 
l>een  good :  but  that  as  it  stood,  it  might  be  to  those  bom 
afterwards;  which  was  settled  by  Ellison  yf.  Airey;  therms- 
fore 


see 
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lore  it  was  bad,  because  intended  to  take  in  after-born  childreii. 
Applying  that  to  the  present  ease,  if  diat  is  right,  and  I 
diink  it  is,  it  decides  this.  This  testatrix  had  power  to  ap^ 
point  among  grand-children  or  the  issue  of  grand-children; 
but  provided  they  were  living  at  her  death ;  for  otherwise  it 
would  be  tieing  it  up  beyond  the  limits.  She  has  given  estates 
tox  life  to  her  different  children ;  and  after  their  deaths  the 
principal,  not  to  those  bom  during  her  life,  of  which  there 
were  none,  but  the  children  of  Mrs.  Edwards,  but  to  aflL 
Then  it  is  said^  if  all  Mrs.  Edwards's  children  cannot  take, 
why  may  not  those,  to  whom  she  might  have  appointed?  I 
answer,  because  she  did  not  mean  those  only,  but  all;  and 
Vipon  failure  of  aD,  then,  and  then  only,  she  gave  it  over. 
Therefore  upon  the  whde  on  the  principles,  I  have  laid  down, 
I  am  of  opinion  first,  that  the  settlement  upon  the  marriage 
of  Elizabeth  is  good  as  an  appointment  to  her ;  next,  that 
every  ^ft  to  the  issue  of  any  of  the  children  not  living  at  the 
death  of  the  testatrix  is  void ;  but  that  it  is  sufficient  to 
prevent  the  gift  over  to  the  objects  of  the  appointment,  to 
whom  it  is  given  in  failure  of  them.  Therefore  the  children 
can  <Mily  take  for  life  under  the  appointment ;  and  then 
the  remainder  is  to  be  dirided,  as  if  no  appointment  had 
been  made. 

Then  comes  a  very  extraordinary  case  upon  the  proviso^ 
that  in  case  of  no  appointment  the  issue  of  any  child  shall 
have  only  the  share  of  its  parent.  There  are  three  children 
of  a  living  parent.  Being  bom  in  the  life  of  their  grand- 
mother they  are  objects  of  the  appointment ;  and  might  have 
had  shares  appointed  to  them :  but  not  being  made  objects 
of  i^  if  their  mother  had  been  dead,  they  would  have  taken 
her  share.  But  as  she  is  alive,  it  is  impossible  to  hold,  that 
a  child  having  a  living  parent  can  take  any  share ;  though  it  is 
clear,  they  might  have  been  made  substantive  objects  of  die 
appointmetit.  Therefore  I  declare  the  appointment,  so  &r  aa 
It  is  executed  in  £Eivour  of  any  of  the  issue  of  the  marriage  not 
living  at  the  death  of  Elizabeth  Dorril  die  survivor,  is  void ; 
and  such  parts  of  the  ftmd  remain  undisposed  of;  and  are  to 
be  distributed.  The  consequence  is,  they  will  go  equally 
among  the  surviving  children,  Mrs.  Edwards,  her  brother  and 
two  sisters. 
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A  question  might  arise,  how  fiir  an  unborn  child  is  to 
be  made  tenant  for  life:  but  it  is  established  upon  good  prin- 
ciples in  precedent  certunly,  that  that  may  be.  The  doubt 
was,  whether  it  was  not  tieing  up  the  estate  beyond  lives  in 
being  and  twenty-one  *  years  afterwards:  but  that  isnotso^ 
where  the  absolute  interest  is  disposed  of,  and  vested,  though 
part  is  given  for  life;  for  that  person  with  the  person  having 
the  absolute  interest  may  dispose  of  the  estate.  It  is  not 
unalienable  ( 14). 

(14)  Upon  this  last  point  see  Feam^s  Ex.  Dev.  325^  4th  edit 
and  Mr.  PaweWs  note  (a). 
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WHISTLER  r.  WEBSTER. 

TlY  indentures  13th  August,  1784,  Jokn  Whistler  out  of  the 
love  and  affection,  which  he  bore  Elizabeth  his  wife,  and 
to  make  a  suitable  provision  for  her,  in  case  she  should  sur- 
vive, and  for  other  considerations,  assigned  and  transferred  to 
Ladjf  Martha  Webster,  her  executors,  &c.  certain  leasehold 
premises  $md  monies  upon  trust  to  raise  3000;.  and  to  ulvest 
that  sum  in  government  or  real  securities,  and  from  time  to 
time  to  pay  the  produce  to -John  Whistler  for  life;  after  his 
decease  to  Iiis  wife  for  life ;  and  after  her  decease  to  pay  the 
principal,  or  transfer  the  securities,  to  and  am<»ig  all  and 
every  or  such  of  the  children  of  the  said  John  Whistler  in 
isuch  shares  and  proportions,  and  at  such  times,  and  subject  to 
such  conditions,  as  he  should  by  his  last  will  and  testament 
appoint ;  for  default  of  such  appointment,  to  and  among  aU 
*  and  every  the  children  of  John  Whistler  by  Elixabeth,  equaBy 
to  be  divided  between  them  share  and  share  alike,  as  tenants 
IB  common  and  not  as  joint-tenants. 

The  ftmd  having  been  laid  out  as  directed,  John  Whistiet 
by  his  will  gave  to  his  son  John  1000/. ;  to  his  son  Hugh 
4000/. ;  and  reciting  that  he  was  bound  for  his  son  Webster 
Whistler  in  300/.  he  gave  him  100/.  more,  if  there  should  be 
sufficient  effects  after  paying  the  other  legacies  before  and 
after  mentioned.     He  gave  his  daughter  ilfory  Reeves  500/. ; 

and 
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deternrined.  There  must  be  some  inaccuraey  in  it;  for  it 
refers  to  Hearl  v.  Greenbank  ( 17 ),  where  the  reason,  the  heir 
was  not  put  to  election,  waCs,  that  the  will  having  only  twa 
witnesses  was  no  will  as  to  land.  The  fbondation  of  all  the 
cases  of  election  is  what  \9  said  by  Lord  Talbot  in  StreetifieUI 
y.  Streaifieldy  For.  176,  that  when  a  man  takes  Upon  himself  to 
devise  what  he  had  no  power  over  upon  the  supposition,  that 
Iiis  wifi  w31  be  acquiesced  in,  this  Court  compels  a  devisee 
to  take  entirely,  not  partially  under  it,,  as  in  Noyg  v.  Mor^ 
daunH,V&)\  there  bemg  a  tacit  condition  annexed  to  all  de-^ 
tises  of  this  nature,  that  the  devisee  does  not  disturb  the 
disposition  of  the  devisor.  Then  how  is  it  material,  what  the 
instrOment  is  ?  If  it  *  is  an  appointment  as  to  the  SOOM.,  yet 
it  is  a  win  as  to  his  own  property.  Wcdpole  v.  Lord  Conway^ 
3  Barnard.  153.  Harvey  v.  Desbowperie,  For.  130.  Kirkham 
V.  Smith,  1  Vcs.  258.  Boughton  v.  Bougkton,  2  Vet.  IS.  UneU 
V.  Wilkes,  Amb.  iS(k     Cowper  v.  Scott,  5  P.  WiU.  1 19. 


Reply. 
The  cases  of  efection  are,  where  the  testator  assumes  an 
arbitrary  power,  which  he  has  not,  and  the  Court  sees,  that 
the  whole  arrangement  of  the  will  must  be  disappointed  hy 
the  claim:  whence  die  Court  draws  the  inference,  that  sucb 
could  not  be  the  intention.  It  does  not  follow,  that  if  this 
testator  had  known,  he  could  mot  give  to  his  grand-children^ 
he  would  have  said,  his  diildren  should  not  take;  and  have 
recalled  the  benefit,  he  had  given  them  a  short  time  before. 
From  the  loose  expressions,  he  uses,  it  is  dear^  he  had  not 
Ae  deed  before  hisu 


Master  of  the  Rolls. 
When  this  cause  was  opened,  I  had  no  doubt :  but  Cull  ▼. 
Showell  was  mentioned.  If  I  had  any  doubt,  I  should  be 
glad  to  have  the  great  authority  of  the  Lord  Chancellor  U> 
determine  the  doubtful  opinion  I  might  entertain  ( 19) :  but  in 
a  case  in  which  I  have  no  doubt  whatsoever,  it  is  my  d«ty 
to  pronounce  my  opinion. 

(17)  3  Atk.  695.    1  Veg.  29B.      the  bar,  that  the  cause  shooU 

(18)  2  Vem,  581.  stand  over  until  the  determination 

(19)  It  bad  been  suggested  9fi    of  Smith  v.  Lord  Camelford^^ 
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The  question  is  very  short ;  whether  the  doctrine  laid  down 
in  Noys  V.  Mordaunt  and  Streatjietd  v.  Streatfield  has  esta-i 
blished  this  broad  principle  ;  that  no  man  shall  claim  any  be- 
nefit under  a  will  without  conforming,  as  far  as  he  is  able,  and 
giving  effect,  to  every  thing  contained  in  it,  whereby  any  dis<» 
position  is  made  shewing  an  intention,  that  such  a  thing  shall 
take  place;  without  reference  to  the  circumstance,  whether 
the  testator  had  any  knowledge  of  the  extent  of  his  power,  or 
not.  Nothing  can  be  more  dangerous  than  to  speculate  upon 
what  he  would  have  done,  if  he  had  known  one  thing  or  an- 
other* It  is  enough  for  me  to  say,  he  had  such  intention ;  and 
I  will  not  speculate  upon  what  he  would  have  intended  in  dif- 
ferent cases  put.  There  is  an  error  in  ChU  v.  ShoweUj  if  it 
was  determined  upon  the  point,  *  which  seems  according  to 
both  the  books,  from  which  it  is  cited,  to  have  been  argued, 
and  acquiesced  in  by  the  Court.  It  is  endeavoured  to  say,  the 
parties  do  not  take  under  thewiU:  they  did  not  in  anyone 
ease.  In  Streatfield  v.  Streatfield  there  was  a  legal  estate : 
the  devisor  thoifght,  he  had  given  himself  the  complete  in- 
terest to  dispose  of:  but  it  turned  out,  that  he  was  a  mere 
trustee ;  that  he  had  given  himeelf  no  estate,  he  could  devise* 
It  might  be  said  there,  as  here^  if  he  had  known  that,  he 
would  not  have  made  that  disposition.  I  am  obliged  to  say, 
CuU  V.  Shotvell  is  erroneous,  if  founded  upon  the  argument 
first  argued :  but  there  is  another  point  in  that  case  very  ma^ 
terial,  vix.  the  length  of  time.  It  was  impossible  then  to  tell, 
of  what  the  personal  estate  consisted ;  and  no  person  can  be 
ptit  to  elect  without  a  clear  knowledge  of  both  funds  (20). 
I  rather  imagine,  the  Lord  Chancellor  went  with  the  Coimsel 
in  both  arguments  :  but  I  am  willing  to  believe,  the  latter  was 
the  ground :  and  that  is  sufficient  to  bear  him  out.  The  argu- 
ment of  Mr.  Wooddeson  is  very  ingenious,  as  far  as  he  endea- 
vours to  distinguish  that  case  from  Streatfield  v«  Streatfield  and 
the  other  cases  of  election.  The  circumstance  of  the  legal 
estate  and  the  other  cases,  he  puts,  of  tenant  in  tail  neglect- 
ing to  suffer  a  recovery,  and  of  copyhold  devised  without  sur- 
render, make  no  difference.  The  devisor  had  the  power,  if 
he  had  used  the  proper  means.     Non  constat^  that  General 

PouUeney 
(20)   Wake  v.  Wake,  ante,  Vol.  I,  335. 

CC2 


1794. 


WniSTLRlt 
V. 

Webster; 


[  ♦STl  ] 


Ko  perion 
bound  to  elect 
withoat  a  dear 
knowledge  of, 
the  fands. 
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Whistler 

V. 

Webster. 

Land  devised 
by  will  Dot 
doly  executed: 
the  heir  having 
a  legacy  upon 
express  condi- 
Ijion  not  to 
disappoint  the 
will  mast  elect. 


E  ♦872] 


Testator  dis- 
poses of  the 
estate  of  an- 
other, who  has 
some  interest 
under  the  will : 
he  shall  not 
take  that,  nn- 
Tess  he  gives 
vp  his  esCafe 
to  that  amottiil. 


PauUehey  woidd  have  made  that  disposkion,  if  he  had  kriOtm 
his  situation^  The  distinction  between  Heart  v.  Greenbank 
and  these  cases  is,  that  where  a  testator  affects  to  give  reai 
estate  by  will,  it  cannot  be  read,  nor  his  will  collected  from  it 
either  in  Courts  of  law  or  equity,  unless  there  are  three  wit- 
nesses; otherwise  it  does  not  speak  aa  to  his  land :  but  if  there 
is  an  express  condition,  that  would  do ;  as  in  Boughton  r, 
Boughton.  In  Heart  v.  Gfeenbank  capacity  both  in  the  i»- 
strument  and  i»  the  person  giving  waa  wanting.  I  have  no 
difficulty  in  saying,  I  cannot  distinguish  this  from  Sireatfield 
t.  Sireatfield  and  Lord  Darlington  v.  PuUeney.  If  the  instru- 
ment is  sueh  aS'  to  indicate  what  the  intention  was,  the  only 
question,  I  will  ask,  is,  did  he  intend  the  property  to  go  in 
such  a  manner  ?  I  will  not  ask,  whether  he  had  power  to  do 
so ;  and  whether  he  would  have  done  it,  if  he  had  known,  he 
could  not  without  a  condition  imposed  upon  another  person. 
Whether  he  thought,  he  had  the  right,  or  knowing  the 
extent  of  hb  authority  intended  by  an  arbitrary  exertion  of 
power  to  exceed  it,  no  person  taking  under  the  will  ^  shall 
disappoint  it»  If  a  testator  disposes  of  the  estate  of  ^.  to 
whom  he  gives  some  interest  by  his  wiU,  A*  shall  not  take  that, 
unless  he  gives  up  his  estate  to  that  amount  ( 21  )k 

There  is  no  difficulty  of  arrangement.  No  one  claiming  a 
legacy  under  the  will  shall  have  any  part  of  this  fund  to  the 
disappointment  of  those,  to  whom  it  is  given  by  the  will.  If 
they  will  have  this  fund,  I  wffl  take  away  their  legacies  \  which 
shall  go  in  compensation,  as  far  as  they  will. 

Therefore  let  the  children  elect;  and  reserve  farther  di* 
rections. 

(21)  See  the  notes,;  ante,  VoL  I,  523,.  7. 
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JONES  V.  SMITH.  ^"^^  ^"** 

Rolls. 

^IR  James  Cochbume  and  Henry  Douglas  carrying  on  bu-    Personal  se- 

siness  in  partnership  as  West  India  merchants  borrowed  purities  pledg- 

irom  Joshua  Smith  SOOOt;  for  which  they  gave  their  joint  e^^foraspcciBc 

debt*  after  a 
promisory  note   dated  AprU  S5th.    1775;    and  as  a  farther 

,  f  '  »  ^       mortgage  to 

-security  Sir  James  Cockbume  transferred  3000/.  Scotch  name  ^^^^  creditor 
stock   to  Smith  ;  who    signed  a  memorandum    promidng  to  tiie  game  seca- 
transfer  the  same  to  the  order  of  Sir  James  on  payment  of  nties  with 
the  note.  others  were 

By  indentures  of  lease  and  release  December  11th  and  12th,  pl«dj5©d  to  him 
1775,    Sir  James  Cockbume,    Sir  George   Colebrooke,    and 
John  Nels&n,  mortgaged,  an  estate  in  the  Island  of  Dominica  ^     . 
to  Thomas  Rumbold,  George  Wilson,  and  Joshua  Smith ;  and  f^Q^^^  beiDc  dis- 
by  indentures  of  the  same  date  it  was  declared,  that  10,000/.  tinct,  redemp- 
part  of  that  sum  was  the  property  of  Smith ;  and  a  trust  was  tion  of  the  per- 
declared  from  him  as  to  that ;  and  the  mortgagors  joined  in  sonal   securi- 
a  bond  to  him  for  that  sum ;  and  Sir  James  Cockbume  and  ^®*  ^**  ^®" 
Douglas  joined  in  a  bond  to  him  for  the  interest.  ^^«®^  withoat 

Sir  James  Cockbume  and  Douslas  had  various  money  transac-     .   .  , 

what  was  due 
tions  with  Smith  subsequent  to  1775;  and  upon  May  7th,  1778,        ^^  mort- 

Smith  having  then  in  his  hands  besides  the  Scotch  mine  stock  ^^ire.  (Revers- 

and  the  joint  note  of  the  partners  several  UUs  of  exchange  ^j .  g^^  p.380» 

and  notes  delivered  *  by  them  to  him,   an  account  was  settled,  n.  26;) 

and  a  memorandum  signed  by  all  parties,  that  the  balance  to      [  •  373  ] 

Smith  was  92461,  13s.  7d.  and  declaring,  that  that  sum  should    Defendant  not 

carry  interest  from  the  first  of  the  preceding  October ;   and  bound    by    a 

that  the  several  bills  and  stock  set  forth  in  the  account  were  niistake  in  his 

paid  to  Smith  at  simdry  times  by  the  partners ;  "  which,  when  *"*''^®'  *■  ^^ 

**  paid,  are  to  be  passed  to  the  credit  of  their  joint  or  scpa-        ,    , 

.  ,  .  an  instrument, 

'*  rate   notes  and  bills."     Upon  this  occasion  no  notice  was  «ho-^  the  an- 
taken  of  the  mortgage  of  the  West  India  estate.  g^^P   referred 

In  October  1778  Douglas  died.  By  indentures  of  March  to  the  Instru* 
1st,  1791,  Sir  James  Cockburne,  in  consideration  of  500/.  ment. 
lent  by  Jones,  transferred  to  him,  his  executors  and  adminis- 
trators, all  the  said  2000/.  Scotch  mine  stock,  and  the  joint 
promisory  note  of  April  25th,  Vi\5,  and  a  bill  of  exchange 
for  1575/.  dated  April  6th,  1775,  payable  three  years  and  a 
b^Jf  after  d^tC;  all  then  in  the  possessipn  of  Smith,  upon  trust 

subject 


S78 


CASES  IN  CHANCERY. 


1794. 


Jones 

V, 

Smith, 


[  ^374  ] 


subject  to  the  rights  of  Smith  for  satisfaction  of  the  said  500L 
and  all  other  sums  then  due  by  Sir  James  Cockbume  to  Jones ; 
and  then  to  pay  the  surplus  to  Sir  James^  his  executors  and 
administrators. 

Smith  having  obtained  judgment  against  the  drawer  and 
indorser  upon  two  bills  for  5000/.  and  5250/.  drawn  by  Nimian 
Harney  upon  Sir  James  Cockbume,  and  Douglas,  indorsed  by 
Campbell,  and  delivered  by  Sir  James  Cockbume  and  Dom^ 
glas  to  Smith,  Home  gave  Smith  ten  other  bills  and  notes  for 
10,000/.  and  by  indentures  of  September  16th,  1778,  Smiih 
covenanted  to  stand  possessed  of  the  principal  sum  of  1 0,000/. 
secured  by  the  West  India  mortgage,  subject  to  payment  of 
the  securities  so  given  to  him  by  Home,  as  to  one  moiety  for 
Home,  bis  executors  and  administrators ;  and  as  to  the  other, 
for  such  persons,  as  should  be  then  entitled  thereto.  Upon 
these  bills  and  notes  Smith  received  4^00/.  only;  and  by 
indentures  of  May  26th,  1787,  in  consideration  of  4^00/, 
paid  him  by  George  Home  be  agreed  to  give  up  the  remaining 
securities;  and  assigned  the  remaining  5000/.,  of  the  rnort** 
gage-money  secured  upon  the  West  India  estate. 

The  bill  was  brought  by  Jones  against  Smith  for  an  account 
of  the  money  remaining  due  to  the  Defendant  in  respect  of 
the  balance  of  the  account  of  May  7th,  1778;  and  that  on 
payment  of  what  should  be  due  on  that  account  the  De- 
fendant should  transfer  *  to  the  Plaintiff  the  sum  of  SOOO/, 
Scotch  mine  stock,  and  deUver  up  the  joint  promisory  note 
of  Sir  James  Cockbume  and  Douglas  for  5000/.  dated 
April  ^th,  1775,  and  the  bill  of  exchange  of  April  6tfa, 
1775,  for  1575/.  upon  the  trusts  of  the  indentures  of  March 
1791. 

It  was  admitted  by  the  answer,  that  it  was  agreed,  the 
Defendant  should  retain  the  several  notes,  biUs,  and  stock, 
set  forth  in  the  account  oi  May  7th,  1778,  by  way  of  mort^ 
gage  for  payment  of  the  balance  of  9S46/.  \Zs.  Id.  and  apply 
the  sums,  he  should  receive  on  account  thereof,  in  discharge 
of  that  balance;  and  pay  the  surplus  to  Sir  James  Cockbume ; 
and  that  pursuant  to  that  agreement  he  subscribed  a  memo- 
randum dated  May  7th,  *  1778,  acknowledging  payment  of 
the  said  bills  and  stock  to  him:  but  the  Defendant  re- 
ferred to  the  memorandum  for  certainty  as  to  the  d^te  and 
contents. 
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The  answer  stated^  that  the  Defendant  had  received  intereg^  3170C 
aipon  the  West  India  mortgage  ovly  to  JOecember  12th,  1776; 
and  lie  claimed  interest  of  the  whole  10^000^.  from  that  day 
to  September  IGth,  1778;  and  from  that  day  he  claimed  the  .Smitk« 
interest  of  a  moiety  of  that  sum,  and  of  so  much  of  the  other 
moiety,  as  he  was  entitled  to  imder  the  deeds  of  Septem^ 
ber  16th,  1778,  to  May  26th,  1787;  and  so  much  of  the  interest 
of  the  last  moiety  during  that  period,  as  he  was  not  so  en- 
titled to,  and  the  interest  of  the  whole  10,000/«  from  May  26tht 
1787,  he  claimed  as  trustee  (orNinian  and  George  Home  and 
Campbell^'  and  he  insisted,  that  the  securities,  the  redemp- 
tion of  wluch  was  aought  by  the  bill,  could  not  be  redeemed 
without  paying  those  arrears  of  interest  upon  the  West  India 
mortgage ;  which  was  the  only  question. 

Master  of  tfie  Rolls. 
Upon  this  cause  I  have  taken  some  lime  to  form  my  opinion, 
having  had  considerable  doid)ts;  and  I  am  by  no  means 
satisfied,  that  the  principles,  upon  which  this  Court  has  per- 
mitted mortgagees  to  tack  subsequent  securities,  where  mcmey 
has  been  borrowed,  not  upon  the  credit  of  the  first  security, 
may  be  thought  perfectly  consistent  with  my  decree.  When 
this  was  first  open,  I  had  a  strong  opinion  for  the  Plaintiff: 
but  for  the  Defendant  such  arguments  were  stated  to  me, 
as  raised  considerable  doubt,  whether  consistently  with  the 
principles,  which  have  certainly  prevailed  *in  tliis  Court  re-  [  ♦SYS  ] 
specting  some  cases  of  tacking  one  security  to  another,  I 
could  decree  for  the  Plaintiff.  Therefore  though  pressed  by 
one  party  for  an  early  judgment  I  could  not  bring  myself  to 
it  before :  but  upon  mature  deliberation,  and  upon  looking 
into  all  the  cases,  which  are  not  satisfactory,  I  remain  of  my 
former  opinion,  that  under  the  circumstances,  all  which  are 
ingredients  in  the  judgment  to  be  formed,  the  Plaintiff  is 
entitled  to  have  these  personal  securities  delivered  to  him  on 
payment  of  what  remains  due  upon  the  account  of  1778.  It 
does  not  appear,  that  at  the  time  of  the  mortgage  of  the 
West  India  estate  any  notice  was  taken  of  the  debt  of  5000/.  to 
Smithy  for  which  the  joint  note  and  the  stock  were  pledged. 
It  was  a  perfectly  different  transaction.  It  is  insisted,  that  the 
04ture  of  the  transaction  of  1778  was,  whether  it  appears  by 

the 
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1704.         tbe  written  instrument,  or  not,  a  declaration  upon  the  part  of 

y^"^         the  Defendant,  that  he  held  those  securities  set  forth  in  the 

V,  account  as  security  for  payment  of  the  balance  then  admitted ; 

■   Smith.        and  undertook  on  payment  of  that  sum  to  re-assign  them* 

That  is  alleged  by  the  bill,  and  to  a  great  degree  admitted  by 
the  answer:  but  I  will  not  take  it  farther  than  the  written 
instrument,  to  which  it  refers;  though  it  was  insisted,  that 
I  should  take  the  admission  in  its  full  extent.  It  was  a  mis- 
take to  say,  the  memorandum  was  to  the  full  effect  of  his 
admission:  it  does  not  go  quite  so  far:  but  from  that,  coupled 
with  the  answer,  it  is  plain,  he  did  at  that  time  understand, 
that  they  were  indebted  to  him  in  that  sum ;  and  that  he  held 
those  bills,  &c.  as  a  security  for  it.  No  notice  was  taken  of 
the  money  due  upon  the  mortgage.  For  the  Defendant  it 
was  put  upon  this ;  that  it  must  be  supposed,  he  advanced  the 
money  on  the  second  mortgage,  because  he  knew,  he  had 
the  first ;  that  the  Court  cannot  suppose,  that  he  would  have 
lent  upon  a  bad  mortgage,  having  a  good  one,  if  he  did  not 
think,  he  had  a  good  legal  security ;  and  therefore  to  give  the 
mortgagor  a  right  to  take  one  security,  without  redeeming 
both,  would  be  a  fraud. 

First,  to  dispose  of  it  as  a  West  India  mortgage ;  my  oph* 
nion  is  not  grounded  upon  that  alone :   if  it  was,  I  should 
have  had  great  doubts  about  tacking  a  bond  by  two  persons 
here   accompanying  a    West   India    mortgage.     What    had 
Douglas  to  do  with  this  beyond  the  bond  ?    If  he  had  not 
joined  in  the  bond,  I  should  have  thought,  there  was  no  pre- 
tence to  make  him  answerable  for  that  mortgage ;  or  that  he 
[  *376  ]      could  not  redeem  his  note  without  discharging  *that  mort- 
A.  engaged        gage;  for  a  man,  who  happens  to  be  engaged  with  another 
.  in  one  j^  ^^^  mortgage  only,  may  redeem,  though  the  other  has 
\Za    m     pledged  another  estate.  In  Dewar  v.  Span^  3  Term  Rep.  B.  JB. 
thooffh  B.  has  ^^'  Lord  Kenyan  seems  to  say,  these  bonds  cannot  be  en- 
pledged  an-      forced;  and  does  not  make  the  distinction  arising  in  that  case 
other  estate  to  from  the  bond  being  exchanged  for  another.     Perhaps  he  did 
the  same  per-  not  mean  to  go  so  far.    The  act  ( 3S )  mentions  all  securities* 
•^"^  How  monstrous  would  it  be,  if  persons  not  parties  to  the  mort- 

gage were  to  be  bound  by  a  collateral  bond  in  this  country  ! 
I  should  be  sorry  to  lay  down,  that  they  should  be  bound ; 

and 
(22)  14  Geo.  Ill,  c.  79. 
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and  to  pay  that  rate  of  interest     The  act  cannot  go  so  1794. 

fiur.     It  mentions  "  lands.**    Let  them  get  a  security  upon         T"^^ 

the  land;  and  go  upon  the  land;  and  not  get  a  personal  ^^ 

security.  Smith. 

But  supposing  that  an  English  mortgage^  consider,  whether 

this  is  that  sort  of  personal  incumbrance,  that  might  be  tacked. 

I  have  looked  into  all  the  cases ;  which  are  very  dissatisfao 

tory.     The  present  practice,  that  a  bond  cannot  be  tacked  to 

a  mortgage  as  against  the  mortgagor,   but  may  against  his 

heir,  does  not  seem  to  have  been  always  the  course.    In  BtMX^ 

ier  V.  Mannings  I  Fern,  S44,  it  was  held,  that  the  mortgagor 

must  pay  both.     In  Shuttleworth  v.  Layunck,   1  Vem.  24/5, 

it  was  held,  that  the  heir  should  not  redeem  without  paying 

both.     Now  at  least  by  the  modem  cases  it  is  laid  down,  that    Bond  cannot 

the  mortgagee  cannot  tack  a  bond  against  the  mortgagor ;  be  tacked  to 

nor  against  creditors  (23);  but  may  against  the  heir,  merely  •  mortgage 

to  prevent  circuity  of  action.  Why  not  against  the  mortgagor,  *fi>**°'^  *"• 

if  the  rule  is,  that  where  a  man  havinf?  one  security  lends        ,.  ,   ^ 

®  •'  creditors;   but 

more  money  to  the  same  person,  that  person  shall  pay  his  luavairainsttho 
whole  debt,  or  shall  not  redeem  at  all  ?    That  is  not  the  rule ;  iiejr,  merely 
for  otherwise   it  would  bind    him.    In  Purefoy  v.  Purefoy,  to  prevent  cir* 
1  Vem.  28,  there  is  only  a  dictum,  I  believe,  of  Counsel.     In  cuity  of  action. 
Mer grave  v.  LeHook^  2  Fern.  207,  it  was  held,  that  where 
there  are  two  mortgages  to  the  same  person,  if  one  is  of  an 
estate    entailed,  or    deficient    in  value,  the   heir  shall    not 
redeem    one   without   redeeming   the    other.      But    not    to.    Two  mort- 
go   through  all  the  cases,    it  does  -appear   now  to  be  the  g^gc^  to  tbe 
rule,  that  a  bond  cannot  be  tacked   as  against  the  mort-  MnJo  person 
gagor ;  but  that  if  two  separate  estates  are  mortgaged,  by  f  '^  "  ®  * 
which  I  understand  the  legal  interest  absolutely,  and  at  law         '  . 

irredeemably,   conveyed,  this  Coiurt  will  not  interpose  in  fa*-  ^j^^    ^jj^l  j^^^j^ 
.▼our    of  the    redemption    of  one    without    the    redemption  or  neither  sbaljl 
of  both.    Pope  V.  Onslow^  followed    by  two  modem   cases  be  redeemed 
has    settled    the  point,    that  as  against  the  mortgagor  •  or  by  the  morU 
his  assignee,  and  therefore  I  must  suppose,   against  all  the  8^5®''  ^^  "'• 
creditors,   if  there   are  two   legal  mortgages,  which  at  law  ^'J*^^^!!!,-  -. 
are   become  absolute  (for  that  must  be  the  principle),   the      ^ 
mortgagee  shall  insist  on  being  redeemed  as  to  both,  or  nei- 
ther.   Why  a  bond  is  not  upon  the  same  footing,  I  do  not 
know.     It  is  impossible  to  say  why  a  bond  may  not  be  tacked 

to 
(93)  Hamerton  v.  Royers,  ante,  Vol.  I,  513. 
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to  A  mortgage  as  well  as  one  mortgage  to  another.  In  Color 
V.  Charlton,  21st  June,  1775,  in  the  Register's  Book,  1774, 
Stoker  mortgaged  to  Char  lion  for  1400/.  Afterwards  money 
was  advanced  at  different  times  by  the  mortgagee ;  and  dif- 
ferent  premises  were  added ;  and  made  redeemable  on  pay- 
ment of  1900/«  with  interest.  These  securities  were  registered  | 
and  afterwards  the  mortgagor  assigned  to  the  Plaintiff  the 
premises  first  mortgaged.  The  Defendant  admitted,  there 
was  no  agreement  in  writing  or  otherwise  between  Stoies  and 
him,  that  the  said  premises  should  be  a  security  for  more 
dian  1400/.  and  interest:  but  he  insisted,  that  the  Plaintiff 
was  not  entitled  to  a  redemption  without  paying  the  whole 
))eyond  the  1400/,  and  that  registering  the  said  incumbrances 
was  full  notice  of  them :  the  decree  was,  that  the  assi^iee 
could  not  redeem  without  paying  the  whole.  In  Collet  ▼• 
Mmden,  MaySUt,  1786,  in  the  Register's  Book,  1785,  Lord 
Kenyon  upon  that  authority  in  the  same  sort  of  case  of  se* 
parate  mortgages  declared^  that  both  must  be  redeemed* 
Those  cases  amount  to  this ;  that  if  a  man  makes  a  mortgage, 
and  afterwards  makes  another  mortgage  for  another  sum,  and 
then  assigns  the  equity  of  redemption  of  one,  both  must  be 
redeemed;  and  the  case  of  the  assignee  is  not  better  than 
that  of  the  original  mortgagor.  How  far  does  that  differ 
^om  the  case  of  a  personal  pledge.  In  the  case  of  an  estate 
mortgaged  the  party  has  no  remedy  whatsoever.  He  cannot 
bring  ejectment;  nor  can  he  bring  trover,  as  he  might,  if  it 
was  personal*  Therefore  at  law  he  has  parted  with  his  in« 
terest.  The  mortgage  is  redeemable,  not  at  any  time,  but 
if  the  money  is  paid  at  a  day  certain.  Aft^r  that  day  was 
past  a  Court  of  law  would  have  given  no  remedy :  consequently 
no  man  could  take  the  estate  out  of  the  mortgagee  without 
the  aid  of  equity;  and  the  Court  has  said,  that  until  the  party 
has  done  something  to  shew,  he  has  given  it  up  as  a  pledge^ 
|is  by  suffering  a  length  of  time  to  elapse,  it  shall  be  conr 
sidered  as  a  pledge :  but  as  the  mortgagor  cannot  redeem 
without  coming  into  equity,  if  he  has  pledged  one  estate  for 
a  sum,  which  it  is  not  sufficient  to  answer,  he  shall  not  have 
the  other,  unless  he  pays  both  debts.  Challis  v.  Casbom, 
Prec.  Ch.  407.  Pope  v.  Onslow,  2  Fern.  286,  and  all  the 
cases,  most  of  whicli  are  collected  in  Om;  s  note,  1  P.  Wilk 
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^uortgaged  estates,   how  far  does  that  apply  to  this  case!         ^-^ 
This  is  not  a  mortgage,  but  a  pledge.     A  mortgage  is  a  ^^ 

pledge  and  more;  for  it  is  an  absolute  pledge  to  become  an        Smith^ 
absolute  interest,  if  not  redeemed  at  a  certain  time :  a  pledge    Mortgage  and 
is  a  deposit  of  personal  effects,  not  to  be  taken  back,  but  on  pledge  distln* 
pacyment   of  a  certain  sum,   by  express  stipulation  or   the  S^  ^  ®  • 
course  of  trade  to  be  a  lien  upon  them.     Demainbray  v. 
Metcaife,  Pre.  Ch.  4}9.     S  Vem.  691,  was  the  case  of  a 
personal  pawn  like  this  case ;  which  is  not  a  mortgage,  but  a 
deposit  of  these  bills,  &c*  for  payment  of  certain  sums  of 
money.    There  the  bill  was  by  executors :  Mr.  Vernon  said,  if 
there  had  been  any  creditors  of  the  pawnor  by  bond,  or  if  a 
commission  of  bankruptcy  had  issued  against  him,  the  De- 
fendant could  not  have  tacked  the  notes  to  the  pawn  so  as  to 
prefer  himself  to  them.    It  was  also  said  by  the  Chancellor, 
that  if  it  had  been  a  mortgage  of  lands,  he  should  not  re- 
deem after  the  day  for  payment  lapsed,  without  paying  all 
that  was  due  to  the  mortgagee  upon  notes  and  simple  con- 
tract ;    otherwise  if  the  subsequent  debts  were  secured  by 
bond.    That  cannot  be  so ;  that  notes  may  be  tacked,  but 
iiot  a  bond.    That  is,  as  it  appears  in  Precedents  in  Chancery  : 
in  Vernon  it  appears,  the  Plaintiff  was  decreed  to  pay  the 
money  due  upon  the  notes  as  well  as  the  other  sum ;  to  which 
b  added  by  the  reporter  *^ Qtuere  tamen**    The  case  is  also 
in  the  same  book  698.    In  that  case  it  was  as  near  as  possible 
to  the  case  of  a  mortgage ;  for  a  time  was  limited ;    viz.  a 
year;  when  upon  default  it  was  to  be  absolute;  and  that  ac- 
counts for  the  manner,  in  which  it  is  stated  in  Precedents  in 
Chancery  (24).     Upon  this  point  concerning  these  personal 
pledges,  and  how  far  they  are  Uable  for  money  advanced  upon 
different  or  subsequent,  securities,  two  cases  were  much  re-    ' 
)ied  upon  by  Lord  Mawifield  in  Green  v.  Farmer,   4  Burr^ 
2214*;  1  Black.  651;  in  which  be  goes  into  the  doctrine  of 
liens  as  to  personal  goods,  and  how  far  a  man  may  in  trover 
insist   upon    being  paid    money  advanced  not    immediately 

upon 

(24)  lo  that  book  the  judg-  a  time  was  limited ;   a  circoia-' 

mcnt  mentious,   that    the  time  stance  expressly  stated  by  Vef* 

was  elapsed  ;   though  the  state  ttoK «  report, 
of  the  case  takus  up  notice,  that 
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upon  the  credit  of  the  goods,  the  subject  of  the  actum. 
Those  cases  are  Ex  parte  Deeze^  and  Ex  parte  Octenden^ 
1  Atk.  S28,  235,  In  the  latter  Lord  Hardwicke  seems  to 
have  changed  bis  opinion  about  liens.  This  Court  must  de* 
termine  exactly  as  a  Court  of  law  would ;  and  I  must  decide 
^  this  exactly,  as  if  an  action  of  trover  was  brought  for  these 
bills  by  Sir  James  Cockbume  and  Douglas.  That  doctrine  is 
much  fortified  by  two  cases  in  3  Bro.  C.  C.  Suppose  it  was 
admitted,  that  this  sum  was  paid ;  and  an  action  of  trover  was 
brought,  how  far  could  the  Defendant  have  set  up  this  mortr 
gage  ?  Vanderzee  v.  Willis^  3  Bro.  C  C.  21,  bears  strongly 
upon  this.  It  was  there  determined,  that  they  should  redeoa 
on  payment  only  of  the  money,  for  which  there  was  a  specific 
pledge.  In  Lowthian  v.  Hassel,  3  JSro.  C.  C.  162,  it  is  said, 
the  only  reason,  why  a  mortgagee  can  tack  a  bond,  is  to  pre- 
vent circuity:  for  in  natural  justice  there  is  no  such  right; 
and  the  Court  has  not  done  it  in  any  case  but  that  of  the  heir 
for  that  reason  {25).  Now  therefore  it  is  determined,  that  in 
the  case  of  two  mortgages  both  must  be  redeemed ;  but  as  to 
sums  advanced  on  other  securities,  a  mortgagee  cannot  tack 
those  to  his  mortgage ;  and  insist  on  a  redemption  of  the  whole. 
Here  is  a  mortgage,  in  which  Sir  James  Cockbume  is  one  of 
three  mortgagors,  and  the  Defendant  one  of  three  mortgagees: 
afterwards  the  former  and  his  partner  pledge  with  the  De^ 
fekidant  bills  and  notes  for  payment  of  an  account  current 
between  them,  of  which  account  the  money  due  upon  the 
mortgage  makes  no  part.  If  they  were  deposited  expressly 
for  one  piurpose,  is  there  any  pretence  to  say,  the  money  was 
advanced  upon  security  of  the  mortgage ;  and  that  he  would 
not  have  advanced  any  more  money  but  on  security  of  the 
mortgage  ?  I  could  not  permit  him  to  say  that.  What  con- 
fusion would  arise,  if  upon  a  bill  of  redemption  by  the  mort- 
gagors they  were  not  to  redeem  without  paying  what  was  due 
upon  the  distinct  transaction  with  Sir  James  Cockbume  and 
Dougkis?  They  are  transactions  totally  distinct.  Nothing 
has  happened  since  to  make  any  variation.     This  is  not  a  case, 

in 
(25)  The  same  reason  applies    mortgagor ;   as  by  a  settlement 
to  derisee  within  the  statute  of    voluntary  and  fraudulent  wiUiio 
Fraudulent  Devises,  mid  to  any    the  statute  13th  Eli:;. 
other  voluntary  claim  under  the 
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in  which  the  Plaintiff  comes  to  take  out  of  a  morfgnge^  the 
legal  estate,  he  has  acquired:  but  he  comes  to  have  these 
personal  securities ;  the  debt,  for  which  they  were  pledged, 
being  discharged.  The  whole  transaction  proves,  there  was 
no  intention  of  tacking  at  the  time ;  and  if  the  Defendant 
ever  could,  he  waived  it  in  1778.  That  transaction  was  an 
acknowledgment  by  him,  that  he  had  the  legal  possession  for 
one  sum ;  and  then  according  to  Green  v.  Farmer  he  cannot 
set  up  another.  Therefore  these  securities  must  be  delivered 
over  to  the  Plaintiff  on  paying  what  is  due  upon  that  account 
in  1778.  I  rather  think,  the  ♦  Defendant  ought  to  have  his 
costs ;  for  it  is  not  a  frivolous  point;  therefore  let  the  account 
be  directed,  and  costs  reserved  (  S6  )• 

(26)  Od  appeal  to  the  Hoase    versed  in  1798.    See  Adama  v.. 
of  Lords  this   decree  was  re-    Oox/on,  post.  Vol.  VI,226. 
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ATTORNEY  GEN'ERAL  v.  BOULTBEE.  J^  i4rt. 

Rolls. 
"D  Y  indentures  of  lease  and  release  9th  and  lOth  Marehf   la  admiiiister^ 

16S3,  Sir  Francis  Nethersole  conveyed  a  messuage,  lately  ing  a  charity, 

erected  by  him  for  the  haWtation  of  the  minister  of  Poleaworth  though  a  parU- 

for  the  time  being,  with  the  appurtenances,  then  in  possessidi^  ^  .^'  "™°"^'* 

of  Richard  Bell,  minister  of  Poleswarth,  &nd  i^veral  other     «  !  «    5 

'  ral  mtention 

premises,  and  the  unpropriate  tithes  of  Warton,  Dorden^  and  ^^^  j^  ^^^^ 

Pooley,  and  a  rent-charge,  to  John  Swinfen,  Michael Biddulph,  cuted  cypres; 

ahd  Thomas  Fox,  esquires,  Samuel  Hildershamf  Anthony  Bur^  therefore  upon 

gessj  William  Bedford,  and  George  Cross,  ministers  of  the  a  trust  for  the 

Gospel ;  to  hold  to  them,  their  heirs  and  assigns  for  ever,  ▼icars  of  P. 

upon  trust  to  permit  Sir  Francis  and  his  assigns  during  his  ^^^^!r^?^     ^^ 

y^    should  be  pre-* 

seated  at  the 

recommendation  of  the  trustees,  the  trustees  neglecting  to  recommend,  the 

Chancellery  the  presentation  being  in  the  crown,  presented  :  held,  the  vicar 

was  entitled  to  the  bdneRt  of  the  trust.    A  declaration  of  uses  by  the 

founder  of  a  charity  presumed  from  an  entry  in  an  ancient  book,  purporting 

to  be  such  declaration,  but  without  signature  or  date ;  the  book  being  kept 

by  the  trustees  for  entering  their  proceedings ;  and  containing  an  order  by 

the  trustees,  dated  six  years  after  creation  of  the  trust,  that  the  declaration 

of  the  founder  be  then  entered  as  a  direction  to  the  trustees. 
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Bfe  to  take  the  rents,  issaes,  and  profits;  and  after  fak 
decease  that  they  or  the  major  part  of  them,  or  such  other 
persons,  or  the  major  part  of  them,  who  for  the  tbne  bemg 
should  have  the  freehold  and  faiheritance  of  the  said  mes* 
suages,  lands,  and  premises,  should  permit  the  yicar  of  Po/!ef-> 
woriA  for  the  time  being  for  ever,  if  he  should  be  there 
settled  by  the  nomination  and  appointment  of  Sir  Francis  in 
hb  life,  or  of  the  trustees,  or  major  part  of  them,  or  such 
other  persons,  who  for  the  time  being  should  have  the  free- 
hold and  inheritanee,  and  no  other,  to  dwell  in  the  said 
messuage  so  erected,  and  intend^  for  such  minister'^  habi- 
tation,  and  to  enjoy  the  same  without  interruption ;  and  upon 
farther  trust,  that  the  trustees,  or  the  major  part^  or  such 
other  persons,  &c.  should  place  a  sufficient  school-master  in 
the  edifice  afterwards  covenanted  by  Sir  Francis  to  be  erected 
for  a  school-master's  habitation,  and  from  time  to  time  pro- 
vide a  school-master  and  mistress;  and  upon  farther  trust, 
that  they,  or  the  major  part,  or  such  other  persons,  &e« 
should  dispose  of  the  rents,  issues  and  profits,  of  all  the  said 
premises  for  the  maintenance  of  a  school-master  and  mistress 
^  for  ever  to  teach  the  children  of  the  parish  of  Poleswarih, 
the  boys  to  read  and  write,  the  girls  to  read  and  wcMrk,  and 
both  to  be  instructed  in  die  principles  of  the  true  Christian 
re)igi<Mi;  and  to  such  other  pious  and  charitable  uses,  sm 
Sir  Francis  should  by  his  own  experience  find  to  be  most  con<^ 
ducible  to  the  advancement  of  the  knowledge  and  piaetice  of 
the  true  religion,  and  most  beneficial  to  the  poor  of  Polesmoarikf 
and  should  declare  and  appcnnt  by  any  writing  in  his  life,  or  by 
his  will ;  and  in  default  of  such  declaration  upon  trust,  tliat 
Ae  said  trustees,  or  the  m^or  part,  or  such  other  persons,,  &c« 
should  yeariy  dispose  of  the  rents,  issues,  and  proits  of  die 
said  premises,  eidier  for  the  increase  of  the  maintenance  of 
die  vicar  of  Poleswarth  for  the  time  being  for  ever,  who  should 
come  in,  and  be  there  placed  as  vicar,  by  the  said  Sir  Francis*» 
approbation  in  his  life,  or  by  their  procurement  afVer  his 
decease ;  and  in  no  case  without  such  procurement ;  or  for  die 
maintenance  of  the  school-master  or  Biistress ;  or  for  repairs 
of  the  school ;  or  for  various  other  purposes  therein  directed, 
or  to  any  other  such  pious  and  charitable  uses,  as  should  be 
termed  most  expedient,  and  most  likely  to  be  continued  in  per- 
petuity. 
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petnity,  and  declared  by  the  said  trustees,  or  the  major  part  1794. 

of  them,  in  writing  under  their  hands  after  the  decease  of 
Sir  Francis ;  and  there  was  a  direction  for  keeping  up  the 
same  number  of  trustees. 

The  only  proof  of  a  declaration  of  uses  by  Sir  Pra/ncu  Ne^ 
ihersole  was  a  book  admitted  by  the  trustees  to  be  in  their 
custody,  and  to  have  been  kept  by  the  trustees  for  the  time 
being ;  in  which  their  proceedings  were  entered.  In  that 
book  the  following  entries  were  contained. 

"  November  3d,  1659. — The  said  trustees  of  Sir  FraneU 
^  Netkersole  for  the  charitable  uses  aforesaid,  did  meet  at 
^'  Polemjoarth  aforesaid  in  pursuance  of  their  said  trust ;  and 
^  ordered,  that  the  declaration  of  the  said  Sir  Francis  Ne- . 
*^  thersole  be  likewise  now  entered  verbatim  as  a  direction  to 
^'  said  trustees  in  their  proceedings." 

**  Whereas   I  have  by  deed,   or  deeds,   conve3red  diversr 
^  messuages,  lands,  tenements,  rents,  tithes,  and  heredito- 
^  ments,  upon  my  trusty  friends  John  Swinfen,  Michael  Bid- 
dadph,  and   Thomas  Fox,  Esquires;  Samuel  Hildersham, 
Anthony  Burgess,  ^  William  Bec^ord,    and  George  Cross,      [  *  38S  j 
mimsters  of  the  gospel,  and  their  heirs,  upon  trust,  that 
they  should  dispose  of  the  reitts,  issues,  and  profits  thereof 
from  time  to  time,  as  I  should  by  any  writing  in  my  life-time 
or  by  my  last  will  declare  and  appoint  ^  now  I  do  hereby 
<'  declare  and  appoint,  that  the  messuage  with  the  appurte^ 
^'  nances,  wherein  Mr.  Richard  Bell,  now  minister  of  Poles* 
^  worth  doth  now  inhabit  and  dwell,  shall  £c>r  ever  hereafter  be 
V  for  the  habitation  of  the  said  Richard  Bell  and  his  successori 
^  lawfril  ministers  of  Polesworth  Church ;  and  for  the  increase 
^  of  the  maintenance  of  hhn  and  his  successors  I  do  appoint 
^  and  allow  all  the  tithes  of  WaHon,  Dorden,    and  Pootey^ 
^  mentioned  in  the  said  deed  or  deeds,  and  one  yard  knd  of 
**  land  of  meadow  and  pasture  with  the  appurtenances  now  iif 
^  the  occupation  of  James  Dester^*  (part  of  the  premises  com<» 
prised  in  the  conveyance),  '^  provided,  that  such  minister  bcf 
*^  settled  and  placed  there  in  such  manner,  as  in  the  said  deed 
**  or  deeds  is  appointed  and  required,  and  not  otherwise.*^ 
Then  there  was  an  appointment  of  yeMy  stipends  to  the 
school-master  and  mistress,  and  5L  per  annum  to  the  school  of 
Tannworth^  upon  omdition,  that  six  children  lof  Polesworth 

and 
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and  WOrian  should  be  freely  educated  there,  to  be  appfinr^ 
by  his  trustees,  or  their  heirs,  or  the  nmjor  part ;  then  there 
were  directions  for  keeping  the  school  houses  and  the  dwellii^ 
houses  of  the  master  and  mistress  in  repair,  with  the  overplus 
of  the  rents,  issues,  and  profits,  knd  for  putting  out  appren- 
tices children  of  the  inhabitants  of  Polesworih  at  the  discaretion 
of  the  trustees  and  the  miiiister^  subject  to  some  restrictions; 
and  that  the  trustees  should-  meet  annually  at  Polemoarikp 
when  a  sermon  should  be  preached  before  them,  for  which  the 
minister  should  have  twenty  shillings  yearly ;  and  after  that, 
that  the  said  trustees  do  dispose  of  all  other  the  profits 
of  the  premises  to  such  pious  and  charitable  uses,  as  they, 
or  the  major  part,  shall  think  fit ;  and  my  desire  is,  that 
^'  an  account  be  then  given  of  aU  things,  and  fairly  written 
^^  and  entered  in  a  book  concerning  this  trust  from  time  to 
"  time;  the  which  book,  with  all  the  evidences  and  writings, 
'*  that  are  or  shall  be  made  concerning  the  premises,  I  dor 
appoint  shall  be  safely  kept  in  some  convenient  place  in  die 
minister's  house  locked  up  in  a  chest  provided  for  that 
'^  purpose,  whereon  three  locks  are  to  be  affixed,  and  thpee 
**  trustees  to  keep  the  keys ;  whereof  I  do  appoint  one  key  to 
^  my  nephew  Biddulph*^ 

To  this  entry  there  was  neither  date  nor  signafose :  but  the 
trustees  admitted,  that  they  and  their  predecessors  always 
considered  the  said  declaration  as^  a  direction  to  them  for  exe- 
cuting the  trust ;  and  always  executed  it  accordiiq^ly. 

Upoa  the  7th  December^  1779  the  vicar  of  Polesworth  being 
very  old,  the  trustees  by  memorial  to  the  L^rd  Chancellor  (the 
representation  being  in  the  crown)  represtoted  the  age  of  the 
incumbent ;  and  requested,  that  upon  a  vacancy  his  Lordship 
would  appoint  a  clergyman  recommended  by  them.  Upon 
SOdi  October f  1787,  the  incumbent  died ;  and  on  the  27th  he 
was  buried.  Between  his  death  and  burial  Dabbs  one  of  the 
trustees  waited  upon  the  Lord  Chancellor ;  and  not  having  as 
opportunity  of  seeing  his  Lordship  left  a  letter  informing  him 
of  the  death  of  the  incumbent,  and  requesting  him  to  wait  a 
short  time  for  the  recommendation  of  the  trustees.  No  farther 
step  being  taken  by  the  trustees  for  two  months,  the  Lord 
Chancellor  witiiout  any  recommendation  from  them  issued  a 
Ftai  for  the  presentation  of  Walier  Rose  Norton ;  who  was 
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instituted  17di  c/onffary,  1788^  and  inducted  a  few  days  after. 
The  trustees  refusing  to  admit  this  vicar  to  the  benefits  of  the 
trusty  the  information  was  filed  at  the  relation  of  the  vicar. 

The  Defendants  by  their  answer  represented,  that  Hackei 
one  of  the  trustees  being  absent  from  Warmckshire,  they  de- 
ferred calling  a  meeting  tin  the  SSd  D^c^ntft^y  1787,  thinking 
it  not  right  to  tak^  any  step  in  his  absence ;  and  that  they  did 
not  then  make  any  recommendation,  because  finding,  the  re- 
lator was  presented,  they  thou^t  it  would  be  in  vain.    The 
answer  also  stated,  that  since  the  time,  Richard  Bell  quitted 
the  vicarage,  none  of  the  vicars  were  presented  but  by  the 
procurement   or   reconunendation   of    the    trustees,    except 
Thanuu  Baker,  who,   they  betieved,  was  presented  without  . 
such  recommendation ;  and  he  was  not  permitted  to  reside  in 
the  house,  or  ta  enjoy  the  tithes  and  parcels  of  land  or  the 
rent  thereof:  but  by  artides  of  agreement  1663  reciting,  that 
he  became  vicar  without  such  recommendation,   and  thereby 
was  incapable  of  enjoying  those  benefits,  to  settle  all  disputes 
about  it  during  the  time,  he  should  be  vicar,  on  his  releasing 
all  claim  under  the  trust,  Biddutph,  one  of  the  trustees,  out 
of  the  respect,  he  bore  him,  covenanted  to  pay  him  5/.  per 
ann.  as  long  as  he  should  continue  vicar.    The  Dejfendants 
therefore  contended,  that  the  relator  was  not  entitled  to  the 
benefits  intended  for  the  vicars  of  Polesuxyrth ;  and  repre- 
senting, that  *  they  were  preparing  according  to  their  power 
to  apply  the  fund  to  other  charitable  purposes,  submitted  to 
dispose  thereof,  as  the  Court  should  direct. 

Upon  an  inquiry  directed  by  the  Master  of  the  Rolls  as  to 
the  dates  of  the  deaths  of  the  vicars,  and .  the  recommenda- 
tions :  by  the  trustees,  only  two  could  be  found.    One  was  in 

these  terms :  '*  We  approve  of Shaw  as  a  proper  person 

^  to  be  presented  to  the  vicarage  of  Polesworih ;  and  humbly 
'^  hope,  your  Lordship  will  present  him  accordingly."  This 
was  signed  by  the  trustees ;  and  dated  20th  January ,  1747 ; 
on  which  day  the  preceding  incumbent  was  buried.  The  other 
was  as  follows :  "  All  the  trustees,  except  C  J.  being  out  of 

**  the  country,  do  certify,   that  we  do  approve  ^^ as  a 

**  proper  person  to  be  presented  to  the  vicarage  otPolesworth ; 

'*  and  humbly  hope,  your  ZrorcbA^  will  present  him  accord- 

*^  ingly."    This  was  dated  19th  October,  1758,  on  which  day 
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oording  to  the  opinion  I  hold :  it  would  be  necesslury,  if  I 
thought  myself  not  warranted  to  give  what  ib  intended  for. the 
ministers  to  this  vicar,  though  he  has  not  the  approbation  of 
the  trustees.  By  the  first  instrument  it  is  plain,  he  had  left 
every  thing  to  the  discretion  of  his  trustees  except  the  habita- 
tion of  the  minister;  and  he  was  to  have  only  such  portion  of 
this  charitable  gift,  as  the  trustees  should  think  fit:,  but  if 
this  declaration,  which  {  think  is  evidence,  and  must  be  con- 
»dered  as  the  declaration  of  his  intention,  is  to  govern, 
provided  the  vicar  is  entitled  to  any  thing,  he  will  be  en- 
tided  to  tiie  tithes  and  other  provisions  as  well  as  the  house* 
Then  it  was  insisted,  that  all  the  condition,,  that  respected  the 
approbation,  procurement,  or  nomination,  of  himself  or  his 
trustees,  could  apply  only  to  the  vicars  or  ministers,  who  came 
in  under  the  same,  or  similar  circumstances  to  those,  in  which 
they  were  then  placed  ;  and  that  though  he  had  that  jealousy 
of  the  tiien  reigning  powers,  that  he  made  the  consent  of  his 
trustees  necessary,  non  constaif  that  he  intended  any  such 
shaddes  to  be  put  upon  those  now  entitied  to  the  presentation* 
in  happier  times ;  that  it  would  be  a  reflection  upon  the  great 
seal;  and  therefore  whatever  was  the  case  before,  circum- 
stances are  now  changed  so,  that  the  condition  is  totally  gone. 
I  be  no  means  agree  to  that  It  is  difficult  to  know,  what  his 
private  intention  was ;  and  the  particular  reason,  that  induced 
him  to  think  it  desirable,  that  the  minister  should  come  in  with 
the  approbation  of  the  trustees.  I  was  inclined  to  believe,  he 
had  then  the  nomination  of  tiie  vicarage.  I  do  not  find  that. 
It  is  admitted,  that  now  the  right  of  presentation  is  in  the 
crown :  but  one  would  have  supposed,  that  his  jealousy  arose 
fir(Mn  his  having  it;  and  that  he  meant  to  say,  *if  they  would 
permit  his  man  to  come  in,  he  should  have  it;  but  if  they 
vent  on  settling  and  unsettling,  then  his  trustees  should  con- 
sent. I  am  willing  to  admit,  at  least  I  will  not  decide  othier- 
vnse,  that  if  all  due  diligence  was  used  by  the  trustees  to 
procure  a  person  to  be  approved  by  them,  and  yet  a  person 
was  instituted,  who  wanted  the  qualification,  which  he  has 
made  the  criterion,  that,  person  would  not  be  entitied.  I 
know  nothing  illegal  in  this.  He  had  a  right  to  give  these 
estates,  as  he  should  tiiink  fit.  He  has  first  marked  out  a 
general  charitable  purpose;  then  directs  this  specific  apjdica- 
tion  of  parti  subject  to  tibe  proviso ;  and  if  there  is  no  such 
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approbation  of  the  trusteesy  then  to  some  other  charitablr 
uses.  He  had  a  right  to  say  so.  I  befievei  there  are  bliiar 
instances  of  the  same  sort  of  condition ;  and  the  great  seal 
has  never  thought  it  derogatory  or  improper ;  for  it  is  stated 
by  tiie  trustees,  and  I  must  take  it  to  be  true,  that  in  all 
instances  (27 )  the  recommendation  was  accepted;  and  in  the 
two  last  instances  it  is  actually  proved,  that  the  recommendar 
tions  to  Lords  Hardwicke  and  Narthington  were  accepted. 
There  is  nothing  so  unpleasant  to  a  Judge  as  to  be  left  with- 
out any  guide  merely  to  say,  whether  under  all  the  chrcun^ 
stances  proper  diligence  was  used  by  the  trustees  to  avail 
themselves  of  this  right.  It  depends  entirely  upon  the  cir- 
cumstances and  facts.  One  fact,  which  did  not  appear  at  th^* 
hearing,  because  we  were  not  then  furnished  with  the  dates, 
is  very  material.  I  desired  to  know,  what  had  been  the  prac- 
tice ;  which  would  in  a  great  measure  constitute  the  nde.  I 
thought,  it  would  be  strange  to  say,  the  trustees  might  wait, 
and  make  the  recommendation,  whenever  they  pleased ;  and 
that  the  great  seal  and  the  intention  of  the  donor  were  to 
wait  the  discretion  of  the  trustees.  I  could  not  think  that. 
This  Court  would  not  have  permitted  such  conduct  in  them; 
therefore  I  wished  to  know,  whether  this  Court  or  any  other 
authority  had  prescribed  any  rule.  I  then  desired  to  know 
the  dates  of  the  deaths  of  the  vicars  and  die  recommenda- 
tions. The  recommendations  in  1747  and  1758  were  both  on 
the  very  day  the  prior  incumbent  was  buried.  The  latter  is 
very  material;  because  the  very  same  circumstance  occurred, 
that  has  been  assigned  in  this  ease  as  the  reason  of  the 
delay.  In  these  two  instances  the  trustees  did  so  much  sup- 
pose it  incumbent  on  them  to  be  as  quick  as  possible,  ^  Aat 
Ihe  very  day  of  the  deceased  clerk's  burial  they  met,  and 
agreed  upon  a  recommendaticpi.  As  to  the  others,  th^e  is  no 
account  about  them.  The  great  seal  accepted  the  recommen- 
dation in  both  those  instances.  The  memorial  to  the  CAom- 
eettor  in  1779  did  not  recommend  any  particular  person;  but 
was  meant  merely  as  a  caution  upon  their  part.  I  take  it  for 
granted,  it  was  delivered ;  though  there  is  no  evidence  of  it. 

As 
(27)   One    pr^senUitioo    was .  ther  the  trustees .  neglected  to 
aiade  withoat  their  ^epommen-    recommend,   or    their   recom* 
datioQ  (see  the    state   of  the    mendation  was  ineffectaaL 
case:) .it   did  not  appear,  whe- 
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As  to  the  reason  assi^ed  for  delaying  the  meeting  till  the  2Sd  17^ 
of  December  f  there  is  no  proof,  when  Hiuskei  returned ;  and 
they  had  before  them  in  the  book  of  the  proceedings  of  the 
trustees  a  sufficient  ground  for  making  the  recommendation  in 
his  absence,  viz.  the  recommendation  in  1758  in  the  absence 
of  one  of  the  trustees.  But  where  was  he?  He  was  not 
abroad.  Why  did  not  they  write  to  him  ?  A  letter  uffMdA,  by 
him  would  have  been  sufficient.  Therefore  I  am  not  to  say, 
they  might  on  that,  account  delay  more  than  a  reasonable 
time.  It  was  no  reason  at  all.  ■  I  cannot  help  thinking,  the 
reason  of  their  meeting  in  December  was,  that  they  heard, 
the  Chancellor  had  issued  a  fiat  for  the  presentation.  Then 
they  say,  that  finding  a  person  was  presented,  which  was  not 
the  &ct,  for  he  was  not  instituted  or  inducted,  but  the  ^fiai 
•only  had  issued,  they  thought,  it  would  be  in  vain :  and  there- 
fore made  no  nomination ;  and  none  has  been  made  to  this 
time.  The  question  is  whether  I  shall  violate  the  intention, 
if  I  declare  this  vicar  entitled  to  the  benefits  intended  for  the 
▼icars  of  Polesworih.  It  is  to  be  observed,  though  I  do  not 
lay  great  stress  upon  it,  that  even  on  the  22d  of  December^ 
when  they  met,  this  vicar  was  neither  instituted  nor  inducted. 
It  was  competent  to  them  then  to  have  represented  to  the 
Chancellor  the  reason  of  the  delay,  and  to  have  recommended 
some  other  person.  If  they  had  recommended  a  person  he 
approved,  for  it  cannot  be  contended,  that  he  had  not  the 
power  of  rejecting  the  person  recommended,  and  if  they  had 
given  a  reason  for  not  recommending  sooner,  it  was  compe- 
tent to  the  Chancellor  to  have  revoked  the  fiat;  for  the  in- 
stitution did  not  take  place  till  the  17th  of  January »  They 
did  nothing;  and  it  is  now  said,  this  vicar  is  not  entitled  to 
tins  benefit.  As  to  the  doctrine  of  cy  pres  as  applied  to 
charities  ( 28 ),  this  sensible  distinction  has  prevailed :  the  The  Court 
Court  will  not  decree  execution  of  a  trust  of  a  charity  in  a  ^iM  not  exe- 

manner  ®"^  *  f™»*  ®f 

a  charity  in  a 

(28)  See  Moggridge  v.  Thackweil,  ante,  Vol.  I,  464 ;  post,  VII,  j^^^^^^  differ- 

36,  and  the  note,  ante,  I..469.  ^^^  f^^^  ^^^ 

intended,  unless  it  cannot  be  executed  literally,  but  may  in  snbstanoe  by 
another  mode  consistent  with  the  general  intent:  thas  where  the  object  was 
to  build  a  church  in  the  pari»h  of  A.  and  the  parish  would  not  permit  it,  it 
could  not  be  executed  any  where  else :  but  whe^e  it  was  to  distribute  bread 
to  poor  persons  attending  divine  service,  and  chaunting  the  donor's  version  of 
the  psalms,  though  the  chaunting  could  not  lake  effect,  the  rest  was  executed. 
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manner  different  from  tibat  mtended,  except  so  far  as  Iney 
see^  tbat  the  intention  cannot  be  executed  literally, '^tnoit 
another  mode  may  be  adopted  consistent  with  his  g^oani 
intention^  so  as  to  execute  it,  though  not  in  mode,  in  siib- 
trtiohce.      If  the  mode  becomes  by  subsequent  circumstances 

■ 

ifnpossibley  the  general  object  is  not  to  be  defeated,  if  it  can 
be  attained.  In  Attorney  OenercU  y.  The  Bishop  of  Oxford^ 
the  purpose  was  to  build  a  church  in  the  parish  of  A. ;  and 
the  parish  would  not  let  the  church  be  built:  Lord  Kenyan 
▼ery  properly  said,  it  could  not  be  built  any  where  else,  and 
the  intention  must  totally  fail  ( S9  )•  So  Mr.  Justice  Buttef^s 
opinion  in  Attorney  General  v.  Goulding,  2  Bro.  C.  C.  4S8, 
tfhough  there  may  be  some  doubt  about  it  in  that  case,  went 
upon  that  ground  (SO).  But  the  Court  has  said,  where  die 
general  intention  may  be  executed,  it  shall.  In  a  case  before 
mci  Branthaif  v.  EtMt  Burgold,  the  testator  directed  bread 
to  be  distributed  to  poor  persons  attending  divine  service^ 
and  chaunting  his  version  of  the  psalms.  They  could  not  be 
chailnted,  because  not  authorized :  but  I  thought,  his  general 
object  was  to  give  the  poor  people  the  breads  and  the  chaunt- 
ing the  psalms  was  only  accessary,  because  he  thought  his 
version  as  good  as  any  other.  Apply  these  principles  to  this 
case.  Sir  Francis  Nethersole  had  two  objects ;  the  first  was 
it  general  charitable  object,  and  very  proper;  an  ainxious 
desire  to  provide  what  he  specified  in  his  declaration,  what 
he  thought  a  competent  maintenance  for  the  vicar.  There 
was  also  another  object.  The  question  is,  whether  that  was 
equally  important ;  and  was  annexed  to  the  first,  so  that  they 
must  stand  and  fall  together.  It  was  to  secure  to  himself 
br  his  trustees  the  recommendation,  or  approbation  at  least, 
bf  the  person  nominated.  If  both  these  purposes  can  be 
(effected,  they  ought:  but  did  he  mean  the  first  object  to 
fietil,  if  from  the  obstinacy  or  neglect  of  his  trustees  the  se- 
cond could  not  take  effect     That  was  not  argued.      Then 

there 

(29)  1  Bro.  C.  C.  444,  n.  Car-  (30)  The  Master  of  the  Rolls 

byn  V.   French,  post,  Vol.  IV,  has  since  approved  of  that  de- 

418.    The  decree  in   The  At^  cision :  post,  Vol.  Ill,   145,  in 

tamey  General  v.  The  Bishop  of  The  Attorney  General  v.  WhU- 

Oxford  is  there,  stated  from  the  church. 
Register's  Book,  431. 
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there  may  be  a  case,  m  which  thJs  maintenance  may  be  ap- 
plied to  the  Ttcar,  though  he  has  not  received  that  appro- 
bation; if  it  has  been  prevented  by  the  neglect  of  the  trus- 
tees. Have  they  been  guilty  of  neglect?  Have  the  circum- 
stances been  such  as  to  induce  the  Court  to  say,  the  general 
object  shall  prevul,  though  this  condition  cannot  be  com- 
plied with  ?  They  have  not  done  aO,  they  ought.  I  do  not 
believe,  they  intended  to  defeat  the  testator's  bounty:  but 
they  had  in  contemplation  to  make  this  recommendation, 
when  it  suited  their  convenience.  That  is  a  degree  of 
negligence ;  though  I  do  not  impute  to  them  any  thing  cri- 
minal. It  is  said  for  the  Defendants,  the  Crown  ought  *  to 
have  waited  six  months.  That  is  to  convert  them  into  pa- 
trons. They  have  only  the  nomination  to  the  great  seal; 
and  must  give  the  Chancellor  notice ;  for  the  Chancellor  is 
responsible  for  the  person  presented.  The  six  months  are 
with  respect  to  a  real  patron.  He  loses  his  presentment,  if  he 
does  not  present  six  months  after  the  death,  not  after  the 
notice.  Here  it  is  plain,  they  had  notice  of  the  death ;  for 
Dabbs  went  to  the  Chancellor  upon  it.  Was  the  Chancellor 
bound  to  wait  longer  than  he  did?  He  waited  two  months; 
and  they  permitted  the  presentaticm  to  be  followed  by  insti- 
tution ;  the  person  giving  up  his  other  prospects  in  life,  and 
coming  into  that  parish.  It  would  be  extraordinary  if  this 
should  disappoint  the  material  object,  and  this  person  should 
not  have  the  benefits  intended  for  the  vicar.  Under  the  cir- 
cumstances this  Court  may  over-look  them,  and  think  him 
entitled,  though  the  condition  is  not  complied  with.  The 
reason  is,  that  though  there  is  no  considerable  misconduct  in 
the  trustees,  yet  they  have  not  been  sufficiently  diligent  in  the 
execution  of  their  trust.  I  wished  to  find  a  case  like  this.  I 
met  by  accident  with  two,  from  which  something  may  be  col- 
lected as  to  the  rules  governing  this  Court  in  the  disposition 
of  charities  so  as  to  overlook  small  circumstances,  where  they 
can,  to  promote  the  generd  intention.  It  seems  to  me,  that 
Attorney  General  v.  JRigby,  3  P.  Will.  145,  and  Attorney  Oe- 
neral  v.  Leigh,  subjoined  in  a  note  by  the  Reporter,  may  pos- 
sibly bear  upon  it.  As  to  the  first,  what  is  there  stated  cannot 
be  quite  collected  from  the  Register's  book ;  therefore  I  sup- 
pose, it  fell  firom  the  Chancellor  in  giving  judgment.    The 

other 
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1794*         other  case  is  more  material,  as  it  is  stated  in  the  Re^Miet^B 


hook,  than  in  the  report    The  testator  gave  100/.  to  be  laid 

Gbnbral     ^^^  "^  building  seven  houses,  and  the  rectory  of  J3.  to  JbAn 

V,  and  James  Every  and  the  heirs  of  John^  upon  condition,  and 

llouLTBES.     ^  ^^  intent,  that  they  should  erect  seven  houses ;  and  lease 

f  .      them  to  seven  poor  men,  such  as  they  should  think  fit;  and 
mission  of  cba-  r  »  j  '-     ^ 

ritableuses  the  8^^®  ^^  profits  to  them  after  defraying  the  expences ;  and  in 

direction  of  the  <^<^^  9^  default  in  the  performance  of  the  trust  for  three 

founder  van-    months  after  the  same  ought  to  have  been  performed,  which  I 

ed :  but  per-    suppose  means  the  building  the  houses,  &c.  the  same  fi>r  ever 

sons,  to  whom  ^fter  to  go  to  the  minister  and  churchwardens  of  J3;  I  appre* 

,    beneht  ot    j^gj^^  j^^  meant,  that  then  the  trust  should  devolve  upon  thenu 
uie  CDAittv  was  _ 

.  ^  2  c      Then  a  commission  of  charitable  uses  issued.    It  is  observe- 
appointed  for  ^  ^  ,         ,        ,       i_  .  i_ 

life    irreira-      ^^'^  ^hat  under  such  commission  they  thought,  they  nu^t 

larly  according  ^dd  to,  or  prescribe  the  mode  of  executing,  the  intention.    It 

to  Uie  decree,   *  decrees,  that  John  Every  should  erect  the  houses,  and  before 

were  permit-    Christmas  next  place  therein  seven  poor  men  or  women  of  the 

ted  to  eojoy.      parish  of  5.  ;  which  was  not  required  by  the  original;  and  so 

I     o^fU  J      j^ipou  death  or  removal  the  vacancies  were  to  be  filled  up  by 

other  poor  men  or  women  of  the  parish  of  B.  within  dx 

months  aft;er  they  should  become  vacant^  and  3/.  to  be  paid 

to  each  of  them.    Afterwards  upon  an  information  the  heir 

insisted,  that  he  had  a  right  to  nominate  any  poor  persons 

without  regard  to  the  parish  of  JB.  but  the  Court  confirmed 

the  decree  of  the  commissioners ;  and  decreed,  that  the  heir^ 

within  two  months  after  notice  of  a  vacancy,  should  nominate 

out  of  the  parbh ;  and  for  default,  it  should  devolve  to  the 

parish.    He  had  nominated  two  persons  not  of  the  parish ; 

and  yet  those  two  persons  nominated  in  an  uTCgular  manner 

according  to  the  decree  were  permitted  to  enjoy  as  long  as 

they  tived.    Hence  it  appears,  the  Court  will  not  permit  the 

general  intention  to  fidl  for  want  of  circumstances  annexed ; 

which  by  the  fitult  or  neglect  of  the  parties  cannot  take  effect. 

Therefore  this  vicar  is  entitled  to  the  benefits  intended  for  the 

vioar^  of  Polesworth  f  not  upon  the  idea,  that  if  the  trustees 

had  recommended  in  proper  time,  and  that  recommendation 

had  not  succeeded,  that  then  he  would  have  been  entitled ; 

but  upon  this,  that  the  general  object  was,  that  there  should 

.be  a  good  minister ;  and  there  was  a  secondary  intention,  that 

he  should  come  in  with  the  approbation  of  the  trustees.     The 

question 
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question  is,  Whether  under  these  cu'cumstances  I  do  not 
answer  his  intention  better  by  giving  this  benefit  to  the  vicar, 
tiiough  from  tiie  unfortunate  neglect  of  tiie  trustees  he  came 
ill  without  their  recommendation.  I  am  of  opinion,  tiiey 
ought  to  have  taken  more  pains,  than  they  did :  and  their 
neglect  shall  not  defeat  the  general  intention. 

As  to  the  costs,  I  cannot  think  of  saddling  the  trustees,  who 
were  left  to  judge  for  themselves,  and  had  no  particular  mode 
pointed  out*  I  should  have  thought  it  better  for  tiiem  to  have 
kept  to  the  precedent  in  their  book.  I  am  inclined  to  pursue 
the  mode  adopted  in  Attorney  General  v.  Rigby.  As  to  the 
relator's  costs,  he  will  have  all  tiie  rest,  paying  die  trustees 
their  costs.  The  direction  is  not  Uterally  complied  with.  It 
is  said,  the  trustees  ought  not  to  have  made  any  opposition : 
I  do  not  think,  tiiey  have  made  any.  They  have  not  disposed 
of  the  fund,  or  appUed  it  to  any  other  object :  but  they  state, 
that  *they  are  willing  to  act,  &s  the  Court  shall  direct;  and 
the  will  being  positive,  they  did  not  venture  to  apply  it  to 
this  vicar.  Therefore  declare,  that  the  relator  is  entitled  to 
the  house  intended  for  the  habitation  of  the  minister,  the 
tithes,  &c.  and  direct  an  account  of  the  rents  and  profits. 
I  was  thinking,  whether  I  should  lay  down  any  rule:  but 
leaving  it  with  them,  the  same  circiunstance  probably  will 
never  happen  again  (SI). 
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At  the  request  of  the  Counsel  for  the  information;  who 
suggested,  that  the  trustees  did  not  let  the  house,  costs  were 
reserved :  but  the  Master  of  the  Rolls  said,  he  did  not  blame 
them  for  not  letting  it ;  as  they  were  afiraid  to  stir. 

(31)  Upon  appeal  to  the  Lord  Justice  Eyre   and    Lord  Chief 

Chancellor   his  Lordship,    con-  Baron   M^DontUd;    and    upon 

ceiving  himself  to  have  an  in-  their  certiGcate  the  decree  was 

terest,  referred  it  to  Lord  Chief  affirmed.    Post,  Vol.  Ill,  220. 
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1794.  MYDDLETON  v.  LORD  KENYON. 

Jubf  17M. 
A.  having  an     TifR*  MYDDLETON  under  a  settlement  made  in  1761 

eflUte  in  fee  of  upon  his  marriage  with  Elizabeth,  daughter  of  Sir  Jbte 

eooo/.  a  year,  Rushaut,  was  seised  of  the  Chirk  estate  in  Denbighshire  of 

and  being  te-    between  4  and  5000/L  per  atmum,  exclusive  of  Chirk   Castle 

nant  for  life      ^^  demesne,  as  tenant  for  life  without  impeachment  of  waste, 
withont  im-  .^ 

peachmeDt  of 

waste  of  another  estate  of  5000/.  a  year,  with  the  reversion  in  fee  after  an 
estate  in  tail  male  in  B.  his  only  son  by  a  former  marriage,  became  in- 
debted by  mortgage,  annnitiei,  and  otherwise,  to  the  amount  of  near 
100,000/.  A.  and  B.  joined  in  conveying  both  esUtes  to  trustees,  upon 
tmst  by  sale  or  mortgage,  sale  of  timber,  or  by  rents  and  profits,  to  pay 
debts,  and  to  apply  so  mnch  of  the  rents  and  profits  of  what  should  remain 
unsold  as  should  seem  meet  to  them,  as  a  sinking  fund,  and  to  pay  the 
residue  tp  A.  and  to  settle  the  remaining  trust  estates,  subject  to  an  annuity 
of  1000/.  to  B.  for  the  joint  lives  of  him  and  it.,  upon  A.  for  life  without 
impeachment  of  waste,  with  power  to  lease  for  21  years  only ;  remainder 
to  trustees  to  preserve,  dsc.  remainder,  subject  to  a  jointure  to  the  wife  of 
A.  and  portions  for  children  by  her,  to  the  joint  appointment  of  A.  and  B,i 
in  default  thereof  to  the  appointment  of  B.  surviving ;  in  defaalt  thereof 
to  B,  in  tail  male;  remainder  to  the  other  sons  of  it.  in  tail  male;  remain- 
der to  B.  in  tail ;  remainder  to  the  daughters  of  A.  in  tail,  with  cross  re- 
mainders ;  remainder  to  B.  in  fee ;  with  powers  of  leasing  and  full  powers 
of  management  in  the  trustees,  and  a  provision  for  the  appointment  of 
new  trustees,  as  vacancies  should  happen.  The  trustees  raised  50,000/.  by 
mortgage  of  the  settled  estate,  which  they  applied  to  the  debts;  and  they 
paid  2500/.  a  year  to  A.  and  1000/.  a  year  to  B.  from  the  date  of  the  settle- 
ment. Upon  the  bill  of  it.  to  set  aside  the  deed,  except  the  trust  for 
the  debts,  upon  a  general  charge  of  fraud,  misapprehension,  and  mis- 
representation, or  to  control  the  management  of  Uie  trust,  and  for  an 
account  against  the  trustees,  the  Court  held,  1st,  that  the  deed  could  not 
be  set  aside  partially  for  fraud ;  nor  under  this  bill  totally ;  for  then  the 
prior  estates  in  the  settled  estate  must  be  revested  dear  of  incumbrances, 
ii.  being  under  covenant  to  exonerate;  and  the  mortgagees,  who  must 
either  consent  to  change  their  securities,  or  be  paid,  were  not  parties : 
2dly,  that  general  charges  of  fraud  required  no  answer,  and  could  not  sup- 
port a  decree ;  that  upon  the  evidence  there  was  no  fraud  or  mistake ;  and 
that  ^.'s  joining  to  sabject  the  settled  estate  was  sufficient  consideration  : 
ddly,  that  the  Court  would  not  interfere  with  the  trustees,  there  being  no 
misbehaviour;  and  that  the  payment  of  the  annuity  to  B.  was  good.  The 
bill  therefore  was  dismissed  with  costs;  and  the  trustees  having  been 
always  ready  to  account,  the  Court  refused  to  retain  it  for  that  purpose ; 
but  without  prejudice  to  a  bill  for  that  only. 
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soil 


a  vested  retnainder  id  Rieka^d  Myddletan  his  only  son  id 
male;  reversion  to  himself  in  fee;  sutgect  as  to  part  to 
iOftOOl.  for  yomiger  children;  mth  a  covenant  by  him  to 
exoneri^  the  estate  from  aH  other  incnmbrances.  He  was 
also  seised  in  fee  of  the  Ruthyn  estate  in  the  same  ebonty  of 
above  6000^.  per  ammm.  Previously  to  the  year  1787  he 
became  Very  much  embarrassed  in  his  drcnmstances ;  and 
iras  incumbered  with  debts  by  mortgagei  judgment^  bond^  and 
simple  contract,  and  life  annuities,  to  the  amount  of  nearly 
lOO^OOO;.  In  1785  Mr.  Myddleton,  jun.  attamed  the  age  of 
twenty*one. 

By  indentures  of  lease  and  release  of  IGth  and  17th  Oe^ 
iober,  1787,  reciting  the  setdement  of  1761,  and  the  death  of 
Mro.  Mffddletan,  leaving  an  only  son  Richard  Myddleton^  jun« 
and  four  daughters,  two  of  whom  died  infants,  and  Mr.  Myd^ 
dleton's  second  marriage  in  1778,  and  that  in  1786  by  bargain 
and  sale  and  recovery  the  estates  comprised  in  the  settlement 
of  1761  were  conveyed  to  the  use  of  Mr.  Myddleton  for  life 
>nithout  impeachment  of  waste;  remainder  to  such  trusts,  as 
he  and  his  son  should  jointly  appoint ;  in  default  of  such 
appointment,  to  such  trusts,  as  the  son  surviving  should  ap- 
point; in  default  of  appointment  to  the  use  of  the  son  in  tail 
male;  remainder  to  the  fiither  in  fee;  reciting  also,  that 
Mr.  Myddletan  was  seised  in  fiee  of /the  Ruihyn  estate,  sub- 
ject to  incumbrances  by  mortgage ;  and  that  he  was  indebted 
by  judgment,  and  specialty;  and  had  granted  several  an- 
nuities for  life ;  and  that  he  and  his  son  being  desirous  to 
make  a  provision  for  the  speedy  payment  of  the  said  several 
debts  and  incumbrances  aflfecting  the  said  several  estateS| 
and  otherwise  due  by  the  father,  and  for  exonerating  the 
estates  from  the  annuities,  or  such  as  could  be  redeemed  or 
compounded,  and  for  raising  S!7fiOOL  to  discharge  other  debtit 
of  the  father,  as  he  and  his  son,  or  the  survivor,  should  with 
consent  of  the  trustees  direct,  and  to  put  the  said  several 
estates  uhder  more  regular  management  for  the  general  benefit 
of  the  father  and  son  and  all  other  persons  interested  in  re«- 
mainder  and  expectancy,  had  agreed  to  convey  aU  the  said 
sei^eral  estates  to  Lord  Kenyan^  Sir  John  Auskout^  WilKam 
Pulteney,  and  WiltUNn  Lloydf  Esqrs.  and  their  heirs,  upon  the 

trusts 
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fi^MM  tiMk  profKr :  md  to  applj  dbe  raidiie  of 
JWirf  yr^Su  to  mmIi  penooi,  ai  would  be  mthfai 
MUfeimrDil  $  and  afi«r  yajitui  of  the  debCi  m  die  fint 
M9^ind  ivcfaedidcfVf  md  die  interest,  and  redoaptioo  of  tke 
MMMiitk*^  Mid  pAjTBoent  of  die  said  27fl00L,  and  of  all  wmm 
hifrrtmed  on  security^  and  die  charges  of  die  trust,  to  pay 
lim  mtrfhm  of  die  money  raised  and  the  rents  and  ptofita  to 
ilMT  Cudber,  or  the  perum  for  the  time  being  entided ;  and  to 
miUlUt  the  remaining  trust  estate,  and  the  equity  of  ledcnqptioD 
of  Mieh  partSi  mm  should  be  mortgaged,  to  the  use  and  inlrai^ 
thai  the  son  should  during  the  jomt  lives  of  him  and  his  fiidier 
fMCsi^t  one  annuity  or  yeariy  rent  charge  of  lOOCML  and  sohject 
ih«r<^>  to  the  use  of  the  father  for  life  without  impeadunent 
of  wasti*!  and  with  power  to  lease  for  twenty-one  yearsy  bat 
tutt  otiierwiso;  remainder  to  trustees  to  preserve  oontii^gant 
nmultidiSTHi  remainder  to  trustees  for  600  years  to  secure  a 

jointure 
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j«Anture  of  500/.  per  aim.  to  Mrs.  Myddletan  for  life  in  bar  ot^        1794^ 
dower,  and  5000/.  for  a  child  or  children  by  her ;  and  subject   jur^^^^    ^ 
thereto  to  the  joint  appointment  of  the  father  and  son ;  and  in  n, 

default  thereof  to  the  son,  and  when  the  several  particular         I^>^ 

ICkhyow 
estates  and  interests  therein  should  determine,  to  the  appoint- 
ment of  the  son,  if  he  should  survive ;  and  in  default  *  of  such  [  *  394  ] 
appointment,  to  the  son  in  tail  male ;  remainder  to  the  other 
sons  of  the  father  in  tail  male ;  remainder  to  Richard  Myddle- 
ion  the  son  in  tail ;  remainder  to  the  daughters  of  Richard 
Myddktan  the  &ther  as  tenants  iii  common  in  tail  with  cross 
remainders ;  remainder  to  the  son  in  fee.  It  was  provided, 
that  the  trustees  should  have  power  of  leasing  all  or  any  part 
of  the  lands  or  mines,  and  with  consent  of  the  father  and  son 
to  grant  new  annuities  in  exchange  for  those  in  the  third 
schedule ;  and  that  the  trustees  should  have  the  care,  super- 
intendency,  and  management,  of  the  said  trust  estates ;  widi 
power  to  appoint  and  remove  agents,  stewards,  receivers, 
bankers,  and  auditors  of  accounts,  and  to  appomt  their 
aalaries.  There  was  also  a  provision  for  the  appointment  of 
new  trustees,  as  vacancies  should  happen.  In  the  schedules 
annexed,  a  mortgage  and  some  other  debts  to  the  amount  of 
about  4000/.  were  by  accident  omitted* 

Under  this  settlement  the  trustees  took  possession;  and  bor- 
rowed 50,000/.  upon  mortgage  of  the  Chirk  estate  at  the  in- 
terest of  4/.  10^.  per  cent,  and  till  that  loan  could  be  com- 
pleted, Mr.  PuUeney  advanced  85,600/. ;  part  of  which  was 
advanced  a  few  days  after  the  execution  of  the  settlement. 
Mr.  MyddUeton  joined  in  the  mortgage.  Under  the  power  to 
appoint  27,000/.  the  father  and  son  joined  upon  the  SOth 
of  October  and  the  1st  of  DecenU^er,  1787,  in  appointing 
20,182/.  to  be  applied  in  the  redemption  of  annuities  and 
6318/.  for  other  debts ;  which  sums  were  applied  accordingly. 
The  money  raised  by  mortgage  was  applied  in  discharge  of  the 
sum  advanced  for  these  piurposes  and  of  mortgage  and  other 
debts.  The  trustees  paid  the  father  2500/.  per  ami.  and  the  son 
1000/.  per  arm.  from  the  execution  of  the  settlement.  The 
trustees  having  stipulated,  that  the  &ther  should  not  continue 
to  reside  at  Chirk  Castle,  the  live  and  dead  stock,  and  imple- 
ments of  husbandry,  &c.  upon  the  demesne  were  sold  under 
the  direction  of  T/iomas  Lovett ;  who  being  house  steward  and 
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land^ent  to  Mr.  Myddkion  was  continued  by  the  trasftee^ 
and  received  the  produce  of  the  sale. 
In  1792  Mrs.  Mgddletan  being  dead,  and  one  daughteff 
the  only  issue  of  that  marriage,  Mr.  MyddleUm  haivi^g 
agfun  filed  a  bill  against  his  son  and  die  trusteefl^ 
slalang  Us  estates ;  and  that  ii)  1787  having  been  obliged  to 
raise  money  by  mortgage  and  otherwise,  he  became  onbav-: 
rassed :  ^hut  to  what  extent,  not  being  in  the  habit  of  looking 
ititp  his  affairs  jbima^,  but  relying  on  the  knowledge  and  ]»- 
presentMiaoB  of  others,  he  was  not  then  aUe  to  ascertain; 
that  be  was  {^retailed  on  to  believe,  that  nothing  but  his  son** 
joining  in  » .recovery  of  the  settled  estate  and  subjecting  that 
tfigether  mlh  the  unsettled  estate  to  the  Plaintiff's  debts  oobU 
extricate  ,him  from  the  pressure  of  those  debts ;  that  relying, 
on  said  representations  he  did  consent,  diat  a  recovery  should 
be  suffered  of  the  settled  estate,  and  that  it  should  togetfa^ 
with  the  unsettled  estate  be  conveyed  to  trustees  upon  certain 
trusts,  the  principal  of  which  was  the  payment  of  his  debts ; 
that  he  executed  the  deed  of  1787  under  the  apprehensioiiy 
witli  which  he  wais  impressed  by  representations  of  his  embar> 
rassed  situation,  and  inability  to  pay  his  debts  unless  by  the 
assistance  of  his  son  in  joining  with  him,  and  in  full  OQnfi» 
dende,  that  it  ^cured  to  him  every  advantage  his  situation 
aBdwed ;  that  the  trustees  took  possession  of  the  estates,  re- 
ceived <be  rents  and  profits,  and  possessed  themselves  of  a 
variety  of  articles  of  fiinuture,  stock,  and  implements  of 
husbandry^  and  sold  9mA  otherwise  disposed  thereof,  and  re- 
oeived  large  sums  then  due  to  the  Plaintiff  for  rent ; .  that  the 
Plaintiff  frequendy  requested  the  trustees  to  account  for  the 
rents  they  have  received,  and  which  were  due  to  him  at  the 
Execution  of  the  deed,  and  to  restore  possession  of  the  estates 
to  him  and  cancel  the  deed,  the  same  having  been  executed  by 
him  from  ignorance  of  his  real  situation,  and  to  account  for 
the  rents  received  since  the  execution,  and  to  pay  over  to  the 
Plaintiff  the  surplus,  aDowing  interest  paid  by  them  on  the 
incumbrances  affecting  the  estates,  and  to  account  for  the 
furniture,  stock,  and  implements  of  husbandry,  on  the  said 
estates;  which  they  refuse.  The  bill  charged,  that  the  deed 
ought  to  be  declared  nuU  and  void,  having  been  executed 
without   any  consideration,    and  on  a  misapprehension  and* 

mis- 
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inisrepresentation  of  the  Plaintiff's  leal  situation  $  and  that         1TM# 
though  it  should   be  allowed^  yet  the  Defendants  ou^ht  to   jLiY^jTrj     - 
account  for  the  rents  and  profits  due  at  the  time,  it  was  exe*  f,^ 

cuted,  and  for  the  fiimiture^  stocky  and  implemente  of  hus-         ^rd 
bandry ;  which  they  had  no  authority  to  Apply  towards  pay-, 
ment  of  the  debts ;  and  that  if  the  deed  as  to  some  objectil. 
should  prevailj  yet  the  clause  empowering  the  trustees  to  retaiil 
80  much  of  the  residue  of  the  rents,  as  io  them  should  seem 
meet,  in  nature  of  a  fund,  and  to  pay  the  ei^pienoes  as  afore- 
said, and  also  towards  reducing  tihe  principal  of  the  said  debts, 
and  in  redemption  or  composition  of  the  annuities,  as  they 
should  think  proper,  *  ought  not  to  preyail,  having  been  in*      [  ^396  ] 
verted  without  any  previous  communication  with  the  Plaintiff 
as  to  the  nature  thereof.    The  bill  farther  charged,  that  the 
Plamtiff  had  no  suspicion,  that  in  adopting  a  measure  intended 
to  reheve  him  from  his  difficulties  he  was  subscribing  a  power, 
that  would  render  his  future  life  a  state  of  dependence  upon 
his  trustees ;  that  he  proposed  to  secure  the  means  of  preventing 
future,  as  well  as  relieving  his  then,  difficulties;  that  an  absolute 
surrender  of  all  his  interest  was  unnecessary,  and  inconsistent 
^th  the  principle  of  the  arrangement ;  Zto  make  «ich  pre 
vision  for  the  payment  of  his  creditors,  as  would  relieve  him- 
self from  importunities,  and  preserve  to  hb  family  the  ad«» 
vantage  arising  from  the  improveable  nature  of  a  considerable 
part  of  the  estates,  of  which  he  was  seised  in  fee ;  that  the 
annuity  of  lOOO/.  was  not  to  be  paid  to  the  Defendant  Myd^ 
diet  on   till   after  payment  of  the  Plaintiff's  debts;   that  the 
Plaintiff  has  been  in  the  greatest  distress  occa^oned  by  die 
deed  not  providing  for  all  his  debts ;  that  the  deed  was  exe^ 
euted  by  the  Plaintiff  under  the  impression,  that  the  state  of 
his  circumstances  required  it ;   and  that  it  in  no  degree  went 
beyond  providing  for  his  debts,  and  subject  thereto  securing 
an    allowance    and  reversionary  interest  to    the  Defendant 
Mffddleton  and  his  sisters ;  and  the  Plaintiff  wholly  relying 
on  the  high  character  and  integrity  of  die  trustees  did  not 
give  to  the  deed  that  attention,  he  otherwise  would. 

The  prayer  of  the  bill  was,  that  the  aforesaid  indentures 
may  be  declared  null  and  void  as  to  the  ulterior  trusts  after 
payment  of  the  Plaintiffs  debts ;  and  diat  an  account  may  be 
taken  of  the  rents  and  profits  of  the  said  estates  received  by 
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tlie  trtistees/  and  the  application  of  them ;  and  Aat  Ae  Fhin- 
tiff  may  be  declared  entitled  to  the  surplus  of  such  rents  and 
profits  after  deducting  the  interest  and  other  charges  paid  hj 
the  said  Defendants  in  respect  of  the  aforesaid  debts  and  m- 
cumbraiices;  and  if  the  Court  should  be  of  opinion,  that  die 
deed  ought  to  prevail,  then  that  the  said  Defendants  may  be 
decreed  for  the  purpose  of  reducing  the  principal  of  audi 
debts  and  incumbrances,  as  now  affect  the  estates,  to  feD  sudi 
timber  upon  said  estates,  as  can  be  conveniently  spared ;  and 
also  to  siell  such  detached  and  unimproveable  parts  of  the  said 
estates,  as  shall  appear  most  favourable  to,  and  consistent 
with,  the  interests  of  the  Plaintiff;  and  that  the  sud  Defend* 
ants  may  account  for  such  rents  and  profits,  as  were  doe  te 
the  Plaintiff  at  the  time  the  deed  was  executed ;  and  for  the 
goods  *  and  furniture,  stock,  and  implements  of  husbandinfr,  of 
which  they  took  possession  with  the  estates;  and  an  acGOunt 
of  the  produce,  if  any  part  has  been  sold. 

The  trustees  by  their  answer  denied,  that  they  possessed 
any  furniture;  except  that  the  furniture  in  Chirk  Castle  le* 
mained  there;  and  as  they  beUeved,  was  not  sold.  They 
stated,  that  in  the  sale  of  the  stock  on  the  demesne  TTkomtu 
Lovett  did  not  act  as  their  agent ;  though  they  believed,  he 
by  mistake  included  all  the  receipts  in  one  account ;  and  alse 
that  certain  arrears  of  rent  accrued  due  before  execati<»i  of 
the  trust  deeds  were  received  by  him  and  the  other  reeeiver» 
and  inaccurately  included  with  the  rents,  which  became  after- 
wards due,  in  one  account  They  set  forth  an  account  of  die 
money  raised  under  the  trust,  and  of  their  reteipts  and  dis- 
bursements ;  and  stated,  that  they  were  always  willing,  that 
the  Plaintiff  or  his  agents  should  inspect  the  accounts  of  the 
bailiffs  or  receivers;  and  submitted  to  act,  as  the  Court  should 
direct. 

By  JjiwetfB  evidence  it  appeared,  that  except  the  omtR 
mental  trees  at  Chirk  Castle,  there  was  no  more  timber,  on  die 
estates  than  was  sufficient  for  repairs.  ^    ' 

Upon  the  answers,  and  the  evidence,  which  consisted  prin* 
cipally  of  letters  of  Mr.  Myddleton^  his  son,  and  oliieniy  and 
the  depositions  of  Lavett^  the  circumstances,  under  whieh  tids 
settlement  took  place,  were  these.  Soon  after  the  son  was  of 
age  Mr.  Myddleion  feeling  great  anxiety  on  his  account,  and 

braig 
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being  extremely  desirous  of  forming  some  arrangement  con*         1794. 

ceming  the  estates,  and  that  his  son  should  join  him  in  some  ^  ^T"^'    ' 
acts  to  extricate  him  from  his  difficulties,  a  negociation  took  i^, 

place ;  in  the  course  of  which  it  was  proposed  by  Mr.  Aylmer         IjOtA 

^CrN  VON 

on  the  part  of  the  son,  that  Mr.  Myddleton  should  give  up  to 
bis  son  the  settled  estates  subject  to  part  of  the  incumbrances. 
This  proposal  waa  rejected  by  the  father.  At  length  a  state 
of  the  affairs  of  the  family  was  laid  before  Mr.  Phipps  on  the 
part  of  the  father  and  Mr.  Atherton  on  the  part  of  the  son 
for  their  advice  as  to  an  arrangement,  that  would  give  the  best 
prospect  both  at  present  and  in  future  of  increasing  the  clear 
income,  (then  greatly  streightened  by  the  annual  outgoings) 
and  easing  the  estates  as  much  as  possible ;  and  it  was  stated, 
that  the  father  was  ready  to  make  whatever  compensation 
should  be  thought  proper  for  any  charge,  the  son  *  might  [  *398  ] 
consent  to  make  on  the  settled  estate  to  raise  money  for  satis- 
faction of  those  incumbrances,  the  immediate  discharge  of 
which  was  a  very  desirable  object  without  selling  a  large  part 
of  the  estates ;  which  it  was  the  object  of  both  as  much  as 
possible  to  avoid.  Mr.  Phipps  and  Mr.  Atherton  accordingly 
gave  a  joint  opinion,  that  from  the  statement  laid  before  them 
it  appeared,  that  unless  some  speedy  means  were  adopted  to 
pay  off  the  debts  and  incumbrances  affecting  the  estates,  the 
fiunily  must  be  inevitably  ruined ;  and  that  it  would  be  abso- 
lutely necessary,  that  the  estates  as  well  settled  as  unsettled, 
should  be  put  under  the  management  of  trustees  of  capacity, 
activity,  and  integrity,  with  power  to  sell  a  sufficient  part  to 
pay  the  mortgages,  redeemable  annuities,  and  other  incum- 
brances. The  son  at  first  refused  to  join  in  such  an  arrange- 
ment: but  being  much  pressed  by  the  Plaintiff  he  consented 
upon  condition,  that  the  trustees  should  have  power  to  raise 
the  necessary  money  by  sale  or  mortgage,  as  they  should 
think  proper,  and  that  there  should  be  a  sinking  fund  for 
disincumbering  the  estates.  Accordingly  the  draft  was  pre- 
pared by  Mr.  Shepheard  the  family  solicitor ;  and  the  Plaintiff 
being  very  anxious  to  have  it  executed,  Mr.  Myddleton,  jun. 
in  September  1787  caijied  it  to  Mr.  Phipps  in  Yorkshire,  then 
to  Mr.  Atherton  at  Ma/iUshester,  and  then  to  Lord  Kenyon  in 
Wales.  Mr.  PAtpptf  being  absent  from  home  did  not  see  the 
draft :  but  it  was  approved  by  Mr.  Atherton,  and  also  by 
Vol.  II.  E  E  Lord 
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17ML         Lord  Kenyan^  who  made  some  corrections  ifi»  the  mugm 

MTDDLSToir    ^'^^  Kenyan  and  Mr.  Z/bycf  were  named  as  trustees  by  tht 

9.  PbuntijBT;  Sir  c/bA»  Bushoui  and  Mr.  PuUeney  by  the  son.    Ln 

Lord  the  course  of  these  transactions  the  Plaintiff  paid  consideraMe 

attention  to  his  affairs;  and  understood  his  situadon*  £b 
was  informed  of,  and  understood,  the  nature  of  the  arraage* 
ment  proposed ;  and  expressed  great  satisfaction  at  the  pros- 
pect it  affb'rdedy  of  preserving  the  estates  from  sale,  and 
thereby  securing  the  future  consequence  of  his  family,  and  be 
thanked  his  son  for  joining  in  and  expediting  the  arrangemenL 
He  also  consented  to,  and  expressed  his  satisfaction  at,  tbe 
sale  of  the  stock,  &c.  at  Chirk  Castle. 

Mr»  Memsfieldy  Mr.  Lloyd^  Mr.  Hargrave,  and  Mr.  Urn* 
blanque,  for  the  Plaintiff)  argued  upon  the  following  beads* 
The  settlement  was  founded  on  the  part  of  the  Plaintiff  cm  a 
complete  misapprehension  of  his  real  situation.  The  meaJM  of 
relief  were  in  his  own  hands  by  sale  of  part  of  his  fee-maple 
[  ^399  ]      estate;  but  he  *  became  impressed  with  a  notion,  that  the 

only  effectual  remedy  was  to  be  obtained  by  his  son's  consent 
to  involve  the  settled  estate;  and  the  conduct  of  the  mm 
tended  to  confirm  that  error.  The  proposal  of  Aylmer  sup» 
poses  a  necessity  for  the  fiither  to  purchase  a  charge  <m  tiie 
settled  estates,  and  the  son's  right  to  a  very  high  priee  for  bis 
consent:  But  in  reality  during  the  &ther*s  life  the  son  was  t^ 
tally  dependant  upon  him ;  and  the  father  might  have  relieved 
himself  out  of  the  unsettled  estates,  and  yet  have  left  biinsdf 
an  income  greater  than  what  was  proposed  by  thait  plan  be- 
sides the  entire  income  of  the  settled  estates.  The  advice  «f 
Mr.  Phipps  and  Mr.  Atherton  might  have  been  pursued  with- 
out  the  concurrence  of  the  son ;  for  as  tenant  for  life  the 
Plmitiff  might  have  placed  the  settled  estates  under  the  ma* 
nagement  of  trustees.  The  terms  made  by  the  son  the  con* 
dition  of  his  consent,  viz.  a  discretion  in  the  trustees  to  9A 
or  mortgage^  and  that  a  sinking  fund  should  be  established, 
both  calculated  to  diminish  the  income  of  the  Plaintiff  at  the 
discretium  of  the  trustees,  were  much^enlarged  in  the  scm's 
fiivour.  Till  payment  of  a  debt  of  above  90,000/.  with  interest, 
the  Plaintiff  was  at  the  mercy  of  the  trustees  and  their  repre* 
sentatives  for  a  subsistence:  But  he  was  so  unconscious  of  the 
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result,  that  he  expressed  his  obligations  to  his  son  for  con- 
senting, and  expediting  the  arrangement;  for  which  the  son 
took  merit  with  his  father ;  and  the  settlement  was  executed 
without  waiting  for  the  approbation  of  Mr.  Phipps,  who  was 
consulted  for  the  Plaintiff.  As  to  the  consideration^  there  is 
an  appearance,  but  no  reality ;  for  though  the  debts  are  let  in 
upon  the  inheritance  of  both  estates  equally,  yet  the  arrange- 
ment renders  it  immaterial  to  the  &ther,  out  of  which  fund  they 
are  paid :  The  trustees  have  raised  SOftOOL  by  mortgage  of 
the  settled  estates ;  but  there  is  fiothing  to  prevent  them  firom 
paying  that  off  by  sale  or  mortgage  of  the  imsetded  estates. 
The  consideration  therefore  is  doubly  feUadous ;  first,  in  ap- 
pearing to  involve  the  settled  estates,  when  it  was  indifferent  to 
the  father,  whether  they  were  called  in  aid,  or  not;  secondly, 
in  the  power  left  with  the  trustee?  to  throw  the  debts  wholly 
on  the  imsettled  estates. 

Next  as  to  the  inadequacy  of  the  bargain :  It  was  substan- 
tially all  loss  to  the  father,  and  all  gain  to  the  son ;  however 
considerable  the  accommodation  to  the  &ther  might  be.     Till 
payment  of  the  debts,  for  which  half  the  imsettled  estates 
would  have  been  sufficient,  he  was  reduced  to  a  mere  life  in- 
come at  the  ^  pleasure  of  the  trustees ;  and  afterwards  to  a  mere 
life  estate,  not  only  in  the  settled  property,  in  which  he  had 
before  a  life  estate  with  the  reversion  in  fee,  but.  in  the  un- 
settled property,  of  which  before  he  had  the  fee  simple.    The 
result  to  the  son,  who  before  had  only  a  remainder  in  tail  male 
in  the  settled  estate  expectant  on  hb  father's  life  estate,  and  in 
case  he  should  survive  his  father^  such  a  power  of  appointment, 
as  would  render  a  recovery  unnecessary,  was  an  annuity  of 
10002.  during  the  joint  lives  of  him  and  his  &ther,  payable 
immediately,  as  the  Defendants  have  cpnstrued  th^  settlement, 
at  all  events  commencing  afi;er  tl^e  debts  are  paid :  Surviving 
his  father,  he  will  have  the  power  of  appointing  the  fee  of  both 
settled  and  unsettled  estates  subject  to  debts  not  exceeding 
one-half  the  value  of  the  latter.   Whether  he  survives,  or  not, 
both  estates  are  secured  to  him  upon  his  father's  death ;  first 
in  tulmale,  then  in  tail  general,  subject  to  estates  in  taU  male 
in  the  father's  other  sons,  remainder  to  him  in  fee,  subject  to 
estates  in  tail  in  the  father's  daughters.    All  the  wealth  thus 
taken  from  the  Plaintiff  is  transferred  chiefly  for  the  benefit  of 
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Ins  son  without  any  compensation:   the  consideration  being*- 
merely  ostensible  and  nennnal,  and  consequently  faUadous.    In 
the  settlement  there  is  no  intimation,  that  the  Plaintiff  meant 
to  give  up  any  of  his  rights.     His  object  was  not  to  give  away 
any  part  of  his  property,  but  merely  to  relieve  himself,  and  for 
that  purpose  to  purchase  his  son's  assistance ;  so  much  so,  ,that 
the  considerations  of  blood  and  affection  are  wholly  omitted ;. 
and  the  consideration  stated  is  the  son's  joining  to  invoWe  the 
settled  estates.     But  as  a  mere  famUy  arrangement  it  is  most, 
unreasonable.    If  that  was  the  intention,  a  settlement  might 
easily  have  been  planned  on  that  model,  which  in  the  case  of 
a  distinguished  family  and  great  estate  is  fre<}uendy  ad^ted 
on  the  eldest  son's  coming  of  age.     In  this  case  the  father  has- 
the  mortification,  at  least  for  the  present,  of  being  dependant 
on  die  trustees  for  the  quantum  of  his  maintenance;  and  their, 
discretion  as  to  the  mode  of  paying  the  debts  enables  them  to> 
continue  him  in  that  state  to  the  end  of  his  life ;  and  leaves  him 
without  the  means  of  providing  for  his  present,  or  any  fiiturer 
wife  or  children.     To  the  son  the  settlement  is  bountiful  in  the> 
extreme  at  the  expence  of  his  father's  independence,  and  to 
the  prejudice  of  his  own  issue,  and  every  part  of  the  family 
except  himself;  for  surviving  the  father  he  has  the  complete 
dominion  of  all  the  estates,  which  he  may  dissipate  to  the  ex* 
elusion  as  well  of  his  own  issue,  as  his  father's  other  children* 
*  If  relief  can  be  given,  it  must  be  upon  the  ground  of  fraud* 


Mr.  Hmrgrawe  dbserved  npon  the  propriety  of  an  accommo- 
dation ;  and  said  a  recommendation  from  the  Court  for  that- 
purpose  would  probably  have  effect. 

The  cases  cited  were  Gee  v.  Spencer,  I  Vem.  2li.  Lansdaum 
V.  Lansdoum,  Mas.  364;  upcm  misapprehension.  Cowp.  600; 
where  Lord  Mansfield  says,  mistake  would  be  equivalent  to 
fraud.  Lord  Chesterfield  v.  Janssen,  2  Ves.  1S5.  Filmer  v. 
Gott,  7  Bro.  P.  C.  70.  Fox^  v.  Maekreth,  2  Bro.  C.  C.  400. 
Clarkson  v.  Hanway,  2  P.  Witt.  203. 

Tbe  Attorney  General  for  the  Defendants,  was   stoppedl 
by  the  Court. 


Lord  CHANCBI.LOR. 

have  had  so  much  time  to  study  this  cause,  and  to  goard 
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n3r8elf  against  the  delusions  of  the  very  able  and  eloquent  Argu- 
tnents  I  have  heard,  that  I  have  made  up  my  mind ;  and  am 
satisfied  upon  the  case  made  by  the  bill,  and  the  Plaintiff's  ovm 
^shewing,  first,  that  I  cannot  possibly  give  the  relief  prayed  par- 
ticularly by  the  bill ;  and  next,  that  no  case  has  been  made,  upon 
iK^ich  under  the  prayer  for  general  relief  I  can  make  any  decree 
for  the  Plaintiff.  The  bill  prays,  that  the  deed  may  be  de- 
clared null  and  void  as  to  the  ulterior  trusts  after  payment  of  the 
Plaintiff 's  debts,  and  an  account  of  the  rents  and  profits  received 
by  the  trustees ;  or  in  the  alternative,  that  the  trustees  may  by 
direction  of  the  Court  be  ordered  to  raise  money  by  cutting 
timber,  and  by  sale  of  such  detached  and  unimproveable  parts 
-of  the  estates,  as  shaQ  be  most  favourable,  and  conduce  most,  to 
^e  interest  of  the  Plaintiff.  It  prays  an  account  of  some  rents 
due  firom  the  tenants  previously  to  the  deed,  and  supposed  to 
have  been  received  by  the  trustees,  and  likewise  of  the  produce 
of  certain  personal  thipgs  not  comprised  in  the  trust  deed ; 
some  of  which  were  sold,  and  some  left  at  Chirk  Castle.  The 
case  stated  by  the  bill  is  very  short.  It  states  distinctly  this ; 
that  Mr.  Myddleton  was  obliged  to  raise  money  by  mortgage 
and  otherwise ;  that  1787  he  found  himself  embarrassed,  to  what 
extent  he  did  not  know,  except  firom  the  representations  of 
others*  It  states,  that  he  was  induced  to  believe,  he  could  not 
extricate  himself  from  the  pressure  of  his  debts  without  the  aid 
of  his  son,  tenant  in  *  tail  of  the  lesser  estate ;  that  relying  upon 
such  representations  he  was  induced  to  consent,  that  a  repogierf 
should  be  suffered  for  the  purpose  of  conveying  that  .estate, 
together  with  the  unsettled  estate,  to  trustees  .upc^  trusts,  the 
principal  of  which  was  the  payment  of  his  debts.;  that  deeds 
were  prepared,  the  tenor  of  which  is  set  forth  in  the  bill;  which 
deeds  under  the  apprehension  I  have  stated,  repeated  in  the 
bill,  that  he  could  not  pay  his  debts  unless  by  the  assistance  of 
his  son,  he  did  execute.  It  then  states,  that  they  took  posses- 
sion of  the  estates,  and  of  some  .personal  articles  not  comprised 
in  the  deed,  and  have  received  the  rents  and  profits  due  at  the 
execution,  and  accrued  since ;  then  there  is  the  common  suggesr 
tion,  that  they  refuse  to  account  for  the  rents  and  profits^  and 
secondly  for  the  things  not  comprised  in  the  deed ;  and  then  it 
states,  that  the  deed  ought  to  be  declared  null  and  void,  having 
.been  executed  without  consideration,  and  upon  a  misapprer 
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hension  and  misrepresentatioii  of  the  PlanitifF's  real  ntaatioiL 
The  prayer  does  not  adopt  the  conclusion  contamed  in  this 
charge ;  which  is  the  only  one^  that  could  result  firom  the  pze- 
miseSj  if  established  by  evidence.  There  is  another  diaige, 
that  the  clause  empowering  the  trustees  to  apply  the  rents 
towards  reducing  the  debts,  was  inserted  without  any  previoas 
communication  with  the  Plaintiff  as  to  the  nature  thereof.  I  went 
through  the  bill ;  because  when  I  observed,  that  the  argument 
imputing  fraud  had  taken  a  flight  beyond  the  reach  of  the  hi!!, 
I  was  answered  by  the  charge  I  have  read ;  and  I  was  asked, 
whether  misrepresentation  is  not  fraud.  Standing,  aa  it  does  in 
this  bill,  misrepresentation  connected  with  misapprehension^ 
and  applied  to  no  one  person,  the  allegation  is  totally  vague; 
and  calls  for  no  answer.    Being  stated  generally,  without  im- 

f 

puting  it  to  the  Defendant  Mi/ddleton,  oir  any  agent  employed 
by  him,  or  any  other  person,  without  stating  it  in  the  least  to 
proceed  from  the  trustees,  I  do  not  take  it  to  be  that  charge  of 
fraud,  or  even  something  short  of  fraud,  upon  which  this  Court 
would  ever  think  it  possible  to  ground  a  decree ;  and  if  upon 
such  a  bill  as  this  I  had  made  a  declaration,  that  the  deed  ought 
to  be  set  aside  for  fraud,  it  would  be  inappUcable  to  the  firame 
of  the  bill,  and  without  any  thing  to  warrant  it  upon  the  record. 
The  other  allegation,  that  the  clause  for  applying  the  rents 
towards  reduction  of  the  debts  was  inserted  without  previous 
communication  with  the  Plaintiff  as  to  the  nature  therec^,  was  not 
insisted  upon  in  the  argument  by  Mr.  Fanblanque :  because  he 
was  just  at  that  period  *  in  the  point  of  his  argument,  in  which 
he  laid  stress  upon  the  son's  having  insisted  upon  the  conditioo, 
that  the  rents  should  be  applied  as  a  sinking  fund,  and  refused 
his  concurrence,  unless  that  was  granted.  Therefore  that 
allegation  is  directly  contradicted  both  by  the  evidence  and  the 
argument  for  the  Plaintiff;  and  it  is  of  no  moment,  whether 
the  sinking  fund  is  taken  with  great  latitude  to  comprehend  al 
the  surplus  rents  and  profits,  or  is  confined  to  a  definite  sum. 
That  there  was  to  be  a  sinking  fund  was  a  term  in  the  arrange- 
ment brought  forward  by  the  son :  of  the  nature  of  it  the  father 
was  fully  apprized,  whatever  the  extent  of  it  afterwards  was  to 
be.  This  view  of  the  bill  leads  only  to  one  observatidn,  that 
there  is  no  pretence  for  fraud ;  though  in  the  warmth  of  the 
debate  fraud  was  applied  to  the  trustees,,  who  had  nothing  to 
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do  with  the  parties,  except  m  €>ne  mstancey  which  I  shall 
mention^  in  which  one  of  the  trustees  named  on  the  part  of  the 
father  had  taken  the  trouble  in  the  leisure  the  vacation  gave 
him,  of  revising  the  deed  and  making  some  alterations  in  the 
margin :  But  as  to  making  any  representations,  or  holding  out 
tay  thing  as  an  inducement  to  the  father,  the  trustees  were  as 
ignorant  of  it  as  any  person  of  this  audience,  who  now  for  the 
first  time  hears  of  Mr.  Mjfddkton  and  his  son.  Notwkh- 
standing  the  case  has  been  by  the  warmth  of  imagination 
pressed  as  a  case  of  fraud ;  in  which  the  character  of  the 
trustees  is  implicated.  I  lay  no  stress  upon  their  character. 
It  is  very  fit,  that  in  a  Court  of  justice  the  name  of  the  party 
should  not  avail  him.  But  if,  instead  of  names,  towards  which 
I  bear  a  personal  respect,  they  had  been  names  totally  unknown 
to  me,  or,  to  put  a  stronger  case,  names  of  persons,  of  whom 
from  former  prejudices  I  entertained  a  bad  opinion  I  should 
have  been  equal  and  fair  in  my  judgment ;  for  nothing  of  the 
character  of  the  trustees  affects  it  in  the  least  degree.  Ghreat 
part  of  the  evidence  is  written ;  the  rest  consists  of  the  depo- 
sitions of  the  steward;  and  it  is  incumbent  on  me  to  say,  since 
character  has  been  mentioned,  that  there  is  nothing  in  his 
conduct,  that  is  inconsistent  with  the  affection  and  regard, 
which  an  honest  Welckman  may  be  supposed  to  feel  for  the 
family  in  which  he  had  long  lived :  as  far  as  appears  in  this 
cause,  a  more  pains-taking,  careful,  man,  anxious  for  the  welfare 
of  his  master,  the  honour  of  the  family,  the  preservation  of  the 
estate  and  castle,  diligent,  attentive,  humble  and  unassuming, 
has  never  appeared ;  and  the  Plaintiff*  treats  him  in  all  his 
letters  with  confidence,  kindness,  and  affection.  From  all  his 
evidence  it  appears,  that  *the  Plaintiff*  at  an  advanced  age,  past 
sixty,  a  time,  when  most  men  begin  too  late  to  repent  their 
past  extravagance,  found  himself  possessed  of  a  large  estate, 
but  absolutely  without  either  money  or  t^redit.  I  state  this 
upon  fiill  evidence  as  to  the  means  he  took  to  raise  money. 
Annuities  in  1784*,  1785,  and  1786,  increasing,  and  even  down 
to  June  1787,  upon  the  very  worst  terms,  much  worse  than 
those  of  tiie  most  unfortunate  dissipated  young  heir,  who  has 
fallen  into  the  worst  nest  of  hornets,  with  which  this  town  is 
infested,  had  been  the  only  resource  he  had  to  obtain  money ; 
for  he  had  used  no  other ;  and  it  goes  on  firom  the  easy  mode 
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of  getting  the  money,  the  appetite  and  temptation  increanni^ 
beyond  the  pitch  of  ruin,  in  which  in  Courts  of  justice  you  too 
often  see  young  heirs  plunged.  In  1785  the  son  came  of  agie. 
That  event  in  antient  and  opulent  families  generally  leads  to 
some  new  arrangement  of  affairs.  With  that  intention,  and 
manifestly  with  that  intention  only,  the  recovery  was  suffered; 
the  uses  to  be  afterwards  modelled:  those  declared  imme- 
diately were  uses,  that  were  to  leave  the  interests  of  the  fiBithcr 
exactly  as  they  were  before :  but  the  son*s  interest  was  ooa- 
siderably  affected ;  because  instead  of  a  vested  estate  tail  he 
had  no  estate  at  all.  I  do  not  blame  it ;  for  it  was  prudent. 
His  father  could  not  assist  him.  It  was  taking  away  the 
of  giving  a  security  by  creating  a  base  fee  upon  his 
tail.  That  became  impossible.  But  when  I  say  I  do  not 
blame  it,  I  must,  when  told  there  was  a  bargain  between  the 
father  and  son,  consider  the  diminution  of  his  interest  to  be 
a  consideration  of  value,  taking  from  the  son  a  part  of  his 
interest, ,  and  reducing  his  interest  as  the  means  of  supjdijfing 
himself  with  money  very  considerably.  It  appears  from  jLo- 
vett\  evidence  and  the  letters,  that  the  son's  majority 
looked  to  as  the  time  for  settling  afl  the  affairs  of  the 
The  father  was  anxious  for  a  settlement;  and  particular^ 
to  obtain  his  son's  concurrence.  This  was  set  out  to  have 
been  the  principal  point  to  him,  not  merely  in  the  ccmsidera- 
tion  of  the  case,  he  might  derive  from  obtaining  relief  fiir 
himself  and  a  security  for  the  fiiture  conduct  of  his  son,  bat 
upon  the  plan  he  had  in  view  for  extricating  and  disincum- 
bering  the  family  from  the  great  load  of  debt.  The  prepara- 
tions appear  to  have  engaged  him  during  this  period;  and  they 
led  him  to  a  much  more  careful  examination  of  his  aflSiirs 
than  he  had  been  in  the  habit  of  giving  them.  I  take  it  for 
granted,  he  had  that  unfortunate  indolence  of  a  man  of  rank 
and  opulence,  that  prevented  him  from  settling  his  accountSj 
*  and  looking  into  his  own  affidrs :  But  that  indolence,  if  it  had 
prevailed,  then  abated ;  and  he  was  engaged  in  calculating  the 
value  of  his  estates,  and  collecting  the  particulars  of  his  debts. 
It  appears  in  this  part  of  the  transaction,  that  the  son  had 
placed  a  confidence  in  Mr.  Aylmer.  Who  he  was,  I  do  not 
know.  There  is  no  evidence  among  the  papers,  permitted  to 
be  read  by  consent,  as  to  the  origin  of  that  connexion.     I  sup« 
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pose  he  was  an  attorney.    A  plan  was  proposed  by  Aylmer  on         17M. 
the  part  of  the  son ;  which  was»  that  they  should  divide  the   lUypDivTON 
stake;  the  son  agreeing  to  take  the  settled  estate  eum  onere,  v. 

annuities  and  all;  and  the  father  to  keep  the  unsettled  estate,  ^'^ 

relieved  as  to  part  of  the  debts;  and  to  help  himself^  as  he  *' 

couldy  out  of  that  estate^  and  to  do  with  it  as  he  pleased* 
Mr.  MjfcUleion  revolted  at  that  plan ;  and  with  great  reason ; 
for  with  the  idea  of  preserving  the  estate  of  the  family^  and 
fontinuing  its  consequence,  there  could  not  be  a  more  dan- 
gerous and  more  fatal  proposal.  The  son  would  hlive  had  a 
Jarge  nominal  estate  yielding  a  small  income :  the  father  would 
iiave  had  the  unsettled  estate  with  about  one  half  of  the  debts, 
without  being  tied  up  to  any  thing;  without  any  provision  for 
payment  of  any  debt;  and  if  the  father  had  continued  his 
course  of  extravagance,  and  the  son  had  fallen  into  that  course, 
to  which  his  age,  rank,  family,  and  situation,  and  the  tempta- 
^ons,  to  which  young  men  are  liable,  would  necessarily  have 
exposed  him,  both  must  have  been  absolutely  ruined.  But 
4iiming  it  in  another  manner,  if  it  was  matter  of  bargain,  the 
son  was  deceived  and  ill  treated  by  Aylmer;  and  as  to  the  son,  ^ 
the  bargain  would  have  been  of  that  sort,  against  which  this 
Court  would  have  relieved ;  for  he  submits  to  take  that  estate, 
which  he  had  a  right  to  have  exonerated,  charged  with  the 
annuities,  and  a  fixed  load  of  debt,  infinitely  more  in  value, 
three  times  more,  than  the  fieur  purchase  of  his  father's  life 
^estate,  but  five  times  more,  than  his  father  could  have  got  for 
his  life  estate.  The  son  therefore  would  have  been  the  party 
injured;  and  the  father  would  have  gained  greatly  at  the 
expence  of  his  son :  but  the  ruin  of  the  family  in  aD  probabi* 
lity  would  not  have  been  very  remote.  The  letter  read  for  the 
Plaintifi^,  dated  29th  Mcarch  1787,  is  very  material,  and  fuUy 
proves  the  sentiments  and  views,  that  actuated  Mr.  MyddteUm^ 
.and  that,  I  must  in  justice  to  him  believe,  continued  his  views 
and  sentiments  to  the  close  of  this  transaction.  It  is  written 
by  him  to  Lovett.  He  says,  he  cannot  get  his  son  to  give  him 
satisfaction  about  his  intentions ;  and  *  does  not  think,  he  in-  [  1 406  1 
.tends  behaving  as  a  son  to  his  father ;  that  he  has  got  things 
almost  ready  to  lay  before  Counsel;  which  is  preferred  to  bonds 
of  arbitration,  unless  his  son  will  not  agree;  that  Mr.  Aylmer 
does  not  approve  of  the  manner  the  son  goes  on ;  that  his  last 
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letter  was  dated  at  Leicetter ;  that  he  will  soon  be  ntNiem^ 
market;  and  then  concludes  **  0\  the  poor  fate  of  Chirk  CaMe? 
It  is  impossible  not  to  see  his  view.  His  son  was  at  Leieesier; 
and  was  going  to  Netvmarket  from  the  Leicestershire  Hunt. 
That  pressed  upon  his  mind ;  and  made  him  wish,  that  his  son 
Would  concur  with  his  just  views ;  that  three  might  be  a  pros^ 
pect  of  the  family's  being  saved  from  the  effects  of  bis  own 
former  extravagance  and  the  probable  extravagance  of  his  son. 
It  was  a  situation,  in  which  they  were  to  make  mutual  sacri- 
fices to  each  other;  and  the  plan,  he  mentions,  was  to  eflfee* 
tuate  these  wise,  just,  and  honourable,  purposes.  Soon  after 
die  son  lays  aside  Aylmer;  and  then  the  second  letter  is  written 
to  Lavett^  dated  18th  April  1787 :  **  I  am  happy  to  inform  yoa, 
^'  my  son  came  to  town  on  Monday.  We  have  had  no  talk  yd 
^'  upon  business :  But  I  hope,  he  means  what  will  be  a  comfint 
**  to  myself,  and  hereafter  an  honour  to  him.  I  have  got 
*'  things  ready,  if  he  is  willing  to  join  with  me ;  and  I  rather 
**  think  he  wiD,  ^c."  From  that  time  we  hear  no  more  of 
Aylmer;  nor  of  any  reluctance  upon  the  part  of  the  son  to 
enter  into  the  views  of  his  father ;  nor  of  any  plan,  by  which 
he  might  be  enabled  to  make  a  figure  at  the  Pichely  Hunt^  or 
at  Newmarket ;  but  he  comes,  and  puts  himself  into  the  hands 
of  his  father's  agents ;  enters  into  communication  with  Lavett; 
sets  up  no  hostile  interest  to  his  father :  he  states  a  term  the 
father  agrees  to;  and  though  it  is  said  the  son  desired  there 
should  be  a  sinking  frmd  for  the  debts,  and  made  that  the 
condition  of  his  concurrence,  there  was  no  reluctance  in  the 
father  to  that,  after  it  was  clearly  intimated  to  him,  that  it 
was  a  term  thought  proper  by  his  son.  If  he  ever  was 
averse  from  it,  he  ceased  to  be  so.  It  would  be  very  mma- 
tural,  when  the  son  became  prudent,  if  the  objection  had 
come  from  the  father.  But  no  scruple  or  objection  was  made 
upon  it:  but  a  statement  of  the  affairs  of  the  family  was 
made  by  Mr.  Shepheard  and  Ltwett,  to  be  laid  before  two 
igentlemen  of  such  character,  that  no  one  could  have  recom-" 
mended  two  more  fit.  Mr.  Atherton  I  do  not  know :  but  firom 
what  I  have  heard,  there  could  not  be  a  more  proper  p«^ 
son :  but  Mr.  Phipps  I  knew  with  all  the  intimacy  of  private 
friendship  ;  and  I  can  say  from  my  own  knowledge^  thaft 
many  fiunilies  of  the  first  consequence  in  this  country  have 
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heen  saved  firom  rum  by  the  exerfions  of  his  professional  skffl^         19M« 
d^ence,  and  integrity.    These  gentlemen  are  supposed  to   jiyddlbton 
have  acted  on  one  side  for  the  father,  on  the  other  for  the  v. 

«on:  but  I  am  sure  they  would  not  have  suffered  themselves,  krnwil 
as  they  ought  not,  to  be  set  up  as  advocates  for  each :  but 
they  were  to  meet  together,  and  consider,  what  was  best  for 
Ihe  general  interest  of  the  iainily.  The  case  states  for  their 
consideration  a  plan  to  be  formed,  by  which  the  eistate  might 
he  saved.  It  was  stated  as  the  earnest  wish  of  both,  that  it 
fm^t  be  kept  entire ;  and  under  that  consideration  that  the 
liest  measures  might  be  taken  for  the  discharge  of  the  debts. 
They  gave  a  short  opinion  upon  that,  that  the  whole  estate . 
should  be  consolidated  into  one  fund,  and  by  concurrence  of 
both  parties  conveyed  to  trustees,  in  whom  ample  powers 
should  be  vested.  In  consequence  of  the  directions  given 
these  deeds  were  prepared,  not  by  the  son,  but  by  the  father*8 
snen  of  business.  They  took  some  time  in  preparing.  In  the 
?^acation,  the  time  for  execution  pressing,  for  a  reason  I  shall 
mention  presently,  the  son  carried  the  deed  to  Mr.  Atherion; 
who  did  revise  it.  Mr.  Phipps  was  not  at  home ;  and  there- 
fore he  did  not  The  next  person,  to  whom  it  was  carried, 
was  Lord  Kenyon,  a  trustee  named  on  the  part  of  the  father. 
Lord  Kent/on  aware,  that  it  was  a  trust  for  execution,  and  not 
tnerely  nominal,  read  it  over  in  the  leisure  he  then  had ;  and 
made  some  corrections  in  the  margin.  The  deeds  were  then 
jexecuted.  Some  observation  was  made  upon  the  expedition, 
with  which  the  son  undertook  to  have  them  executed.  There 
is  the  plainest  and  most  honourable  reason  for  it.  He  had  no 
other  motive  than  the  accommodation  of  his  &ther;  for  it 
appears  from  his  father's  letter,  that  he  was  anxious  to  have 
the  deeds  prepared ;  that  the  delay  was  death  to  him.  He  took 
up  1600/.  upon  annuity  a  httle  before.  He  did  not  know 
where  to  get  more  money ;  and  the  moment  the  seal  was  put 
-to  the  deed,  10002.  was  advanced  hy  Mr.  PuUeneif ;  and  an- 
other sum  a  little  after.  The  pressure  was  that  of  the  father ; 
and  there  is  no  pretence  to  call  it  surprise  or  hurry  upon  him. 
'After  this  the  bill  takes  no  notice  of  the  conduct  of  the  trust 
"by  a  large  sum  appearing  to  be  raised.  The  redemption  of  the 
annuities  took  place  soon  after ;  and  made  a  great  change  in 
the  circumstances^  of  the  family.    No  dissatisfaction  was  ex- 
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pressed^  till  this  biU  was  filed.  It  states  these  gromids  of 
reUef :  want  of  consideration,  misapprehension,  misrepresenta- 
tion.  .  These  are  the  heads  suggested  by  the  bilL  In  Ibe 
argument  they  were  extended  to  inadequacy  of  the  bargain ; 
and  the  rest  was  worked  up  to  a  direct  charge  of  fraud.  If 
the  case  was  made  out,  if  the  evidence  went  to  support  Ac 
case  attempted  to  be  made  by  the  bill,  it  is  impossible  upm 
such  a  case,  so  stated,  that  a  Coiurt  of  Equity  could  give  Ac 
relief  prayed  by  the  bill ;  and,  as  it  is  framed,  it  is  impoasiUe 
this  Court  can  give  that  relief,  which  such  a  case  would  entide 
the  party  to  claim.  The  relief  prayed  is  not  to  set  aside  die 
deed  as  null  and  void ;  but  to  declare,  that  all  the  trusts  aie 
'  void  after  that  for  payment  of  the  debts ;  leaving  all  those  parts 
to  stand,  and  obtain  their  full  effect  so  far  as  the  payment  of 
the  debts  goes.  The  species  of  relief  it  is  totally  incompetent 
to  the  Court  to  give.  The  deed  may  be  set  aside  in  lofou 
Any  bargain,  the  parties  enter  into  with  each  other,  may  be 
declared  null,  and  set  aside,  upon  grounds  of  undue  practiee 
^r  influence  exerted,  mistake,  I  do  not  say,  want  of  considarat- 
tion ;  for  a  bargain  without  consideration  is  a  contradiction  in 
terms,  and  cannot  exist  These  grounds  would  entitle  die 
Court  to  set  it  aside  in  toto  :  but  I  cannot  make  a  new  bargam 
for  the  parties ;  or  force  them  into  a  new  agreement  upon  those 
things,  which  are  matter  of  absolute  vdll,  and  depending 
totally  upon  the  consent  and  temper  of  the  parties.  I  cannot 
make  a  new  family  settlement.  No  judge  b  competent  to  suck 
an  act.  That  is  not  mere  matter  of  interest.  I  may  reduee 
the  inequaUty  of  a  bargain,  the  excess  of  price ;  or  modify 
hard  times  of  pajrment :  but  I  cannot  interfere,  where  it  does 
not  depend  upon  mere  calculation,  but  the  nicest  feelings  of 
the  mind  are  concerned.  They  are  considerations  of  a  more 
delicate  nature  than  calculations  of  interest.  Each  of  the 
parties  is  ret  9U€B  arbiter  et  modepator*  The  only  possible 
effect  of  the  judgment  of  the  Court,  that  it  is- improper,  is  to 
rescind  it.  This  Court,  if  it  was  to  go  farther,  and  to  substi- 
tute other  terms,  would  make  itself  the  moderator  of  the 
private  affairs  of  all  the  families  of  Englatut.  I  cannot  say  to 
the  father  or  the  son,  **  you  ought  to  make  these  concessions.** 
I  cannot  say,  the  father  ought  to  tie  up  the  son  to  a  life  estate. 
The  answer  to  all  that  is  the  temper  of  the  parties  and  tbdr 
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disposition  at  the  time*  If  upon  one  part  the  father  was  dis* 
posed  to  wish  for  a  decefit,  competent,  and  honourable,  retire- 
ment, and  to  put  his  son  in  possession  of  the  family  seat  and 
the  whole  *  estate,  and  to  set  him  up  as  the  representative  of 
the  family,  and  if  he  changed  his  mind  Afterwards,  could  I  say, 
that  was  a  bargain  for  me  to  moderate ;  that  being  done,  it 
ought  to  have  no  force  ?  But  this  I  could  do;  if  any  false  re^ 
presentation,  imposition,  or  fraud,  was  used^  I  might  set  aside 
the  bargain«^  The  consequence  is  not,  that  a  new  agreement 
is  to  be  made,  to  be  introduced  by  this  Court :  but  they  must 
be  re-instated  in  their  former  situation.  Therefore  I  cannot 
give  the  relief  particularly  prayed. 

Can  I  then  set  it  totally  aside,  supposing  the  case  made 
out?  That  is  impossiUe,  as  this  bUl  is  framed.  To  do  that 
I .  must  be  enabled  to  re-instate  both  parties.  The  conse- 
quence is,  I  must  revest  in  the  son  his  estate  tail  in  the  settled 
estate.  I  might  do  that  by  declaring  uses,  if  they  had  not 
declared  different  uses;  which  makes  it  impossible;  and  I 
must  get  at  it  some  other  way.  But  I  must  do  more :  I  am 
bound  upon  the  circumstances  to  exonerate  the  settled  estate 
from  all  the  debts ;  for  in  the  deed  recited,  the  marriage  set- 
tkment  of  Mr.  Myddleton^  there  is  a  covenant  to  exonerate 
that  estate  from  all  debts,  except  S0,000/.,  the  portion  for 
younger  children.  Therefore  I  must  be  obliged  to  turn  all  the 
debts  upon  the  unsettled  estate  in  exoneration  of  the  settled 
estate.  How  can  I  do  that  7  The  mortgagees  are  not  parties 
to  this  bill.  Suppose,  they  were  made  parties:  I  could  not 
direct  them  to  go  upon  the  other  estate,  and  relinquish  their 
securities  upon  the  settled  estate.  I  have  no  jurisdiction  to  do 
it.  They  must  either  consent  to  take  their  securities  upon 
the  unsetded  estate,  or  be  paid  off  by  it;  for  which  it  must 
be  sold ;  and  then  I  must  revest  in  the  son  the  estate  tail 
in  the  settled  estate,  which  he  had  before.  That  cannot  be 
done  upon  this  bill ;  and  I  do  not  apprehend,  it  could  be 
done  under  any  other,  if  the  mortgagees  would  not  con- 
sent, until  after  that  long  period  of  time,  when  taking  things, 
out  of  their  order,  to  make  conftision  more  confounded  I  could 
have  found  means  of  doing  what  this  deed  has  done  regularly, 
properly,  honourably,  and  fairly. 

In  the  argument  the  first  point  made  is  the  want  of  con- 
sideration alleged  here.    The  consequence  of  a  want  of  eon* 
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aideratioii^  that  would  make  the  deed  void  at  lawy  is^  diat  I 
have  nothing  to  do  with  it  and  must  dismiss  the  bill:  but 
there  is  no  colour  for  that  imagination,  that  there  is  a  want  of 
consideration,  that  would  affect  the  deed  at  law  not  only  as  to 
the  Plaintiff,  but  as  to  any  creditor  of  his.  The  son  has 
certainly  agreed  to  dbarge  the  settled  estate ;  and  a  recovery 
was  suffered  for  that  purpose.  That  is  a  consideration  on  the 
part  of  the  8an«  undoubtedly  good,  and  sufficient  not  only 
to  support  the  settlement  of  that  estate,  but  of  all  the  other 
estates  of  the.fnther.  Much  slighter  considerations  have  been 
held  by  Courts  of  law  sufficient  to  support  such  a  setdement 
even  against  the  most  favoured  ease,  that  of  a  fair  and  ho- 
nourable purchaser.  In  Roe  on  the  demise  otHamerUm  v» 
Mitfan,  2  Wih,  856,  the  mother  got  nothings  and  gave  up 
nothing.  I  choose  to  state  the  words  of  the  Chief  Justice  m 
answer  to  the  objection,  that  no  real  consideration  moved  finm 
the  mother ;  as  she  had  still  her  annuity  charged  upon  part 
of  the  lands,  which  before  was  charged  upon  the  whole* 
**  Tl^e  applying  to  the  mother  shews,  that  John  Hamertam 
u  could  not  have  made  a  settlement  agreeaUe  to  the  lady*» 
friends  without  the  mother;  and  I  am  of  opinion,  that  any 
consideration  given  by  the  mother  would  have  made  her  & 

"  purchaaer  for  her  younger  sons. and  any  considei*. 

**  ticm  moving  from  a  parent  to  a  child  is  good  ( S2  ).**  The 
consideration  in  this .  case  is  in  value.  The  thing  parted  with, 
4ie  interest  conveyed,  the  charge  undertaken,  are  of  great 
and  essentii^  value ;  and  would  without  doubt  support  to  the 
^ill  extent  all  the  effects  of  this  settlement,  if  any  attempt  was 
made  to  question  it  as  void  at  law  for  want  of  considene 
tion  (8S).-  It  is  then  said,  that  debts  of  the  fietther  are  left 
unprovided  for.  The  statement  is  not  founded  in  fact.  It  is 
contrary  to  the  evidence,  that  there  was  any  intention  to  leave 
any  debt  unprovided  for.    It  does  happen,  as  it  must  in  ahnosl 
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every  case^  that  there  are  tpro  or  three  debts  to  tbe  ambunt  (tf 
3  or  4000/.  omitted  and  forgot;  I  suppose,  because  the  per? 
sons,  who  prepared  it,  were  not  those,  who  formerly  coift 
ducted  Mr.  Myddkiatifi  affairs.    As  to  the  87,0001.  the  ap^ 
plication  under  the  settlement  was  most  proper*    It  expresses 
the  purpose,  that  no  particular  debt  was  to  be  paid  offby  that 
sum.    The  intention  was  to  pay  off  annuities.    The  destina* 
tion  of  that  sum  was,  as  to  much  the  greater  part,^  to.  the  an- 
nuities; as  to  the  rest  to  o&er  debts,  of  which  the  Plaintiff 
was  to  furnish  a  schedule ;  which  he  afterwards  did.    It  is 
then  said,  the  terms  of  the  bargain  were  unequal.    I  am  n^cil 
called  upon  to  try  this  as  a  bargain  of  mere  interest.    I  am 
not  to  weigh  the  ^  question  of  interest,  as  I  woidd  between 
Mr.  Mjfddktqn  and  any  stranger ;  between  him  and  the  other 
persons,  with  whom  he  had  been  dealing  in  the  o&er  trans^ 
actions  of  his  life :  but  if  I  am  to  answer  what  he  gained  by  it; 
I  answer,  the  consummation  of -all  the  honourable  wishes  he 
at  that  time  entertained;  that,  for  which  others  have  toiled 
and  spent  the  whole  laboinr  of  their  lives,  the  prospect  of 
establishing  an  antient  famUy,  that  he  had  risked  by  hb  imr 
prudent  conduct;  a  shelter  against  his  own  remorse  for  the 
mischief  he  might  have  done  his  family,  if  this  arrangement 
had  not  taken  place.   Am  I  to  do  him  the  injustice  to  suppose^ 
these  motives  ceased,  as  soon  as  ever  he  had  got  a  security 
for  the  payment  of  his  debts  ?    I  have  no  reason  to  suppose, 
that  Mr,  Myddleton  is  not  possessed  of  great  goodness.    It 
does  not  bear  hard  upon  his  character,  that  he  had  fallen  into 
that  course  of  dissipation,  that  is  apt  to  pull  down  fioniEes 
instead  of  raisiiig  them.    I  give  him  great  applause  for  the  re- 
solution he  formed.    Suppose  he  had  thought  fit  to  give  up 
th^  whole  estate  to  his  son:  I  am  pot  to  be  told  at  myyears^ 
^hat  at  such  a  time  of  Hfe  a  competent  and  honourable  retire^ 
ment  is  a  misfortime;  and  that  his  provision  was  not  com-» 
petent.    If  he  had  made  over  all  to  his  son,,  and  permitted 
him  to  reside  at  Chirk  Castle,  could  I  judge  of  that  as  a  mere 
bargain  of  interest  ?    Is  the  situation  of  the  Plaintiff  stated 
to  be  harsh  and  dependent  upon  his  trustees?    He  stands 
exactly  in  the  situation,  in  which  experience  of  less  date  than 
mine  shews,  that  many  persons  have  stood,  who  have  beeil 
obliged,  as  it  is  vulgarly  said,  to  put  their  estates  to  nurse.. 
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They  have  put  themselves  under  the  management  of  tnurteev; 
and  particularly  in  making  their  allowance  precariousy  and 
dependent  upon  the  trustees.  Many  honourable  persons,  and 
of  a  rank^  with  whom  it  could  be  no  disgrao^  to  Mr.  iUyeUfe- 
tan  to  stand,  have  stood  in  that  situation  with  much  more 
consequence,  honour,  and  weight  in  the  woild,  than  when  in 
the  high  tide  of  their  extravagance  they  were  dissipating  thdr 
fortunes.  I  degrade  the  cause  by  treating  it  upon  the  terms 
of  a  give*and-take  bargain  between  them;  and  rob  the 
Phuntiff  of  the  honour  due  to  the  motives,  by  which  he  was 
actuated.  It  would  have  been  folly  in  the  extreme  ibr 
Mr.  Mjfddleten  himself  in  his  better  advised  moments  to  have 
taken  to  himself  a  certain  income.  I  asked,  if  ever  there  was 
an  instance  of  any  deed  in  the  case  of  a  man  in  that  state  of 
debauch  by  granting  annuitieB,  (for  it  k  Bke  dram-diinking ; 
it  irritates,  and  inflames,  and  deadens,)  by  whidi  a  certain 
•income  was  given.  I  believe  in  prudent  management  no  man 
in  the  habit  of  granting  annuities,  when  put  into  the  situation 
of  having  his  estate  managed  by  trustees,  was  ever  left  with 
a  certain  income.  The  purpose  would  be  totally  defeated. 
The  old  habit  would  return.  The  temptation  from  the  easy 
mode  of  getting  the  money  Is  wonderfidly  administered;  nd 
if.  a  person  in  that  situation  is  left  with  a  certain  income,  it  is 
certain,  that  must  in  a  short  time  be  very  much  reduced ;  and 
the  whole  purpose  as  to  the  individual  wiB  be  defeated.  It 
was. then  objected,  that  no  provision  was  made  for  a  third 
marriage.  I  suppose,  a  third  marriage  was  not  in  the  con- 
templation  of  any  of  the  parties.  It  has  taken  place.  It  is 
not  for  me  to  blame  it :  but  it  was  not  provided  for ;  and  I  can 
no  more  relieve  in  that  case  than  in  not  an  uncommon  case 
of  a  first  marriage  early  in  life,  and  a  settlement  without  any 
provision  for  a  second  marriage,  or  the  jointure  of  a  second 
wife.  It  is  an  unfortunate  situation,  if  the  first  wife  dies 
early :  but  it  would  be  a  strange  objection  to  the  deed,  diat 
it  should  be  affected  by  a  case,  certainly  not  in  the  contem- 
plation of  the  parties  at  the  time.  The  last  objection  is,  diat 
the  remainder  subject  to  that  joint  power  of  appointment  is 

i 

given  to  the  son.  If  there  is  a  temptation  for  them  to  'join 
in  a  sale  of  part  by  the  offer  of  a  large,  sum  for  a  particular 
part,  that  is  allowed ;  and  subject  to  that  the  son  takes  in 
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succession;  this  being  always  secured,  that  neither  of  them 
separately  or  jointly  shaU  transgress  the  purposes  of  the  trust ; 
but  the  estate  shall,  in  a  certain  time,  be  discharged  from 
the  debt  of  100,000/.  But  I  am  not  called  upon  to  decide  to 
that  extent  It  is  sufficient,  that  I  am  satisfied  Mr.  Myddte-- 
ion  understood  what  he  was  about ;  that  he  was  not  deceived 
to  the  extent  of  this  settlement.  No  person  cheated  him* 
They  were  his  own  attomies,  friends,  and  trustees,  who  had 
the  inspection  and  preparation  of  every  thing;  and  when  I 
find  a  settlement  so  made,  I  am  not  to  say,  he  has  been  over 
liberal  to  his  son.  Be  it  so :  «tc  vohiU.  I  do  not  know,  that 
he  could  have  done  a  wiser  thing  than  if,  after  he  had  put 
his  son  into  a  state  of  short  allowance  for  a  considerable  time 
in  order  to  clear  the  estate,  he  had  thought  it  right  to  give  it 
to  him  entirely.  There  is  no  argument  except  as  to  the  third 
■carriage ;  to  which  I  answer,  that  does  not  affect  the  validity 
of  the  settlement.  There  are  many  reasons,  that  may  make  a 
man  sorry  for  what  he  has  done.  But  he  provided  for  the 
second  wife  and  the  children  of  the  second  marriage;  not  at 
that  time  imagining  it  within  *the  compass  of  possibility,  that 
he  should  be  induced,  growing  still  older,  to  imdertake  a 
third  marriage. 

The  charge  of  misapprehension  I  do  not  knov/  how  to  treat. 
It  is  not  matter  of  proof,  if  he  had  the  means  of  apprehension 
before  him.  Therefore  it  comes  properly  to  the  charge  of 
misrepresentation.  It  is  not  only  not  proved,  as  it  ought  to 
be,  for  I  cannot  presume  it;  but  the  direct  contrary  is  proved 
in  the  most  distinct,  strong,  and  evident,  manner  by  Lowstffi 
evidence ;  that  he  knew  his  situation,  and  his  affairs ;  that  he 
felt  for  his  situation ;  and  his  feelings  became  it.  He  used 
every  industry  to  procure  an  accurate  state  of  his  affairs  from 
those,  who  were  most  capable  of  informing  him ;  and  the  sup« 
posed  misreprdbntation  b,  that  he  was  led  to  believe,  he 
could  not  pay  his  debts  out  of  his  own  estate ;  and  that  it  was 
necessary  for  his  son  to  concur  for  that  purpose.  No  person 
would  have  dared  to  impose  so  grossly  upon  him  as  to  tell  him; 
he  could  not  sell  an  estate  of  7000/.  a  year,  of  which  he  was 
tenant  in  fee.  Would  any  one  have  presiuned  to  tell  him,  he 
ODuld  not  pay  those  debts  by  selling  part  of  that  estate?  No 
man  would  have  been  ideot  enough  to  represent,  that  it  was 
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necessary  for  pajong  his  debts,  that  his  son  should  join.  Btit 
it  is  true,  it  was  necessary  for  the  purposes  he  meant ;  pur- 
poses of  the  heart,  not  of  the  understanding ;  purposes,  it 
would  be  the  pride  of  a  man  to  be  able  to  say  at  that  time  of 
life,  he  had  completed ;  that  he  had  put  his  affidrs  in  such  a 
way,  that  his  son  would  be  owner  of  a  great  estate,  the  debts 
paid,  and  a  magnificent  castle,  and  in  a  high  situation  in  the 
world.  For  the  purposes  of  that  arrangement  it  was  truly 
represented  to  him,  he  felt  and  knew  it,  that  it  was  not  suffi- 
cient, that  his  Wfll  alone  should  operate;  but  the  concurrence 
of  his  son  was  necessary.  'Wltb  what  annety  he  observes  tbe 
motions  of  his  son !  How  he  watches  him  when  engaged  widi 
Ayhner  !  What  happiness  he  feels,  when  the  son  comes  widi 
duty  and  propriety,  throws  himself  into  his  father's  arms,  and 
desires  to  be  guided  by  his  attorney  and  counsel;  whom  the 
father,  having  so  many  money  transactions,  must  have  well 
known ;  whcmi  the  son  could  not  have  known.  Trustees  were 
named  on  the  part  of  the  father.  Every  thing  is  reversed  in 
this  case.  The  bill  is  perfectly  noveL  I  recollect  cases, 
where  young  men  have  complained  of  restraint;  that  the  son 
being  full  of  affection  and  duty,  the  father  taking  advantage  of 
that  disposition,  or  perhaps  some  accommodation  of  money, 
had  imposed  *  upon  the  son  by  making  him  re-settle  the  estate. 
Such  cases  may  have  occurred :  they  are  the  reverse  of  HtSm 
case.  The  extravagance  is  upon  the  other  side :  the  frugality 
upon  that  of  the  young  man.  The  father  complains,  that  he 
has  been  deluded  to  make  a  setdement  for  the  payment  of  die 
debts,  and  the  preservation  of  the  fiunily;  and  upon  being 
permitted  to  employ  his  own  people ;  among  whom  are  namest 
that  one  would  not  suspect  to  be  affected  by  such  a  word  as 
fraud.  Suppose,  the  Plaintiff's  situation  was  misrepresented 
to  him,  as  stated :  he  must  have  had  but  one  degree  of  intel- 
lect beyond  that  situation,  that  would  have  maioe  him  an  object 
of  the  protection  of  this  Court,  if  he  had  been  so  groasty 
deceived.  But  Ajflmer^s  proposal  brought  it  home  to  his  niind,» 
He  then  understood  it.  Therefore  I  am  of  opinion,  diat  die 
relief  prayed  is  completely  incompetent.  No  such  relief  couU' 
be  granted  by  this  Court  as  to  let  the  deed  stand  pro  tatUa, 
and  to  set  it  aside  as  to  the  remainder ;  and  I  think,  as  the  biU 
stands,  or  upon  any  biH,  I  cannot  declare  it  void :  but  I  ani; 
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zUo  of  o)>inion,  that  it  was'  made  upon  proper  consideration,         1704. 
and  ought  to  standi  and  histve  effect. 

I  am  then  aeked  to  interfere  with  the  trustees  in  their  ma- 
nagement.   I  have  no  power  to  interfere  with  trustees,  and  give 
them  directions  as  to  what  they  are  to  do,  in  siich  a  trust  as 
this.    If  I  was  to  take  upon  myself  to  form  a  judgment  as  to 
the  detached  and  unimproveabte  parts  of  the  estate,  I  should 
be  very  rash.     Loeett  says,  it  would  be  disgraceful  to  the 
family  to  sell  any  part.     It  is  objected,  that  this  trust  is  to  go 
to  the  representatives  of  the  trustees.    It  is  not  to  go  to  their 
representatives ;  for  it  is  provided,  that  there  shall  be  a  neW 
nomination  of  trustees,  as  vacancies  may  happen.    I  could  stiD 
less  direct  them  when  to  cut  timber.    This  is  an  executive 
trust,  and  it  is  very  fit  the  trustees  should  be  fef%  at  liberty  to 
cut  timber  according  to  their  judgment^  unless  there  is  impu- 
tation of  misbehaviour.-  I  should  have  no  difficulty  in  sajring^ 
it  would  be  a  wise  thing  to  cut  timber  according  to  the  prayer: 
but  the  proof  is,  that  there  is  no  more  timber  upon  the  estate, 
than  is  necessary  for  repairs.    There  are  only  the  old  oaks  at 
.the  Castle,  that  could  be  cut  without  waste.    I  suppose  I  am 
not  desired  to  direct  them   to  be  cut.    As  to  another  part 
of  the  prayer,    the  account  prayed  of  the  rents  received, 
that  had  accraed  prior  to  the  existence  of  the  trust,  and 
the  money  received  by  sale    of  the  stock  at  CMri  Castle, 
^  there  is  no  ground  at  all :  Laveti  received  the  rents  and      [  ^  415  ] 
sold  the  stock  under  the  Plaintiff's  authority.    He  was  there- 
fore accountable  to  the  Plaintiff;   and  there  was  no  occa- 
don  to  file  this  bill  against  the   trustees;    for  that  would 
admit,  that  their  settlement  with  Z^or^  would  discharge  him, 
who  was  accountable  to  the  Plaintiff  for  tiie  rents  received 
and  the  articles  sold  under  his  authority.    Lovett  was  con- 
tinued steward  by  the  trustees;  and  received  the  current 
rents  under  their  authority.     Another  part  of  the  prayer 
ia  for  an  account  of  the  rents  and  profits  received  by  th6 
trustees,  and  the  application.    As  against  any  trustees,  and 
in  most  cases,  that  would  be  matter  of  course :  but  as  there 
is  no  one  charge  of  mis-management,  as  no  difficulty  is  sug- 
gested as  to  accounting,  but  the  common  suggestion  is  stated 
by  the  answer,  that  the  accounts  were  regularly  made  up,  and 
lie  for  examination,  I  do  not  think  myself  justified  in  retain- 

FF2  ing 
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1794.  ing  the  bill  merely  to  carry  on  the  account  of  the  applicati6tf 
of  rents  and  profits,  to  which  in  any  other  case  a  person 
would  be  entitled  of  course.    I  dbmiss  the  bill  with  costs  as 

Lord  far  as  it  seeks  to  set  aside  the  deed,  to  controul  the  manage- 

KsNTON.      ment  of  the  trust,  an  account   against  the  trustees  of  the 

rents  previous  to  the  trust  received,  and  of  the  things  sold^ 
by  Laveii.  This  goes  to  the  whole  prayer:  but  withbut  pre- 
judice to  any  bill  to  be  filed  for  the  purpose  solely  of  an 
accoimt  of  the  receipts  and  payments  of  the  trustees.  If  it  is 
thought  prudent  to  have  the  accounts  taken  in  the  master^s 
office,  and  to  load  the  estate  with  all  that  expence,  I  cannot 
refuse  it :  but  it  must  be  upon  a  bill  not  coupled  with  all  this 
extraneous  matter* 

It  has  been  emphatically  pressed  by  Mr.  Hmrgrave,  that 
.this  matter  might  be  much  better  arranged  than  by  a  Courr  of 
justice*  It  was  pressed  as  a  subject,  upon  which  the  Court 
might  interpose  by  way  of  recommendation.  I  cannot  recom- 
mend, where  I  can  make  no  decree.  Sitting  here  as  a  Judge 
in  a  Court  of  Equity  I  am  botmd  to  decide  upon  the  case 
brought  before  me :  but  in  any  other  place,  and  abstracted 
from  the  character,  in  which  I  now  sit,  there  is  no  doubt,  it 
must  be  the  wish  of  every  honourable  mind  to  comply  with  the 
proposal;  and  I  have  no  doubt,  that  in  the  proper  Court 
and  before  the  proper  tribunal  that  application  will  hare  aU 
possible  effect.  It  is  the  particular  advantage  of  such  a  trust, 
ihat  by  the  voluntary  act  of  the  parties  a  species  of  jurisdic- 
[  ^416  ]  tion  to  decide  upcm  such  nice  matters  of  *  feeling  b  vested 
in  trustees,  that  the  public  interest  will  not  permit  to  reside 
in  a  Judge. 


The  Plaintiff^'s  Counsel  then  mentioning  the  pajrment  of 
1000/.  per  amntm  to  the  son,  the  Ijord  Chancellor  said^  it  is 
dear^  by  the  terms  of  the  deed  the  trustees  have  a  right  to 
pay  it  to  the  son. 
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HAMILTON  V.  LLOYD.  1 794.  , . 

Jnhi  18/JI. 
ESTATRIX    having  a  mortgage  upon    the    estate,   of    Testatrix 
which  her  brother  the  Defendant  was  tenant  for  Kfe,  mortgagee  of 
and  having  also  his  bond  for  12(W.  arrears  of  interest  upon  **!  fV*!f '  f 
that  mortgage,  disposed  in  this  manner :  "  I  give  to  my  bro-  ^^  te      # 

''  ther  lAoyd  the  arrears  of  my  mortgage  upon  his  estate ;  f^^  |jf^  ^^ ^ 
**  likewise  a  bond  from  him  in  my  possession  to  be  delivered  having  his 
**  to  him."    The  question  was,  whether  these  words  included  bond  for  some 
the  principal  money  due  on  the  mortgage.    The  original  mort-  arrears  of  inte- 
gage  was  for  8000/. :  but  4000/.  was  paid  before  the  testatrix  ^^^*  bequeath- 

made  her  wiH.  ^  *«  "»  ^^ 

arrears  of  her 

mortgage   on 
Lord  Chancellor.  bia  ©sUle; 

It  is  rather  hard  upon  this  testatrix  to  raise  a  doubt  on  likewise  a  bond 

her  will.    She  could  not  have  spoken  more  clearly.     The  from    him  in 

arrears  of  a  mortgage  does  not  mean  the  mortgage  itself,  but  herposseupion: 

what  may  be  then  due  for  interest;   in  a  will,  what. may  be     ■  ^® 

due  at  the  death.     No  definite  sum  was  in  her  contemplation.  ^  ^    ^ , 

ney  was  pattl 
The  obvious  intention  was  to  relieve  her  brother  from  a  debt  \^f^^  the  will  • 

due  from  him;  not  to  convey  to  him  the  mortgage  of  the  ^^  priucipal 
estate.     There  are  no  words  for  that;  unless  by  a  monstrous  mortgage  mo- 
abuse  of  grammar  you  take  the  mortgage  by  itself  and  leave  ney  does  not 
out  the  words  that  govern  it.  P^** 


•  [  4"  ] 

JACKSON  V.  .  ^^*^^- 

Jaly2«i/. 

'l^E  Master  having  made  a  final  report  of  costs,  &c.  and     After  final  re- 
nothing  remaining  to  be  done  but  to  make  application  of  P^'*  •^  eosts, 

the  fund,  a  motion  was  made  as  of  course,  that  service  upon     ** "®    ^^  ^^ 

mauuDg  but 


or- 


the  clerks  in  Court  of  the  Defendants  should  be  good  service,  ||p«i|-j|?:-«,  ^ 

in  order  to  confirm  the  report.     The  Register  doubted,  whe-  n^^  innA^  oi 

(ther  it  must  not  be  on  special  modon,  as  there  were  only  five  dered»  that 

Defendants ;  and  not  six,  in  which  case  it  was  said,  it  would  serf  ice  oa  the 

\^  elerks  in  Court 

of  the  llefeod- 

ants  should  be  good  service,  in  order  to  confirm  the  report,  on  moticNi 

and  affidavits,  that  some  lived  in  the  East  and  We^i  iiuUeg,  and  others  in 

diOerent  parts  of  this  country,  though  there  were  only  fire  Defendants. 


Jackson 
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1794,  be  of  course.  The  Attorney  General  therefore  moved  it  on 
affidavits,  that  some  of  the  Defendants  lived  in  the  East 
Indies^  some  in  the  West,  and  others  in  different  parts  of  this 
country* 

Lord  Chancellor,  (after  consulting  Mr.  Green,  the  Re^ 

gister), 

I  am  informed,  that  Sir  John  Fortescue  thought,  there  waa 

no  precise  number  fixed :  but  that  to  entitle  the  party  to  this 

.  motioh  there  should  be  seven  or  eight.    The  distance  at  which 

the  parties  Uve,  and  not  their  number,  seems  to  give  the  rights 

The  difficulty  has  been  on  motions  to  confirm  a  purchaser ;  for 

then  the  parties  interested  in  the  estate  ought  to  have  fuU  and 

clear  notice.    There  is  less  difficulty  upon  such  a  report  as 

this.     Upon  the  affidavits  take  the  order. 


1704. 

Jultf  2\$i,  2M,  BRYDGES  v.  The  Duchess  of  CHANDOS. 

24IA. 

The  rules  as  to  "DY  articles  of  20th  June,  1777,  previous  to  the  marriage  of 
revocatioDS  of  the  late  Duke  of  Chandos  with  Anna  Eliza  EUetson  the 

wiIU  are  the  d^Jj^^  covenanted,  that  he  would  within  six  months  after  the 
1  ;i  [*418]  marriage  *  cause  various  freehold  and  copyhold  estates  therein 
eaoitv  described  in  London^  and  the  counties  of  Middlesex^  Saalkr 

Articles  to  set-  ompto^^  and  Wilis^  and  all  other  his  freehold  and  customary 
tie  estates  of  or  copyhold  manors,  messuages,  &rms,  &c.  in  the  several  place§ 
the  husband,  aforesaid  or  elsewhere  in  London  and  the  counties  aforesaid, 
subject  to  cer-  (except  a  certain  part  of  the  WiUshire  estate)  and  in  the 
tain  uses  and  county 

tmts,  00  the 

first  and  other  sons  in  tail  male ;  remainder  to  the  husband  in  fee:  the  hus- 
band, oonGrming  the  articles,  devised  the  same  estates  in  case  he  should 
die  without  issue  male,  or  on  failure  of  issue  male  in  the  life  of  his  wife ; 
and  by  a  subliequent  settlement  in  performance  of  the  articles  con?eyed  to 
trustees  and  their  heirs  (after  certain  uses  and  trusts)  to  the  use  of  the  first 
and  other  siNis  in  tail  male;  remainder  to  himself  in  fee:  the  whole  fee 
being  conveyed,  and  some  of  the  purposes  being  inconsistent  with  the  will 
and  the  articles,  the  will  is  revoked  as  to  the  settled  estates. 

If  lands  devised  are  conveyed  for  a  partial  purpose,  as  a  mortgage,  or 
payment  of  debts,  it  is  a  revocation  pro  tanto  only. 

•Evidence  to  prove  the  intention  of  the  parties  to  a  settlement  refused. 
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county  of  Smnerset  (save  as  after  mentioiied)  and  in  the  county 
^f  Derby  ^  and  also  the  manor  of  VilUere  in  the  Queen* q  county 
in  Ireland,  and  the  castles,  towns,  and  fiirms  thereto  belonging, 
to  be  well  and  effectually  conveyed,  so  as  that  the  Duke  should 
be  seised  thereof  for  a  good  legal  estate  of  inheritance  in  fee 
simple  or  a  customary  estate  of  inheritance  to  the  intent,  that 
in  case  the  Duchess  should  survive  him,  she  might  become 
entitled  to  dower  out  of  the  freeholds  and  to  her  customary 
estate  or  free-bench  out  of  the  customary  estates  or  copyholds; 
and  also  that  the  Duke  should  within  12  months,  after  the 
marriage  and  after  such  conveyances  convey  and  settle  all  said 
manors,  lands^  tenements,  hereditaments,  and  premises,  the 
freehold,  copyhold,  and  customary,  estates  of  the  Duke  in  the 
counties  otMiddleseJ!  and  S<nUha$npton  and  in  Ireland  before 
described  (except  such  parts,  as  were  situated  in  the  parish  of 
St.  Andrew  Holborn)  and  dl  the  leasehold  estates  of  the  Duke 
in  the  counties  o{  Middlesex  and  SmUhampton  and  Minchenden 
flouse,  with  the  gardens  ajKl  pleasure,  and  other,  grounds 
occupied  therewith,  and  all  other  lands  of  the  Duke  in  the 
^mlet  of  Soulhgate,  and  all  the  messuages,  lands,  &c.   in 
the  parish  of  WeUow  in  WiUs  and  Hants  in  jointure  to  the 
Duchess  dowager,  and  all  other  the  lands,  &c.  whether  free- 
hold, leasehold,  or  copyhold,  then  in  jointure  to  the  Duchess 
flowager,  to  the  use  of  the  Duke  for  life  without  impeachment 
of  waste;  remainder  to  trustees  to  preserve  contingent  remain- 
ders, remainder  as  to  Minchenden  House  with  the  appurte* 
fiances  to  the  use  of  the  Duchess  for  life ;  and  as  to  all  the 
estates  so  to  be  settled  except  Minchenden  House,  &c.  after 
the  decease  of  the  Duke,  subject  to  the  dower  and  free-bench 
^  the  Duchess,  and  as  to  Minchenden  House,  &c.  aft;er  the 
decease  of  the  survivort  to  trustees  for  1000  years  to  raL>e 
portions  out  of  certain  parts  not  leasehold ;  if  but  one  child 
besides  an  eldest  or  only  son,  5000/.,  to  be  paid  at  such  time» 
and  in  such  manner,  as  another  portion  of  5000/.,  which  was 
to  be  raised  out  of  trust  funds,  part  of  the  fortune  of  the 
Duchess,  after  the  decease  of  the  survivor  of  the  Duke  and 
Duchess,  and  waa  to  be  paid  to  an  only  younger  child  at  such 
^e,  as  the  Duke  and  Duchess  should  appoint ;  in  default  of 
appointment  at  SI,  or  marriage  of  a  daughter;  and  subject 
tliereto  and  to  dower  and  frce-b^nch,  to  the  u^^e  of^the  first 

and 
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and  other  sons  in  tail  male;  remainder  to  the  right  heiirs  of  th& 
Duke ;  with  power  to  the  Duke  to  sell  any  part  of  the  Irish 
estate,  that  should  remain  after  settling  to  the  uses  aforesud 
so  much,  as  should  amount  to  the  clear  yearly  value  of  SOOO^ ; 
and  the  Duk^  covenanted,  that  in  case  the  dower,  &c.  ahouU 
not  be  equivalent  to  3000/.  per  camumy  his  heirs,  executors,  or 
administrators,  would  make  good  the  deficiency.  The  Duke 
also  covenanted  within  two  years  after  the  marriage  by  sale  or 
mortgage  of  his  unsettled  estates  to  disencumber  the  settled 
estates  in  the  counties  of  Middlesex  and  Souihampton ;  whieli 
were  mortgaged  for  several  sums,  amounting  to  S0,500/.  It 
was  also  declared,  that  all  the  estates  of  the  Duke  in  the 
county  of  Somerset  should  be  vested  in  trustees  on  trust  to  sell 
80  much,  as  would  discharge  all  incumbrances  affecting  them, 
and  to  convey  the  residue  to  the  use  of  the  Duke,  his  heirs 
and  assigns,  to  the  intent  that  they  might  be  liable  to  the 
Duchess's  dower. 

The  Duke  by  his  will  dated  January  29th,  1780,  confirmed 
the  articles ;  and  charged  all  his  real  estates,  which  he  had 
power  to  charge,  and  all  his  personal  estate,  with  his  debts^ 
funeral  expences,  and  legacies ;  and  taking  notice  of  his  power 
under  the  articles  as  to  the  Irish  estate  he  devised  all  his  real 
estate  in  Ireland,  that  he  had  power  to  dispose  of  by  the  said 
articles,  and  all  other  his  real  estates,  whatsoever  in  possession, 
reversion,  remainder,  or  expectancy,  which  he  had  any  power 
to  dispose  of,  charged  as  aforesaid,  and  all  his  personal  estate, 
to  his  wife  fbr  life ;  reminder  to  such  persons,  for  such  uses, 
ends,  intents,  and  purposes,  and  subject  to  such  powers,  pro- 
visoes, declarations,  and  agreements,  as  she  should  by  wffl 
attested  by  three  witnesses  appoint ;  in  de&ult  of  appointmeal 
he  devised  all  his  said  i^al  estates  in  trust  to  convey  and  settle 
the  same  on  his  first  and  other  sons  in  tail  male ;  remainder  ttk 
his  daughter,  or  daughters,  if  more  than  one,  as  tenants  is 
common  in  tail ;  remainder  to  his  sister  Lady  Caroline  Leigh 
fer  life ;  remainder  to  his  nephew  James  Henry  Leigh  for  Bfe| 
remainder  to  his  first  and  other  sons  in  tail,  remainder  to  Us 
daughters  as  tenants  in  common  in  tail ;  remainder  to  his  own 
right  heirs ;  and  he  gave  such  part  of  his  personal  estate,  which, 
his  wife  should  not  dispose  of  as  aforesaid,  to  his  younger 
children,  to  be  equally  divided ;  if  but  one,  to  that  one ;  pay- 

able 
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able  at  twenty-one,  or  nmrriage  of  daughters;  and  if  there 
should  be  an  only  chiM^  to  that  child.  All  his  real  estates 
settled  or  agreed  to  be  settled  before  his  marriage  he  deyised, 
in  case  he  should  die  without  issue  male,  or  in  case  of  failure 
of  issue  male  in  his  wife's  life,  to  his  said  wife  for  life ;  re- 
mainder to  Henry  Howarth  and  his  heirs,  in  trust  to  convey 
and  settle  the  same  upon  his  wife  for  Hfe;  remainder  to  his 
daughters  as  tenants  in  common  in  tail;  with  farther  limi- 
tations similar  to  those  of  the  other  estates.  He  gave  his 
daughter  Anna  Eliza  Brydges  1000/.  at  twenty-one  or  nuuv 
riage ;  to  Lady  Caroline  Leigh  500/.  to  James  Henry  Leigh 
500/.  at  twenty-one ;  and  some  other  legacies ;  and  appointed 
the  Duchess  executrix;  and  by  codicil  executed  on  the  ISth  of 
August f  1783,  and  attested  by  two  witnesses  only,  appointed 
her  guardian  of  his  daughter. 

By  indentures  of  lease  and  release  S8th  and  30th  of  October ^ 
1780,  in  consideration  of  the  marriage  of  the  Duke  and 
Duchess,  and  the  fortune  of  the  Duchess  agreed  to  be  settled, 
and  to  which  the  Duke  became  entitled,  and  for  securing  to 
the  Duchess  a  yearly  rent-charge  of  2000/.  for  her  Ufc  for  her 
jointure  from  the  death  of  the  Duke,  in  case  she  should  sur- 
yive  him,  in  lieu,  recompence,  and  satisfaction,  of  her  dower 
and  free-bench  under  the  articles,  and  for  conveying  and  set- 
tling the  freehold,  copyhold  or  customary,  and  leasehold,, 
estates  thereinafter  granted,  released,  covenanted  to  be  surren- 
dered, and  bargained,  sold  and  assigned,  to  the  uses  after  de<* 
clared,  the  Duke,  hi  pursuance  and  performance  of  the  cove* 
nants  and  agreements  in  the  articles,  which-  relate  to  charging 
his  own  estates  with  portions  and  settling  those  estates  on  the 
issue  male  of  the  marriage,  granted,  released,  &c«  to  trustees 
and  their  heirs  all  the  estates  comprised  in  those  covenants 
both  in  Efigland  and  Ireland  to  the  use  of  the  Duke  for  life ; 
remainder  to  trustees  to  preserve  contingent  remainders,  re^' 
mainder  as  to  Minchenden  House  with  the  appurtenances  an4 
all  other  the  lands  of  the  Duke  in  Souihgaie  to  the  use  of  the 
Duchess  for  life,  in  case  she  should  survive  the  Duke ;  and  as 
to  all  the  said  estates  except  Minchenden  House,  &c.  and  ex- 
cept the  estates  in  Ireland,  to  the  use  and  intent,  that  the . 
Duchess,  in  case  she  should  survive  the  Duke,  might  from  his 
decease  receive  during  her  life  one  clear  yearly  rent  of  $2000/, 
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1704.         ui  fbll  &r  her  jointure  and  in  bar  of  dower  and  thirds  at 

mon  law,  or  by  custom,  or  under  the  articles;  and  aubject 
thereto  to  trustees  for  500  years  to  secure  the  jomture;  and  as 
to  the  estates  charged  with  the  rent-charge  and  subject  to  that 
term  from  the  determination  of  that  term,  and  as  to  all  other 
the  said  estates  from  the  decease  of  the  Duke,  to  trustees  fiir 
[  ^mi  ]      1000  ^years  to  secure  portions  for  younger  children  nearly  as 
in  the  articles;  remainder  to  the  use  of  the  first  and  other  aooi 
in  tail  male ;  remainder  to  the  use  of  the  Duke,  his  heirs  and 
assigns ;  with  power  to  the  Duke  to  sell  any  part  of  the  IriA 
estates  above  the  value  of  8000/.  per  amntm.    The  Duke.oove* 
nanted  to  surrender  all  his  copyhold  estates  in  Middleaex  for 
the  same  uses  and  estates  and  subject  to  the  same  powers^  &c» 
as  were  declared  concerning  the  fireehold ;  and  he  asrigned  to 
trustees  and  their  executors  various  leasehold  estates  in  Mid' 
dlesex  and  all  his  leasehold  estates  in  the  counties  of  Somtk' 
amptoH  and  Wilis  upon  trust  to  permit  the  Duke  to  receive 
the  rents  and  profits  for  life;  remainder  tp  the  Duchess  for 
life  towards  payment  of  the  rent-charge ;  and  from  the  death 
of  the  survivor  upon  trust  to  raise  the  portions;  then  npoa 
trust  to  permit  the  persons  for  the  time  being  entitled  to  the 
freehold  estates  to  receive  the  rents  of  the  leasehold.     Hie 
Duke  also  covenanted  against  all  incumbrances  except  the 
Jointure  of  the  Duchess  dowager  and  some  mortgages  and 
annuities  specified;  and  forthwith  to  convey  to  trustees  and 
their  heirs  all  his  estates  in  the  county  of  Somerset  on  trust  to 
sell  the  same  entirely  or  in  parcels ;  and  with  the  produce  to 
pay  the  said  several  sums  of  5500/.,  5000/1,  4000/.,  and  60002; 
charged  upon  the  estates  in  the  counties  of  Middlesex  and 
SotUhampton^  the  interest  thereof  respectively,  and  all  debts 
jand  incumbrances  affecting  the  said  hereditaments    in  the 
/county  of  iS(0f9ter«^,  or  any  of  them;  and  to  pay  the  remainder 
of  the  money  to  the  Duke,  his  executors,  administrators  or 
assigns,  for  his  and  their  own  use'  and  benefit    According  to 
(hat  covenant  all  the  Somersetshire  estate  was  conveyed  to 
trustees  by  lease  and  release  of  7th  and  8th  December,  1780L 
Several  parts  of  this  estate  were  sold  by  the  Duke  himself 
not  by  the  trustees. 

By  indentures  of  the  4th  and  5th  of  September,  1785,  red- 
^g  t}iat  the  Duke  was  seised  in  fee  of  the  Keynskam  estate 
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(part  of  the  Somersetshire  estate)   subject  to  a  charge  of         17B4* 
13,0001.,  the  Duke,  in  order  to  secure  to  the  Duchess  13,0002, 
arreaz»  of  the  annual  payment  to  her  of  1500^  conveyed  that 
estate  to  the  use  of  the  Duke  for  the  jomt  fives  of  him  and  the     Dachess  of 
Duchess;  and  if  she  should  survive,  to  the  use  of  her,  her     ^^AMpoSf 
heirs  and  assigns  for  ever:  if  he  should  survive,  then  after 
her  decease  to  such  uses,  as  she  should  appoint;  in  de£uilt  of 
^pointment,  to  the  use  of  the  Duke,  his  heirs  and  assigns. 

By  indentures  of  the  11th  and  12th  of  May,  1787,  the  Duke 
predting,  that  he  was  seised  in  fee  simple,  mortgaged  the  Stoke 
Radneif  estate,  part  of  the  Somersetshire  estate,  to  the  trus- 
tees of  the  Duchess  for  4493^  trust  money,  part  of  her  for- 
tune; and  *they  covenanted  on  payment  to  re-convey  to  him,  [  ^4SSt  ] 
fall  heirs  and  assigns. 

By  indentures  of  the  7th  and  8th  otJhne,  1787,  the  Duke  for 
satisfaction  of  3000^  due  to  the  Duchess  conveyed  {inter  tUia) 
the  Keynsham  estate  to  trustees  for  the  joint  fives  of  him  and 
the  Duchess,  upon  trust  to  apply  the  rents  and  profits  to  such 
persons  as  she  should  appoint ;  and  for  want  of  appointment, 
and  as  to  so  much  as  should  be  unappointed,  to  the  Duchess, 
not  subject  to  the  debts  of  the  Duke. 

The  Duke  died  in  1789.  A  commission  of  lunacy  issued 
against  the  Duchess.  The  biU  was  filed  by  Anna  Eliza 
Brjfdges,  only  child  of  the  marriage  and  heir  at  law  of  the 
Puke :  and  the  prayer  was,  that  the  deeds  of  October  and 
December  178P  may  be  declared  a  revocation  of  the  wiU  as  to 
all  the  estates  comprised  in  them;  and  that  the  estates  unsold 
pnder  the  latter  may  be  declared  to  have  descended  to  the 
Pl^tifi^as  heir;  that  accounts  of  the  personal  estate,  &c*  of 
the  Duke  may  be  taken;  and  that  if  the  personal  estate  should 
be  insufficient  for  the  debts,  legacies,  &c«  the  real  estates 
charged,  as  to  which  the  wiU  is  not  revoked,  may  be  appfied ; 
that  the  leasehold  premises  assigned  by  the  deeds  of  October 
1780  may  be  applied  to  satisiy  the  rent-charge  of  the  Duchess 
and  the  ]Plaintiff*'s  portion,  and  that  a  due  portion  of  the  copy- 
b(Jd  ej^tates  also  may  be  app^ed,  and  the  sesidue  paid  out  of 
the  freehold  estates  fxmiprised  in  that  deed ;  and  that  an  ac- 
pount  may  be  taken  of  the  rents  and  profits  of  the  estates/  as 
to  which  the  wiU  is  revoked;  and  that  the  Stoke  Rodney  e^tl^ 
may  be  exonerated  by  the  personal  estate  of  t^e  Duke  £rpm 
the  mortgage  of  May  1787. 
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The  quesdons.  were  firsts  Whether  the  will  was  reroked,  and 
how  far,  by  the  subsequent  deeds :  secondly,  Whether  the  jSo- 
merseUhire  estate  remaining  imsold  was  to  be  considered  as  real 
or  personal.  Evidence  was  offered  to  prove,  that  dower  was 
provided  by  the  articles  instead  of  a  jointure  on  account  of  the 
statute  of  11th  &  12th  Will,  III.  c.  4.  s.  4.  to  prevent  repoled 
papists  from  taking  lands  by  purchase ;  and  that  a  jomtme 
was  given  by.  the  settlement,  because  the  T€)teraiiam  Ad, 
18th  Geo,  III.  e.  60.  had .  taken  place  in  the  mean  time ;  and 
it  was  proved  in  Court,  that  the  Duchess  had  taken  the  oaths: 
but  the  Lard  Chancellor  rejected  the  evidence ;  and  said,  he 
could  not  take  notice  of  that  circumstance. 


[4£3] 


Attorney  GenercJ,  Soliciior  General,  and  Mr.  Siamley,  hr 
the  Plaintiff. 

The  deeds  of  October  1780  make  a  disposition  different  both 
from  the  will  and  articles.  It  is  difficult  to  reduce  this  to  the 
cases,  where  all  the  instruments  make  but  one  conveyanee. 
There  is  evidence  therefore  of  a  different  intention  aubseqoeit 
to  the  will.  It  is  inconsistent  to  suppose,  he  meant  her  to  take 
a  rent-charge  out  of  the  estates,  to  which  she  was  entitled  ftr 
life.  When  he  conveyed  the  Keynsham  estate  absolutely  to 
her,  in  case  she  should  survive  him,  he  did  not  conceive,  she 
would  be  entitled  to  all  the  estates.  When  he  mortgaged  the 
Stoke  Rodney  estate,  he  must  have  supposed,  he  was  under  the 
former  deeds  owner  in  fee.  In  Parsons  v.  Freeman,  3  Mu 
741 ;  Amb.  1 16,  1  Wils.  308,  the  will  was  revoked,  because  the 
estates  were  subject  to  a  different  disposition.  The 
there  applies;  for  though  neither  the  Duchess  nor  the 
would  have  been  bound,  yet  he  considered  it  as  in  noture  of  a 
new  agreement,  by  which  he  was  to  make  a  disposition  diflfereot 
from  that  of  the  articles,  which  he  had  confirmed  by  the  w2. 
The  ground  of  Tkkner  v.  Tklmer  cited  'mParsons  t. Freemtm 
must  have  been,  that  though  partition  being  incident  to  aa 
estate  in  common  would  not  be  a  revocation,  yet  if  any  thii^ 
more  than  was  required  was  done,  shewing  an  intentkm  to 
modify  the  estate  in  a  di£%rent  manner  from  that  required, 
that  would  revoke  the  wilL 

The  remainder  of  the  Somersetshire  estate  must  be  .ooo«- 
dered  as  land*    The  Puke  did  not  meaPi  that  such  parts,  as  il 
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was  not  necessary  to  sell  for  the  purposes  of  the  trust,  should  '  1TM. 
be  sold  at  the  discretion  of  the  trustees  merely  to  make  him  -^  ^^^^ 
owner  of  money  instead  of  land*    When  convejring  and  mort-  ^^ 

gaging  parts  of  that  estate  he  states  himself  to  be  seised  in  fee.  Dnchesa  off 
On  payment  of  the  mortgage  the  re-conveyance  is  to  be  to 
him,  his  heirs  and  assigns.  He  re-converted  the  estate,  which 
was  by  the  deeds  of  1780  made  personal.  The  Plaintiff  is  slen- 
derly provided  for  by  the  wilL  Probably  the  Duke  thought, 
the  Duchess  would  give  her  a  more  ample  provision  under  the 
power  she  cannot  now  execute. 

Mr.  Mansfield^  Mr.  Graham^  Mr.  Richards^  Mr.  Easi, 
and  Mr.  TbomsoUf  for  the  Defendants. 
No  doubt,  within  some  old  eases,  that  would  not  have  been 
so  decided  at  this  time,  the  acts  of  the  Duke  would  amount  to  a 
^  revocation.  It  was  carried  to  the  extreme  in  DUter  v.  DUter,  [  ^424  ] 
3  Lev.  108,  but  that  has  been  broken  in  upon,  particularly  in 
Selwpi  V.  Selwyn,  2  Burr*  1 131 ,  where  the  bargain  and  sale,  the 
first  step  towards  a  recovery,  being  before  the  will,  the  whole 
was  considered  as  one  transaction ;  and  therefore  no  revocation. 
Courts  of  Equity  have  broken  in  upon  that  rule  of  law,  where 
no  alteration  is  made  except  for  a  particular  purpose.  Thus  a 
mortgage  is  a  revocation  at  law ;  the  whole  estate  being  parted 
with;  but  not  in  equity,  the  intention  being  only  to  make  a 
security.  So  a  conveyance  for  payment  of  debts  being  for  a 
particular  purpose,  and  not  intended  to  change  the  nature  of 
the  estate,  is  no  revocation  in  equity :  Vernon  v.  JoneSt  Prec. 
Ch.  33.  2  Vem.  ^1.  So  where  the  testator  has  the  equitable 
interest,  as  where  he  has  agreed  to  purchase,  and  after  the  will 
takes  the  legal  estate.  So  where  he  has  bound  himself  to 
coxsfty  his  estate  to  particular  purposes,  as  intiiiscase,  the 
conveyance  after  the  will  is  no  revocation  in  equity,  because  the 
estate  is  considered  as  limited  to  the  uses,  to  which  it  is  bound. 
Those  principles  are  stated  in  Parsons  v.  Freeman.  In  that 
ease  the  Coiirt  presumed  a  total  change  of  intention.  That 
also  was  the  ground  of  Tickner  v.  Ticlcner :  the  reservation  of 
the  power  to  dispose  by  deed  or  will  would  hardly  apjdy  to 
a  will  already  made.  This  is  no  revocation,  because  it  is  an 
execution  of  the  articles.  As  to  the  Somersetshire  estate  he 
complied  expressly  with  the  articles ;  therefore  when  making 
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thd  idll  he  had  in  e^uitjr  nothnig  in  those  estate  hot  ihelee 
fiubject  to  what  might  be  sold.  Hall  v.  Dttnch^  1  Fern.  8S9. 
Lloyd  V.  Spittet,  8  P.  WiU.  344.  He  has  done  noOung  to 
re-conyert  the  Somersetshire  estate. 

Reply. 
A  mortgage  in  fee  is  at  law  a  tdt&l  revocation.  The  qnestion 
in  equity  is  between  the  hehr  and  devisee  of  ihe  mortgagor: 
neither  has  at  law  any  interest.  The  doctrine,  that  it  is  only  a 
partial  revocation  in  equity,  is  founded  not  only  upon  the  poi^ 
pose  of  the  mortgagor,  but  on  the  nature  of  the  estate  he  has 
in  equity;  an  dwas  estiablished  even  in  that  case  birt  lately,  hy 
degrees,  and  with  difficulty.  The  Court  by  slow  degrees  cutting 
off  tenancy  by  the  curtesy,  dower,  and  at  length  all  the  ^gd 
hiterests,  from  the  estate  of  the  mortgagee  has  said,  ihe  eqvSu^ 
able  inheritance  ia  distinct  from  the  legal.  Having  decided 
who  shall  have  the  ^  benefit  of  the  trust,  this  Court  faaa  pro^ 
perly  s^d,  the  wiD,  if  not  altered  as  to  this  benefida]  interest 
shall  attach  upon  the  estate;  and  the  deed  being  evidend? 
only  of  an  intention  to  make  a  security  shall  not  go  fiuiher; 
and  therefore  the  devisee  shall  take,  unless  there  is  some- 
thing amounting  to  an  equitable  revocation  of  the  equitsMtf 
estate.  There  is  no  case,  where  if  the  purpose  goes  beyool 
the  mortgage,  the  doctrine,  that  applies  to  mortgages,  wOl 
save  the  efkct  of  the  revocation.  Lloyd  v.  Spittet'  Mteeni 
dear  of  the  questiop ;  for  what  was  done  was  to  aflbm  Ao 
wilL  In  Tiekner  v.  T%ckner  there  was  very  little  difereaetf 
between  the  power  of  appointment  reserved  and  the  powei' 
arising  out  of  the  ownership  of  the  estate;  yet  that  porposr 
was  held  inconsistent  with  the  wilL  So  a  feoffment  in  fee  hf 
the  testator  to  his  own  use  is  a  revocation,  though  he  is  i»  of 
his  old  estate:  Courts  both  of  law  and  of  equity  say,  fibef 
cannot  see  the  purpose ;  but  must  suppose  he  had  some  men- 
ing,  and  that  he  intended  to  have  a  difierent  estate  from  wlHI 
he  had  before ;  and  the  conclusion,  that  foHows  in  the  case  of 
a  mortgage  or  security  for  debts,  and  in  those  cases  ooiyt' 
because  the  equitable  and  legal  interests  are  <Ustmct,  csaunl' 
be  collected*  Where  the  will  b  revoked,  the  heir  is  as  mudi 
a  favourite  with  the  law  as  the  devisee;  and  here  die  heir 
has  got  the  legal  estate  under  an  instrument  executed  by  the 
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ancestor,  primd  facte  to  be  taken  as  an  instrument  subse- 
quent to  the  win.  In  the  case  of  the  mortgage  there  is 
nothing  in  &Your  of  the  heir;  the  devisee  has  an  intention 
of  bounty  expressed  towards  him;  and  neither  has  the  legal 
estate.  Sparrow  y.  Hardcastle^  3  Aik.  798.  Darley  ▼.  Dar^ 
ley,  8  Wib.  6.  Pollen  v.  Huband,  1  Eq.  Ca.  Abr.  412.  Ad* 
nutting  the  deed  of  October  to  be  an  execution  of  the  articles, 
there  is  no  case  for  the  devisee  against  the  heir:  but  it  is 
8o  fiur  from  that,  that  it  demonstrates  more  variation  of  pur- 
pose than  most  of  the  cases.  They  are  so  substantially  dif- 
ferent, tliat  the  Duke,  if  called  upon  adversely,  could  not 
have  so  executed  them.  Under  the  articles  a  son  would  be 
entitled  absolutely  to  the  leasehold,  not  subject  to  dower.  By 
attempting  to  introduce  the  evidence  t^iey  prove  what  Lord 
Hardmeie  relied  on;  a  new  agreement.  He  professes  to 
execute  only  so  much  of  the  articles,  as  relates  to  the  issue 
of  the  marriage.  In  Rider  v.  Wager,  and  Cotter  v.  Layer, 
2P.  Will.  828,  622,  it  was  held,  that  articles  had  the  same 
effisct  as  a  conveyance,  and  a  covenant  only  was  a  revocation. 
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Lord  Chancellor. 
This  bill  filed  by  the  Plaintiff,  claiming  as  heir  at  law  such 
estates  as  are  not  devised  by  the  ¥dll  of  the  late  Duke  of  Chatt^ 
do»,  leads  to  one  principal  question;  whether  the  deeds  of 
1780  purport  to  be,  or  are  by  operation  of  law,  uncontrolled 
by  any  power,  this  Court  has,  a  revocation  of  the  ¥d11  as  to 
ike  estates  comprised  in  those  deeds ;  which  are  all  estates, 
that  were  the  subject  of  the  articles.  In  the  argument  of 
the  case  it  was  admitted,  that  the  execution  of  the  deeds 
was  a  revocation  at  law:  but  the  argument  contended, 
that  this  Court  had  adopted  some  different  rule;  and 
that  if  it  could  be  shewn,  the  object  was  for  a  particuW 
purpose,  whatever  might  be  the  efiSsct  of  the  deed  so  exe- 
cuted at  law,  this  Court  would  controul  that  effect ;  and  after 
the  particular  purposes  were  satisfied,  or  if  they  were  not 
capable  of  taking  effect,  would  give  the  estate  to  the  devisee 
under  the  will.  It  struck  me  as  a  point  of  great  difficulty  to 
make  out  without  very  cogent  authorities,  that  a  Court  of 
Equity  could  adopt  different  rules  as  to  the  transmission  of 
estates  from  the  rules  at  law;  and  upon  the  fullest  considera* 
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tioir  I  can  give  it  I  adhere  to  that  idea ;  which/  I  think,  I  sbaO 
shew  to  be  founded,  not  only  upon  such  reasoning  as  aatiafies 
my  mind,  but  upon  the  strongest  authorities ;  that  there  is  no 
distinction  whatsoever ;  and  this  Court  has  no  authority,  nor 
has  ever  attempted  to  exercise  an  authority,  to  detenmne,  that 
revocation  of  wills  are  subject  here  to  different  rules  from 
those,  that  would  govern  that  question  at  law.  The  creation 
and  transmission  of  estates  must  be  governed  by  the  same  law 
in  both  Courts.  This  Court  can  no  more  alter  the  rules,  by 
which  estates  are  conveypd,  than  it  can  take  upon  itself  to 
alter  the  rules,  by  which  at  common  law  estates  descend,  upon 
any  supposed  or  imagined  idea  of  the  hardship  of  the  rule- 
There  are  some  rules  of  descent,  that  do  not  exactly  square 
with  the  common  feelings  of  mankind  in  the  present  state  of 
society.  That  rule,  carrying  the  estate  of  the  son  to  the  unck 
instead  of  the  father,  that  the  father  must  take  through  the 
uncle,  and  cannot  take  directly  from  the  son,  strikes  one  as 
very  hard.  In  many  cases  the  rule  that  makes  the  sister  of  the 
whole  blood  take  in  preference  to  the  brother  of  the  half  blood, 
contradicts  the  common  apprehension  of  mankind  and  the 
general  convenience  of  families.  But  both  are  positive  rules ; 
and  if  there  is  a  general  hardship  affecting  a  general  class  of 
cases,  it  is  a  consideration  for  the  legislature,  not  for  a  Court  of 
Justice :  if  there  is  a  particular  hardship  from  the  ^^ticular 
^  circumstances  of  the  case,  nothing  can  be  more  dangerous 
or  mbchievous  than  upon  those  particular  circumstances  to  de- 
viate from  a  general  rule  of  law.  The  consequence  is,  that 
law  ceases  to  be  a  system ;  and  whether  that  rule  is  laid  down 
in  one  jurisdiction  or  another,  it  would  be  subject  to  a  great 
deal  too  much  caprice  to  be  a  certain  rule  of  action.  It  is  stated 
in  many  cases,  and  has  been  said,  that  great  authorities  have 
lamented,  that  a  will  should  be  defeated  by  an  act,  that  does 
not  necessarily  mark  that  intention.  The  expression  has  oc- 
curred in  some  cases  in  print,  that  it  depends  upon  subtle 
reasoning ;  and  that,  if  it  was  entire,  it  would  not  now  be  aa 
decided;  and  it  would  be  better,  if  it  never  had  been  so 
decided.  It  would  be  enough  to  say  to  that,  it  is  not  entire: 
but  I  confess  I  think,  the  observation  was  not  founded ;  and 
that  with  regard  to  this  particular  question  the  law  is  wise  and 
consistent  in  its  general  rule ;  and  it  is  from  not  attending  suf- 
ficiently 
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ficiently  to  the  grounds,  upon  which  these  decisions  proceeded,  1794. 

that  any  objection  has  been  framed  to  them  as  hard  decisions. 
They  necessarily  result  from  fair  legal,  that  is,  fair  systemati- 
cal, reasoning ;  and  do  not  depend  upon  any  captious  nicety.     Dachess  of 
They  have  been  led  into  that  by  considering  the  disposition  by     ^handos.  • 

testament  of  land  in  the  same  view,  as  the  Raman  testament    .  '. 

after-pa  rchas- 

was  considered^  or  wills  of  personal  estate ;  which  is  not  a  just  ^j  ja^jg  ^q  not 
manner  of  considering  what  the  law  of  England  permits  to  be  ^^as  by  a  de- 
a  disposition  by  wiU  of  land.     It  is  not  an  indefinite  disposition  vise,  does  not 
of  all  a  man  may  be  possessed  of  at  his  death,  as  is  the  case  arise  from  the 
of  personal  property.     A  disposition  of  land  by  will  is  no  ^''^^'''^ "  having 
more  than  an  appointment  of  the  person,  who  shall  take  the  *"  \i.^     ,  ^ 
specific  land  at  the  death  of  the  person  making  it.    It  is  so  far  ::        .    \.^ 
testamentary,  that  it  is  fluctuating,  ambulatory,  and  does  not  ^^^^  between 
take  effect  till  after  the  death :  but  it  is  in  nature  of  a  convey-  (j^e  Roman  tes- 
ance;  being  an  appointment  of  the'  specific  estate  (34);  and  tament  or  wills 
therefore  that  course  of  determinations,    that  with  some  at-  of  personal  es- 
.tempts  to  break  in  upon  it  has  been  established,  and  fully  ^'®  ®""  *  "®" 
established,   by  Bunker  v.  Cooke,  Fitz.  225;  Hole,  236,  746,  v'sebythelaw 

and  Arthur  v.  Bockenham,  Fitz.  233.    Holt,  750,   has  been     , .  ,   .       ' 

1     T        1  which  18  an 

wisely  determined ;  and  not  determined  upon  the  literal  con-  appointment  of 

struction  of  the /S'/a^ti/e  of  Wills;  (for  the  cases,  I  have  men-  ^jj^  person  to 

tioned,    were    upon    gavelkind  lands,)    not    upon    the  word  take    the  spe- 

*'  having;"  but  as  Lord' Coitf  says  in  But ler  ax\d  Baker's  Case,  cific  estate  in 

3  Go.  64.  it  is  upon  the  nature  of  the  instrument,  differing  from  *iature  of  a 

the  Roman  law  in  this,  that  it  is  an  appointment  of  the  specific  ^nveyance, 

estate.     The  consequence  is  necessary,  that  the  devisor  must    .     ^...  .     , 

€ontinue  to  have  it  to  his  death,  when  the  devise  is  to  take 

effect.    Therefore  if  that  *  principle,  which  is  not  to  be  shaken       [  *428  ] 

in  point  of  authority,  stands,  it  is  necessary  to  hold,  that  any 

new  disposition  made  subsequent  to  the  will,  or  in  other  words 

any  conveyance  of  that,  which  had  been  conveyed  by  the  will, 

shall  defeat  the  will.     It  implies  an  alteration;  and  the  common 

rule,  that  the  estate  must  pass  by  the  last  conveyance,  applies : 

but  then  it  must  be  a  conveyance  of  the  whole  estate :  it  must 

extend  as  far  as  that  appointment,  which  the  will  has  made; 

for  if  it  is  but  of  a  part,  it  affects  the  will  no  farther,  than  that 

part  goes.     If  it  is  of  a  partial  interest  only,  it  will  not  operate 

as  a  revocation  of  the  rest.  >  . 

(34)  Post,  Vol.  VII,  147.    VIII,  306.    X,  605.         ^ 
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This  being  the  rule  at  law,  it  seems  to  me  upon  a  review 
of  the  cases,  that  equity,  as  it  ought,  follows  the  law ;  and 
admits  no  revocation,  that  would  not  upon  legal  grounds  be  a 
revocation :  I  do  not  say,  that  would  not  be  a  revocation  at  law, 
because  in  many  of  the  cases  it  cbuld  not  come  into  judgment 
at  law.  The  first  case  stated  is  that  of  a  mortgage.  Considef 
how  that  stands  at  law.  If  the  mortgage  was  made  by  a  term 
of  years,  it  has  been  determined  at  law,  that  it  is  no  revoca- 
tion. If  it  is  a  mortgage  ifi  fee,  a  Court  of  law  has  nodiing 
to  do  with  the  disposition  of  the  equity  of  redemption ;  for  it 
takes  no  notice  of  such  an  interest :  but  this  Court,  consider- 
ing the  land  but  as  a  pledge  for  a  debt,  which  is  personal 
estate  of  the  mortgagee,  necessarily  holds,  that  the  land  as  to 
all  other  purposes  remains  unaltered  in  the  mortgagor.  It  does 
no  more  than  decree  the  redemption  to  that  person,  who  would 
have  been  entitled,  if  the  mortgage  had  never  existed ;  that 
is,  the  devisee.  It  is  as  if  it  never  existed,  being  paid  ofi; 
But  the  Court  sets  up  no  opposition  to  the  rule  of  law.  As  itt 
cases  at  law  if  the  mortgage  is  by  a  term  of  years,  it  is  no  re- 
vocation, should  it  be  so  in  this  Court,  where  the  act  done 
gives,  as  at  law,  nothing  more  than  a  pledge  for  a  debt  to  the 
mortgagee ;  which  debt  is  in  him  personal  estate,  that  would 
go  to  his  executors  ? 

The  next  case  is  a  conveyance  for  payment  of  debts ;  th6 
surplus  resulting,  or  being  expressly  reserved,  to  the  person 
making  it  and  his  heirs.  That  case  in  Vernon  and  one  before 
Lord  ^archricit^  (35)  are  of  that  sort.  It  is  precisely  the 
same  case  as  that  of  a  mortgage.  There  is  no  difierence 
between  a  general  charge  for  debts  and  a  charge  for  a  par- 
ticular debt.  The  alteration  of  the  estate  in  substance  goes  no 
farther  than  to  let  *  in  the  particular  purpose ;  whether  definite 
for  a  particular  debt,  or  indefinite,  makes  no  difference.  There- 
fore these  cases  have  been  rightly  determined,  and  likewise  m 
strict  analogy  to  the  law;  for  put  the  case,  where  a  Court  of 
law  can  take  notice  of  it :  if  a  term  of  1000  years  is  created : 
whenever  that  by  the  intervention  of  this  Court  was  satisfied 
the  estate  would  have  remdned  in  the  person  granting  that 
term ;  and  would  have  passed  to  the  devisee  subject  to  it 
Whether  the  term  was  for  500  years,  or  for  5^  nmkes  no 
difference. 


(35)  Ogic  V.  Cook,  20lh  Feb.  1748,  stated  2  Bro.  C.  C  582. 
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The  tiext  case  is  that  of  a  partition.     If  a  fine  was  levied^  1794. 

or  a  partition  executed  by  deeds  between  the  parties,   (but  the  -^  ^^'^wa 

former  appears  still  stronger,)  would  this  Court)  if  a  fine  was  ^^ 

tevied  for  the  purpose  of  a  partition,  take  upon  itself  to  say,  Dachess  of 

it  would  decide,  whatever  the  law  might  say,  that  such  an  in-  *^^^^^^* 

dtrument  as  that  would  .not  revoke  a  will  in  this  Court  ?     No-  ..   .. 

,.,.,.»  ,  no  revocation 

thmg  like  it.    In  the  case,  where  it  happened,  the  Chancellor  ^f  ^  devise :' 

sent  it  to  law  upon  a  case  stated  for  the  opinion  of  the  Judges,  otherwise  if 
that  he  might  decide  in  concurrence  with  the  law.      It  was  the  object  ex« 
thought  a  new  point.     Nothing  could  be  a  more  particular  tends  farther,' 
purpose  than  to  take  divided  interests  in  what  was  undivided  ^^^^  merely  to 
before.     It  was  sent  to  law ;  and  the  Court  of  law  being  of  *  V^^^^  ®     P* 
opinion,  and  wisely,  that  it  was  not  a  revocation,  this  Court 
determined  in  conformity  to  the  law,  following  the  law.     But 
where  the  object  of  the  deed  went  farther  than  a  mere  parti* 
lion,  and  beyond  dividing  it  was  even  the  mere  act  of  convey- 
ing the  estate  to  such  uses  as  the  party  should  appoint,  in 
Tickner  v.  Tickner  Lord  Chief  Justice  Lee  held  it  an  alter- 
ation in  the  estate ;  that  it  would  not  pass  at  law ;  and  Lord 
Hardwicke  has  given  his  sanction  to  that  authority ;  and  would 
not  determine  against  the  rule  of  law.     Another  case  is  sup-    Legal  estate 
posed  to  arise,  in  which  this  Court  determines  upon  a  principle  taken  after  a 
of  equity,  it  is  not  said  directly  against  the  rule  of  law,  but  "®^|*®  ®^  "*® 

without  attendinfir  to  what  the  law  would  be :  that  ii  the  case,  ®^°*  *,  ®  f  ** 

-  .11  .    1     .     1  y  ^y*  1/^1       .11  1      tate :  that  is  no 

where  an  equitable  estate  is  devised  (  36 ),  and  after  the  will  the      -ocation 

legal  estate  is  taken  ;  the  Court  has  said,  that  does  not  revoke 
the  will.  It  is  difficult  to  state  that  at  this  time  of  day  in  a 
Court  of  law ;  which  could  not  look  at  the  equitable  interest^ 
but  looks  only  at  the  legal :  but,  as  the  legal  interest  is  only  a 
shadow,  the  justice  of  the  case  is  very  evident :  but  it  is  a  de- 
cision in  conformity  to  the  like  case  at  law.  The  very  case 
occurred  at  law  in  1  Rol.  Ab.  616,  pi.  3.  '*  Cestui  que  use  before 
''  the  Statute  of  Uses  devises:  afterwards  the  feofifees  make  a 
^'  feoffment  of  the  land  to  the  use  of  th^  devisor ;  and  after  the 
^'  statute  the  devisor  dies :  the  land  shall  pass  by  *  the  devise ;  [  ^430  ] 
'^  because  after  the  feoffment  the  devisor  had  the  same  use, 
**  which  he  had  before.*'  That  is  exactly  the  case  of  an  equi« 
table  estate  devised  and  a  conveyance  taken  afterwards  of  the 

legal 
(36)  See  post,  Vol.  IX,  510|  and  the  note. 
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legal  estate ;  and  this  Court  was  so  far  from  determiiung  wift-^ 
out  considering  what  the  rule  of  law  would  be,  that  here  i« 
the  very  point  decided  by  a  Court  of  law  ( 37 ).  In  the  case  of 
a  recovery  after  a  will,  though  in  terms  shewing  clearly  no 
intention  to  revoke^   it  was  positively  determined,  that  a  re* 

covery 


(37)  Upon  Mr.  Sugden*s  objec- 
tions (Law  of  Vend,  and  Purch, 
148,  4th  edit;  159,  5th  edit) 
to  this  opinion  it  has  been  ob- 


cites,  and  relies  on,  as  a  de- 
cision, that  after  the  statate  the 
land  passed  by  the  previosa  de- 
vise of  the  use ;  which  the  feoff- 


served  in  another  place  (2  Ves,  Sf    ment,  effecting  merely  a  change 
£ea.  2d  edit.  385,  386,  n.)  that    of  feoffees,  the  act,  not  of  the 


Lord  Rosdyn  evidently  points  to 
the  effect  of  the  statute,  trans- 
ferring the  seisin  to  the  devi- 
sor, not  of  the  feoffment;  which, 
being  to  the  use  of  the  devisor, 
before  the  statute,  could  not 
have  that  effect;  and  was  pro- 
bably inserted  as  a  fact  existing 
in  the  case,  though  perfectly  in^ 
material  to  the  question ;  .leav- 
ing the  devisor,  as  he  was  be- 
fore, a  mere  ceitui  que  ute. 
Mr.  Sugden   in    his  Treatise  on 


devisor,  but  of  others,  and 
wholly  inoperative  upon  his  intb- 
rest,  and  his  will,  left  in  him  un- 
altered. In  the  two  cases  in  Abff, 
immediately  preceding  (pL  1  & 
2.)  the  feoffment,  from  which  an 
intention  was  collected  to  take 
back  the  estate,  in  one  instance 
without  the  least  alteration,  ai 
a  new  purchase,  was  the  act  ef 
the  devisor  himself.  The  cir* 
cumstance,  which  is  presumed 
to  have  been  the  ground  of  the 


Powers,  2d  edit.  146,  with  re-    judgment,    that    the    particnlir 


ference  to  those  observations  re- 
peats his  opinion,  that  "  Lord 
"  Rosslyn  was  certainly  in  error ; 
*'  he  either  overlooked  the  cir- 
'*  cumstance,  that  the  feoffment 
"  was  to  the  use  of  the  devisor ; 
*'  or  he  forgot,  that  the  statute 
**  itself,  if  it  did  vest  the  legal 
"  estate  in  the  devisor,  destroyed 

■ 

the  will ;  unless  it  was  within 
the  saving  in  the  Act.** 
Lord  Rosslyn  could  not  have 
overlooked  what  he  distinctly 
states,  that  the  feoffment  was  to 
the  use  of  the  devisor  ;'or  have 
forgotten  what  was  the  only 
question  in  a  case,    which  he 


<« 


«« 


period  of  the  devisor*s  death 
brought  the  will  within  the  su- 
ing clause  of  the  statute,  would, 
if  it  existed,  have  reduced  the 
case  to  a  mere  question  of  fact, 
depriving  it  of  any  pretension 
to  a  place  in  such  a  work.  As 
deciding  no  more  than  that  the 
transfer  of  the  legal  estate  bj 
the  feoffment  did  not  revoke 
the  devise  of  the  use,  that  the 
act  of  one  man  does  not  re- 
voke the  will  of  another,  the 
case  would  be  equally  unim- 
portant; and  the  particular  in- 
troduction of  the  statute  is  at 
variance  with  that  conclusion. 
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toverj  after  a  will  is  as  much  a  reyocation  in  this  Courts  as  it 
would  be  at  law.  The  case^  that  came  before  Lord  Camden, 
Darleyy,  Darley,  was  so  particularly  circumstanced,  that  if  it 
was  possible  for  the  Court  to  decide  ex  arbitrio,  that  was  the 
most  favourable  case  to  say,  the  recovery  was  no  ^revocation. 
The  wife  was  the  object  of  the  will.  There  was  a  great  anxiety 
for  her,  and  for  a  part  of  his  family  in  preference  to  another 
part,  the  heir.  Tt  was  a  singular  recovery,  and  perfectly  absurd. 
It  was  impossible  to  state  any  intention*  First,  it  was  totally 
unnecessary;  next  it  was  clearly  bad.  He  was  tenant  for  life 
Hnder  the  marriage  settlement ;  remainder  to  trustees  to  pre- 
serve contingent  remainders ;  remainder  to  his  first  and  other 
sons  in  tail ;  remainder  to  himself  in  fee.  He  never  had  a  son. 
He  made  his  will  many  years  after  the  settlement ;  and  l)y  some 
blundering  advice  he  alone  made  a  tenant  to  the  Pracipe  and 
suffered  a  recovery.  The  trustees  to  support  the  remainders 
might  have  entered  upon  it ;  and  the  recovery  was  good  for 
nothing.  He  had  nothing,  that  required  a  recovery.  But 
what  did  Lord  Camden  do  ?  He  sent  a  case  to  the  Court  of 
Common  Pleas  to  see,  whether  they  could  get  rid  of  it  at  law. 
The  Court  of  Common  Pleas  were  of  a  different  opinion ;  and 
Lord  Camden  decreed  accordingly. 

Having  stated  these  grounds,  the  authorities,  upon  which  I 
am  led  to  think,  that  the  reasoning  I  have  stated,  is  well 
founded,  appear,  especially  when  no  authority  is  against  it,  of 
great  force  from  the  names,  the  reasoning,  and  the  uncontro- 
verted  efiect,  those  decisions  have  had.  If  ever  a  case  bore 
hard  upon  the  mind  of  the  Court,  it  was  Lord  Lincoln  s 
Case{3S).  Ijovd  Somers's  decree  has  been  sometimes  called 
hard.  Lord  Hardwicke  gives  a  very  proper  answer  to  that : 
but  it  has  never  been  contradicted.  Nothing  could  be  more 
decidedly  particular  than  the  purpose,  for  which  he  made 
the  deed.  It  affected  the  whole  estate.  The  *  operation  was 
ckar  at  law  to  revoke  the  will.  Lord  Somers  said,  there  was  no 
fraud,  circumvention,  or  circumstance  of  equitable  cognizance, 
upon  which  he  could  decide  against  the  legal  rights  «f  the  par- 
ties ;  the  one  the  devisee ;  the  other  the  heir.  There  was  no 
equity.   In  Parsons  v.  Freeman  «nd  Spdrrow  v.  Hardcasile  ( 39  ) 

Lord 

(38)  l£^.  Ca.ii6.  411.    Shaw.P.C.lM. 

(30)  A  note  of  this  case  by  Lord   Ashburlon,   is   pablished 
7  Term  Rep.  416.         , ^ 
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Lord  Hardwicke  expressly  and  empbatically  flifctliniii  thi 
power  of  supporting  wills  contrary  to  the  rules  of  lanii  I 
have  looked  into  his  note  book  upon  Parsatu  y.  Fireewmii, 
When  it  first  came  on,  a  good  many  different  points  were 
made  as  to  different  parts  of  the  estate.  He  takes  the  state  of 
the  case ;  and  when  that  particular  estate,  the  subject  of  the 
will  and  of  the  report,  is  mentioned,  he  says  thb ;  ^'  reserve 
*^  this  point  to  be  argued  fully ;  how  far  the  distinction  in 
equity  of  the  conveyance  being  made  for  a  particular  pur- 
pose has,  or  can  be,  carried/'  He  appointed  it  to  come  oo 
upon  this  point  on  the  day  of  re-hearings ;  and  it  appears 
both  from  the  note  book  and  the  report,  that  it  was  very  lulfy 
argued,  and  all  the  cases  were  investigated  and  discussed. 
I  have  a  much  more  correct  note  of  Lord  HardwicJke*B  jmdg* 
ment  than  Atiyns's  note.  In  substance  that  note  is  truly 
enough  stated :  but  it  is  confusedly  stated :  and  does  not  point 
the  reasoning  of  Lord  Hardwicke  near  so  precisely.  I  have 
taken  out  of  the  note,  which  I  have  the  good  fortune  to 
possess,  what  is  not  distinctly  stated  in  Atkyns;  his  introduc- 
tion to  the  argument  upon  the  particular  circumstances;  in 
which  he  goes  distinctly  into  a  statement  of  the  general  priir* 
ciples  of  law  and  equity,  as  applied  to  this  species  of  case. 
"  It  is  admitted,  that,  if  the  testator  had  been  seised  in  fee 
^  at  the  date  of  the  will,  and  had  afterwards  suffered  a  re- 
covery, that  would  be  a  revocation;  and  yet  the  objectioD 
would  have  held  equally  there  of  the  alteration  being  made 
only  for  the  particular  purpose  to  enable  him  and  his  wife 
**  to  dispose  without  any  other  form  of  conveyance.  There 
**  are  a  great  variety  of  cases,  and  nice  and  artificial  disdno- 
^'  tions,  upon  the  favour  to  the  heir.  One  rule  however  is 
*'  certain ;  that  if  a  man  is  seised  in  fee,  and  disposes  by  wil^ 
*'  and  afterwards  makes  a  conveyance,  taking  back  a  new 
'^  estate,  that  is  a  revocation :  so,  if  he  devises  the  land,  and 
*'  levies  a  fine  without  any  use  declared;  this  is  a  revocatioBi 
and  yet  he  takes  back  the  old  use  unaltered ;  which  is  m 
prodigious  strong  case.  But  these  cases  admit  of  Kant- 
^'  ations  and  distinctions;  and  therefore,  if  a  testator  makes 
a  conveyance  for  life,  or  years,  that  being  a  particular, 
partial,  purpose"  (and  throughout  the  note  when  he  speaks 
of  a  particular  purpose,  he  also   uses  the  word  ''  parUal^ 
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which  I  hjelieye  is  not  noticed  iq  the  report  "  no  mor^j  than 
*^  will  answer  that  purpose,  is  revoked :  the  line  being  drawn, 
^^  and  the  purpose  specified,  with  a  deckred  intent  of  going 
"  thus  far  and  no  farther.  These  are  the  rules  of  law:  the 
'^  Counsel  have  doubted,  whether  they  extend  to  equitable 
*^  interests,  without  citing  authorities :  but  I  think,  they  hold 
*^  in  equity ;  Mid  am  of  opinion,  that  what  is  a  revocation  at 
*'  law  shall  hold  in  equity ;  as  it  would  be  very  mischievous, 
**  that  the  same  sort  of  conveyance  should  not  be  a  revoca- 
'^  tion  in  both  cases.  Therefore  if  a  man,  having  an  equitable 
*.'  estate,  makes  his  will,  and  then  executes  a  conveyance,  and 
**  disposes  of  it,  or  declares  the  uses  to  himself,  that  will  be 
^'  a  revocation,  if  it  would  be  so  of  a  legal  estate  at  law. 
**  But  still  this  revocation  follows  the  rule  of  law ;  and  there- 
*^  fore  if  the  conveyance  be  of  part  only,  and  for  a  particular, 
*^  partial^  purpose,  it  shall  be  a  revocation  pro  tanio  only. 
**  Upon  this  principle  is  Vernon  v.  Jones;  so  Ogle  v.  Cook {40); 
*'  that  where  the  conveyance  amounts  only  to  a  security,  it  is 
**  only  a  charge  upon  the  land ;  and  no  revocation ;  and  as 
''  the  heir  may  in  all  those  cases  have  the  surplus,  so  shall 
**  the  devisee." 

I  only  state  this  part  of  it,  where  Lord  Hardwicke  lays 
down  the  general  law ;  and  rejects,  in  pointed  terms  the  idea, 
that  there  might  be  different  rules  as  to  revocations  in  equity 
and  at  law;  and  the  particular,  partial,  purposes,  he  men- 
tions are  only  mortgages  and  charges  for  payment  of  debts. 
In  Sparrow  v.  Hardcastle  he  again  expressly  states,  that 
they  are  the  only  purposes.  Lord  Hardwicke  had  heard 
that  case  argued ;  and  took  time  to  consider.  The  purpose 
there  was  particular  enough,  no  doubt  The  only  object  of 
the  conveyance  of  that  advowson  was  a  son  of  Jackson. 
In  the  subsequent  part  of  the  note  Lord  Hardwicke  has  put 
down  the  heads  of  his  opinion;  which  is  not  usually  found 
in  his  note  book.  He  had  occasion  to  consider  the  same 
question  again.  He  says :  ''  There  is  no  case,  that  I  can 
find,  where  the  Court  has  laid  down  the  rule  in  general, 
that,  where  the  subsequent  conveyance  is  made  for  a  par- 
ticular purpose,  it  is  not  a  revocation,  except  in  Vernon  v. 
^^  Jones.     In  Hall  v.  Dunch  that  is  not  said ;  but  only,  that 

"it 
(40)  SUted  2  Bro.  C.  C.  592. 
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it  was  a  mortgage,  and  therefore  a  revocatioii  pro  i4mi6; 
and  it  is  doubtful  in  the  report,  whether  the  Court  -went 
upon  the  point  of  its  not  being  a  revocation,  or  upon  a  re- 
publication. Vernon  t.  Jones  and  the  other  cases  of  that 
sort  are  certainly  right,  they  were  mortgages  or  securities 
''  for  money.  There  *is  no  case,  that  carries  the  cases  in  diis 
**  Court  against  legal  revocations  farther.  K  the  general  reason 
''  was  that  the  conveyance  was  made  for  a  particular  purpose, 
**  it  must  have  led  the  resolution  in  many  cases.  No  piupcse 
could  be  more  particular  than  that  in  Lord  lAneoMs  Ca$e: 
so,  where  the  recovery  was  suffered  to  confirm  the  wilL 
The  case  of  a  mortgage  does  not  depend  on  its  being  a  par- 
ticular purpose,  but  upon  being  a  security  for  money  only. 
*^  In  equity  it  conveys  only  a  chattel  interest;  and  does  not 
**  alter  the  thing  it  conveys.  Nothing  real  passes  to  the  mort- 
"  gagee.  It  conveys  nothing  in  the  land ;  neither  dower  nor 
"  tenancy  by  the  curtesy.  Here  if  the  heir  of  the  grantor  does 
"  not  nominate,  the  heir  of  the  grantee  may  present  any  one 
*^  he  pleases.  It  has  been  objected,  that  many  of  these  cases 
"turn  upon  great  nicety;  and  tend  to  overthrow  wills.  This 
"  objection  was  taken  up  by  Lord  Trevor  in  Arthur  ▼.  Bodt- 
"  enham  upon  Lord  Lincoln  s  Case.  He  answers,  that  there 
^'  having  been  a  great  many  uniform  determinations  agreeable 
to  this  construction,  this  ought  to  be  of  great  consideration 
always;  that  the  law  may  be  certain.  When  there  have 
''  been  solemn  determinations  after  long  debates,  and  acqoi- 
**  escence  under  them,  and  when  accepted  and  received  as  a 
rule  of  property,  though  some  should  not  be  satisfied  in  Aeir 
private  judgments,  were  the  matter  to  be  newly  resolved,  it 
is  but  reasonable,  we  should  acquiesce,  and  determine  the 
''  same  way,  to  prevent  greater  mischiefs,  which  might  arise 
**  from  the  uncertainty  of  the  law :  now  there  have  been  severs! 
*^  solemn  resolutions  and  acquiescence  under  them,  that  a  man 
'*  cannot  dispose  of  lands  before  he  has  them.  I  choose  to 
'^  quote  this  great  man,  because  he  had  more  liberality,  than 
"  the  Judges  of  the  Courts  of  law  generally  had," 

From  these  two  cases,  which  I  have  quoted  from  somewhat 
better  authority  than  the  printed  books,  it  is  certain,  Lord 
Hardmcke  had  this  question  often  in  his  view.  He  positively, 
distinctly,   and  clearly,  lays  it  down  in  Pearsons  Vv  FreemoJh 
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ttiat  this  Court  caimot  deviate  firom  the  rule  of  law.  I  have 
Satisfied  myself,  that  where  it  has  decided  against  a  revocation, 
it  did  not  decide  against  the  rule  of  law  at  least.  In  Sparrow 
v.  Hardcastle  he  again  states,  that  the  particular,  partial,  pur- 
poses are  to  be  confined  to  mortgages  and  general  securities 
for  money.  From  all  this  however  I  do  not  lay  down  abso- 
lutely, that  no  other  case  can  occur,  where  the  purpose  is  so 
manifestly  special  ^  and  particular,  that  this  Court  may  not 
liold,  that  the  special  purpose  excludes  any  other,  and  the 
will  would  not  be  affected  by  such  a  case.  I  can  only  say, 
I  have  not  heard  the  case  put. 

To  apply  this  to  the  present  case :  this  deed  is  said  to  be 
for  a  special  purpose ;  and  the  will  not  otherwise  affected  by 
it,  except  as  far  as  the  particular  purpose  goes.  Consider,  to 
what  extent  that  will  go  in  this  particular  case.  First,  I  should 
be  apt  to  say,  this  is  ^  conveyance  of  the  whole  fee.  The 
object  required  it.  Then  it  is  a  disposition,  that  would  revoke 
the  will  at  law ;  and  this  Court  ought  not  to  determine  differ- 
ently from  the  rule  at  law,  as  I  have  stated.  The  particular 
purpose  was  to  execute  the  marriage  articles.  Can  they  stand 
with  the  will  ?  Can  the  spedal  purpose  of  this  deed  stand  with 
it  ?  In  all  the  cases,  where  the  subsequent  deed  is  held  no 
revocation,  it  must  be  upon  this  condition  at  least,  that  the 
deed  and  the  will  are  not  totally  inconsistent  with  each  other, 
according  to  Cro.  Jac.  49,  where  the  determination  turns  upon 
this,  that  the  deed  shall  not  revoke  the  will  so  far  as  it  stands 
with  it ;  .but  if  the  two  purposes  are  completely  inconsistent, 
it  shall ;  and  therefore  a  lease  for  years  to  the  devisee  in  fee 
of  the  particular  estate  devised  was  held  a  revocation.  This 
deed  and  will  cannot  stand  together.  The  Duchess  cannot 
take  by  the  will  and  the  rent-charge  of  2000/.  per  annum.  It 
i  was  to  admit  therefore  in  defiance  of  those  authorities,  that 
this  Court  could,  where  the  deed  is  for  a  particular  purpose, 
hold  it  no  revocation,  I  do  not  see,  how  it  could  avail  this  case 
beiore  me.  But  then  another  argument  would  deserve  great 
consideration;  that  this  is  not  a  voluntary  deed;  but  the  deed, 
he  has  executed,  was  in  consequence  of  those  articles  upon 
marriage,  by  which  he  was  bound ;  and  it  would  not  be  unfair 
for  many  purposes  to  hold,  that  the  deed  should  be  drawn  up 
to  the  articles ;  and  that  being  articled  to  be  done  .antecedent 
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to  the  :will)  it  ought  to  be  considered  as  executed ;  and  i)ien  it 
^ould  not  revoke  the  will.     It  is  impossible  that  this  deed  goii 
stand  with  the  articles.    I  cannot  join  them ;  because  it  is  not 
the  ojBTspring  of  the  articles.     It  operates  to  so  different  a 
purpose,  that  the  only  two  parties,  who  could  daim  under  the 
consideration  of  the  articles,  must  of  necessity  prevail  to  have 
that  deed  set  aside,  as  no  execution  of  the  ^rtides*   As  to  the 
Duchess,  the  articles  provide  dower  and  free-bench.     She 
takes  under  these  articles  a  legal  estate  equal  to  one-thund  of 
ivhatever  may  be  at  the  death  of  the  Duke  the  annual  profitt 
of  those  ♦  specific  estates,  the  Duke  has  covenanted  to  procure 
himself  to  be  seised  of  at  the  time  of  the  marriage :  also  she 
has  all  his  estates  and  assets  bound,  that  the  produce  of  that 
income  shall  be  at  least  2000/.  a  year.     She  may  gain  very 
much  by  the  increase  of  those  rents :  but  she  cannot  possibly 
lose.    It  is  enough  to  say,  it  is  not  the  same  interest  or  the 
same  estate.    Then  I  am  desired  to  take  into  considecationy 
that  the  Duchess  was  at  the  execution  of  the  articles  disabled 
to  take  by  purchase  any  estate,  that  could  be  conveyed  to 
her ;  and  that  was  the  purpose  of  giving  her  the  legal  estate. 
I  am  ready  to  take  that  as  a  fa&t:  but  they  have  not  gone 
upon  that  idea.     If  it  was  necessary  on  account  of  her  situar 
tion  to  give  her  dower  instead  of  a  jointure,  was  it  necessary 
to  carry  it  beyond  8000/.  a  year;  and  to  seciure  its  being 
made  up  to  that  amount  ?    There  was  no  necessity  for  that. 
Whatever  the  reason  was,  she  was  to  have  something  better 
than  the  rent-charge.      Therefore  she  has  a  right  to  say, 
*^  this  is  not  the  settlement  I  bargained  for :  I  desire  to  have 
**  the  dower :  I  will  not  be  limited  to  2000/.  a  year." 

Take  it  as  to  the  issue.  Suppose  there  had  been  a  son 
by  this  marriage^  By  the  articles  he  is  to  have  an  estate  in 
tail  male  in  all  the  lands,  the  subject  of  the  articles,  including 
very  valuable  leasehold  estates,  not  subject  to  dower;  for 
that  could  not  affect  the  leasehold.  The  freehold  and  copy* 
hold  are  provided  for  a  son  of  the  marrii^e,  subject  to  dowtt 
and  free-bench:  but  the  leasehold  would  vest  immediatdy 
upon  the  Inrtiu  They  were  subject  to  no  charge.  The 
portions  were  to  be  raised  upon  other  parts  of  the  estate.  It 
would  make  a  very  considerable  difference  to  the  issue,  wher 
ther  the  frame  of  the  settlement  is,  as  it  now  stands,  or  aa  it 
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ought  under  1^0  article^t  It  must  have  been  the  interest  of  17M. 
the  Duchess  to  claim  under  the  articles*  At  any  rate  there 
is  something  more  than  a  mere  rent:  for  the  estate  in  dower 
is  attended  with  advantages;  with  patronage  and  manorial 
rights ;  and  she  never  could  be  worse ;  for  the  sum  of  2000/. 
per  fjtnnum  vras  to  be  made  up  to  her.  The  eldest  son  would 
have  a  very  considerable  iiiterest;  for  as  between  his  mother 
and  him  she  could  claim  no  more  than  dower.  It  depends 
upon  the  estate^  the  Duke  may  leave,  whether  that  oould  be 
Hiade  up  from  the  assets.  The  eldest  son,  claiming  as  a  pur- 
chaiser,  would  have  nothing  to  do  with  it.  The  interests 
therefore  are  totally  varied.  The  settlement  is  not  an  exe- 
cution of  the  articles ;  and  cannot  be  dra¥m  up  to  them.  An 
argument  was  a  litde  pressed,  and  ♦but  a  little,  as  to  a  new 
agreement  between  the  parties.  I  cannot  suppose  a  new  agree- 
Vient.  They  could  not  agree  so  as  to  bind  the  issue.  There 
is  no  evidence  of  it  on  the  part  of  the  Duchess.  In  Par$Qn$ 
V.  Freeman  a  new  agreement  was  supposed.  It  might  be 
there.  The  wife  joined  in  the  ciMiveyance.  It  cannot  here 
be  supposed,  to  make  this  settlement  stand  as  a  performance 
of  the  articles.  I  have  admitted,  and  therefore  given  effect  to 
Cotter  V.  Layer^  and  Bider  v.  Wager ^  that  a  covenant  m^hl  A  covenant 
be  supposed  a  revocation,  if  the  deed  could  be  supposed  a  maybe  arevo- 
xevocation  ( 41 ).  Therefore  the  will  is  revoked ;  and  the  Plain.  ®»^®°  ®f  •  ^•'* 
tiff  is  entitled  to  these  estates  as  heir  at  law  of  the  Duke, 
subject  to  the  limitations  of  that  settlement  in  such  manner 
«s  they  will  operate ;  and  it  if  can  be  arranged  to  let  it  stand, 
as  far  as  it  is  consistent  with  the  articles,  the  direction  may 
he  easily  given. 

The  other  point  is  as  to  the  SomersetsMre  estate.  He  was 
tinder  no  artides  as  to  that,  except  that  it  should  indemnify 
the  setded  estates.  He  makes  a  conveyance  in  trust  to  sell 
tor  that  purpose;  and  directs  the  surplus  of  the  money  to 
he  paid  to  him,  his  executors  and  administrators.  If  it  rested 
there,  it  is  not  quite  proper  to  say,  it  is  a  revocation ;  but  the 
^act  destroyed  the  subject  of  the  devise.  The  land  is  gone, 
and  turned  into  personal  estate :  but  it  is  said,  that  after  that 

the 

(41)  Post,  Knollys  v.  Alcock,    v.    The    Earl    of    Tankerville, 
Vol.  V,  648.    Vli,  658.   Vawser    XIX,  170. 
^.  Jtfftetf,  XVI,  ^10.     Bennett 
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'  ihe  Duke  had  shewn  an  intention  by  the  acts  done  to  hold  fhftt 
estate  so  conveyed  to  be  still  as  to  the  residue  after  paymg 
those  debts  real  estate.  He  has^  I  understand,  done  several 
particular  acts;  I  do  not  know  the  whole  extent  of  what  he 
has  done :  but  I  take  it  now,  that  all  the  sales  made  of  ]mrt 
were  by  the  Duke  himself  without  any  attention  to  the  trus- 
tees or  the  trust  deed.  Then  pne  of  the  estates,  the  Keyn$ham 
estate,  he  conveys;  and,  as  it  stands,  it  is  absolute  to  Ae 
Duchess.  Therefore  she  must  take  that  by  the  conveyance; 
and  there  is  no  question  under  the  will  as  to  that.  Still  there 
are  some  parts  of  the  estate,  that  remain  witii  nothing  done. 
The  Stoke  Rodney  estate  he  has  mortgaged,  as  if  he  was  setsed 
in  fee ;  and  has  taken  the  equity  of  redemption  to  himself,  his 
heirs  and  assigns.  I  have  stated,  that,  if  it  stood  as  at  first, 
it  must  be  accounted  for  as  money.  As  to  the  Stoke  Rodney 
estate,  set  aside  that  deed  to  the  trustees  for  the  purpose  of 
sale,  and  then  it  is  only  a  revocation  jeto  tanto;  and,  the  mort- 
gage being  satisfied,  it  goes  to  his  devisee.  It  would  be  rin- 
gular,  if  the  conveyance,  that  makes  the  estate  personal,  and 
therefore  takes  it  away  both  from  the  heir  and  devisee,  if  die 
♦  existence  of  the  two  deeds,  neither  of  which  gives  a  right 
to  the  heir,  should  be  held  to  give  a  right  to  the  heir.  But 
I  am  inclined  to  consider  this  deed  for  the  general  sale  of  the 
estate  as  totally  deserted.  First,  I  should  set  it  aside  as 
against  every  purchaser  from  die  Duke ;  secondly^  as  against 
the  Duchess  claiming  the  Keynsham  estate ;  though  if  it  was 
not  found  inconvenient  and  totally  deserted,  it  would  take  the 
estate  out  of  the  Dtke :  but  I  would  not  suffer  the  trustees 
in  that  deed  to  interfere  with  any  one  act  he  has  done ;  with 
a  mortgagee,  or  a  purchaser.  Therefore  the  fair  way  now  is 
to  consider  it  as  abandoned;  then  having  devised  the  estate 
he  afterwards  mortgages  it;  and  then  the  devisee  takes  it 
subject  only  to  the  mortgage.  But  if  I  cannot  consider  it 
as  totally  out  of  the  way,  then  there  will  be  only  this  point, 
whether  the  produce  shall  be  considered  as  real  or  personal 
estate.  That  question  is  not  ripe  for  determination;  and 
must  be  reserved.  The  Duchess  can  do  nothing.  She  cannot 
convert  the  property.     There  can  be  no  alteration. 
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The  decree  directed  an  inquiry  into  the  acts  of  the  Duke 
affecting  the  Somersetshire  estates  since  the  will^  with  a  view 
to  the  last  question  ( 4£  )• 
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(42)  Upon  appeal  to  the  House 
of  Lords  from  so  much  of  this 
decree,  as  declared  the  will  re- 
voked, with  the  consequential 
directions,  the  decree  was  af- 
firmed. Vo%if  Earl  Temple  yf. The 
Duchess  of  Chando8,y ollll,  685. 


Earmood  v.  Oglander,  YI,  199. 
VIII,  LOe^and  the  note,  VI,  201. 
Vawser  v.  Jeffrey,  XVI,  619. 
2Swanst.2eQ.  Bennett  v.  Earl  of 
Tanherville,'KlXfnO,  Rawlins 
V.  Burges,  2  Ves.  ^  Sea,  382. 
Ward  V.  Moore,  4  Madd.  368. 
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Jufy2^th^2Bth, 

30th. 

nrHOMAS  WOOD  seised  m  fee  of  the  manor  otPortswood    Purchaser 

on  the  marriage  of  his  son  settled  it  (subject  to  certain  Y^^  ^^^^^  ^ 

trust  terms)  to  the  use  of  the  father  for  Ufe  without  impeach-  ^        ^, 

-  .    _  .  respects  as  the 

ment  of  waste ;  remainder  to  trustees  to  preserve  contmgent  y^^^^^ .  there- 
remainders  ;  remainder  to  the  use  of  the  son  for  life  without  fore  where  te- 
impeachment  of  waste;  remainder  to  trustees  to  preserve  con-  nant  for  life 
tingent  remainders ;  remainder  to  trustees  for  500  years ;  re-  granted  leases 
mainder  to  the  use  of  the  first  and  other  sons  of  the  marriage  ^^^  ^^^®*  under 
in  tail  male;  remainder  to  *  trustees  for  600  years;  remainder  [♦^SS]  *  ^^^ 
to  Wood  the  elder  in  fee.  Power  is  given  to  Wood  the  elder  ,  j  i,*'  if 
for  life,  and  after  his  death  to  his  son  for  life,  to  let  either  in  ^p^jj  ^^  drop- 
possession  or  reversion  such  parts,  as  had  been  usually  let  for  piog  gf  a  life 
life  or  lives,  and  also  to  demise  by  copy  of  court  roll  such  parts  to  grant  a  new 
as  were  usually  granted  that  way  for  life  or  lives,  for  one,  two,  i^we  with  the 
or  three  lives,  or  any  number  of  years  determinable  on  the  **™®  provision 
dropping  of  one,  two,  or  three  lives,  then  in  being.  Upon  the  [j^^l^^^'^JJ'' 
antient  and  usual  rent,  or  as  great  or  beneficial  rent  as  they  nerson  to 

were  last  demised  at.     There  was  also  a  power  to  Wood  and  be  named  in 
his  son  to  appoint  new  uses  for  the  purpose  of  sale.    Wood  the  any    fatare 

elder  afterwards  let  several  parts  of  these  premises  to  Taylor  lease,  and  af- 

fQj.  terwards  join- 
ed in  a  sale, 
tbongb  the  power  is  exceeded,  yet  if  a.  life  drops  in  the  life  of  the  lessor^ 
the  purchaser  having  notice  mast  speciGcally  perform  by  granting  a  new 
lease  with  the  same  provision.  General  notice  to  a  purchaser,  that  there 
are  leases,  is  notice  of  all  their  contents. 
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for  99  years,  if  h^  and  t^o  others  should  so  long  live.  Ad  the 
leases  were  by  deed  exdept  one,  which  was  by  gratit  entered 
upon  the  court  roll  and  copy  of  court  roU.  Upon  these  detebe^ 
it  was  covenanted  and  agreed,  that  upon  the  death  of  either 
of  the  persons  named,  Taylor^  his  executors  or  admimstrators, 
would  surrender  the  lease  thereby  granted  to  Wood,  his  heirs 
and  assigns,  that  a  new  lease  might  be  granted ;  and  so  upon  the 
death  of  either  of  the  persons  to  be  named  in  any  future  lease 
or  leases.  After  these  leases  Wood,  his  son,  and  the  trustees 
sold  the  manor  to  Stibiert  One  of  the  lives  having  dropped, 
the  bill  was  filed  by  the  tenant  praying,  that  the  Defendant 
Stibbert  should  specifically  perform  the  covenants  in  the  leases, 
and  the  agreement  in  the  admission ;  and  grant  new  leases. 

The  tenant  had  laid  out  a  considerable  sum  of  money.  The 
bill  charged,  that  the  covenant  ran  with  the  land,  and  that 
Stibbert  had  notice.  The  Defendant  Stibbert  insisted,  th^t 
Wood,  being  only  tenant  for  life,  had  not  power  to  enter  into 
such  covenant  for  renewaL  The  facts  as  to  notice  were,  that 
Stibbert,  when  the  conveyance  to  him  was  executed,  the  leases 
and  tenants  being  described,  asked,  whether  there  were  not  co- 
venants for  renewal  in  the  leases  to  Taylor ;  and  was  answered 
in  the  affirmative;  and  counterparts  were  produced  to  him :  but 
Wood  the  elder  said,  that  as  he  was  tenant  for  life,  and  his  son 
had  not  concurred,  that  covenant  was  of  no  effect;  upon  which 
they  executed.  In  the  conveyance  there  was  a  covenant  against 
incumbrances  particularly  excepting  the  subsisting  leases. 


[439] 


Lord  Chancellor. 
As  to  the  demise  by  grant  entered  upon  the  court  roll,  and 
copy  of  court  roll  deUvered  as  evidence  of  the  title  of  the  lessee, 
it  is  not  proper  to  call  this  a  copyhold  estate.  No  custom 
attaches  upon  it:  but  the  owner  may  grant,  or  not,  at  h» 
pleasure.  There  is  no  right  in  the  person,  who  owns  the 
estate,  to  compel  the  lord  to  act.  I  take  it  (it  does  not  appear 
in  the  leases  by  deed)  that  the  covenants  for  renewal  were 
mutual.  Whether  it  extends  to  the  new  lives  will  be  a  ques- 
tion of  futiure  consideration  probably ;  which  it  is  not  proper 
now  to  determine.  The  Plaintiff  has  contracted  with  Wood 
the  elder,  not  only  for  the  estate  executed  by  him,  but  upon 
valuable  consideration  paid  by  him  and  received  by  Wood 

and 
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and  upon  consideration  of  mutual  covenants,  that  Wood  ikitil 
upon  a  given  event  execute  to  him  the  estate,  he  demands  by 
his  bill.    As  between  these  two  it  is  only  th^  common  bill  for 
a  specific  performance  of  a  contract  upon  consideration  actually 
paid  and  executed.    It  is  one  of  the  most  ordinary  subjects  of 
reliefl     On  the  part  of  Wood  it  is  impossible  to  support  any 
objection  to  the  performance  of  that  engagement,  in  which  he 
has  bound  himself  and  all  his  assets.    It  is  not  competent  to 
him  to  say,  he  has  not  a  sufficient  estate  to  support  the  estate 
he  contracted  to  make.     He  is  bound  to  procure  to  the  ut- 
most extent  of  his  means.     The  rule,  that  afiects  the  pur* 
chaser  is   just  as   plain   as  that,  which  would  entitle  the 
Plainti£P  to  a  specific  performance  against  Wood ;  if  he  is  a 
purchaser  with  notice,  he  is  liable  to  the  same  equity,  stands 
in  his  place,  and  is  bound  to  do  that,  which  the  person,  he 
represents,  would  be  bound  to  do  by  the  decree.      It  is 
admitted,  that  during  the  life  of  Wood,  with  regard  to  the 
leaseis  by  deed,  Stibbert  cannot  decline  the  performance,  at 
least  to  a  certain  extent,  of  the  engagement  entered  into  by 
Wood;  that  is,  that  he  is  bound  to  renew  the  life  that  has 
dropped  in  these  leases ;  but  that  is  not  the  decree,  I  must 
have  made  against  Wood.     I  should  not  have  decreed  Wood 
to  accept  the  nomination  of  a  new  Ufe  by  Taylor^  and  to  add 
that  to  the  lives  in  being ;  but  the  decree  against  Wood  would 
have  been  specifically  to  perform  his  covenant:   that  is,  to 
execute  a  new  lease  specifying  the  covenants  in  the  former 
in  totitefn  verbis.    It  is  a  fallacy  to  state,  that  he  is  bound  to  a 
certain  extent,  and  not  to  the  whole.    He  is  either  not  bound 
at  all,  or  if  as  standing  in  the  place  of  Wood,  the  engagement 
can  be  neither  greater  nor  less  than  that  of  the  person  he 
*  represents.  The  Plaintiff  being  entitled  to  a  specific  perform- 
ance of  a  definite  covenant  to  grant  particular  leases,  has  the 
same  right  against  Stibbert;  who  cannot  say,  he  will  do  some- 
what less  than  Wood  engaged  to  do.    The  right  against  Stib^ 
bert,  if  any,  is  co-extensive  with  tiiat  against  Wood.    The  first 
question  offering  itself  to  the  consideration  of  a  Coutt  of  equity 
is,  whether  the  purchaser  had  notice.     I  have  no  difficulty  to 
lay  down,  and  am  well  warranted  «by  authority,  and  strongly 
founded  in  reason,  that  whoever  purchases  an  estate  firom  the 
owner,  knowing  it  to  be  in  the  possession  of  tenalits,  is  bound 

to 
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1794.         to  inquire  into  the  estates,  those  tenants  have.    It  has  bees 

Taylor       determined,  that  a  purchaser  being  told,  particular  parts  of 

V,  the  estate  were  in  possession  of  a  tenant,  without  any  infoiv 

Stibbbrt.     mation  as  to  his  interest,  and  taking  it  for  granted  it  was 

Parchaser  be-  Q,jy  fy^j^  y^^  ^  y^^^  ^^  bound  by  a  lease,  that  tenanl; 

g         »  par   jj^^  which  was  a  surprise  upon  him.      That  was   rightJtj^ 

was  in  do         determined ;  for  it  was  sufficient  to  put  the  purchaser  upon 

sioQ  of  a  te-    ^4^7'  ^^  h^  ^^  informed,  the  estate  was  not  in  the 

nant,  was         actual  possession  of  the  person,  with  whom  he  contracted; 

bound  by  the  that  he  could  not  transfer  the  ownership  and  possession  at  the 

lease.  same  time;   that  there  were  interests,  as  to  the  extent  and 

terms  of  which  it  was  his  duty  to  inquire.  In  this  particular 
case  there  is  not  merely  that  general  knowledge;  but  in  the 
treaty  the  particular  leases  and  tenants  were  described,  and 
the  leases  described  were  all  exhibited :  but  if  not  exhilHted, 
the  case  would  not  have  stood  the  worse.  The  questicm  of 
notice  therefore  proceeds  one  step  farther.  Stibbert  has  not 
only  the  general  notice,  that  the  estate  is  in  tenancy ;  but 
an  account  was  given,  that  there  were  particular  tenants, 
who  held  particular  parts:  and  he  was  told  they  held  by 
lease;  that  it  was  not  a  mere  occupation;  though  the  terms 
were  not  particularly  specified.  Leases  by  deed  are  usually 
attended  with  counterparts ;  those  by  copy  of  court  roll  are 
still  better;  for  the  evidence  remains  upon  the  rolls  of  the 
manor  in  possession  of  the  owner  or  steward.  Therefore  aU 
the  information  is  with  regard  to  both  descriptions  easily, 
come  at ;  and  more  easily,  with  less  trouble,  as  to  those  en- 
tered upon  the  rental  of  the  manor  than  the  others.  If  he 
has  notice  of  the  lease,  does  not  that  necessarily  import  no-' 
tice  of  all  the  covenants  in  it  (43)?  He  ought  to  inquiie 
into  the  lease  to  know  the  terms,  on  .which  it  was  granted, 
and  the  rent  paid;  always  speaking  of  it   with  regard  to 

the 

(43)    Hall   V.    Smith,    post^  the  timber:   Allen  v.  Aniktmy, 

Vol.    XIV,    426.      Walter    v.  1  3ier.  282 ;   2  Swanst.  281 ;   or 

Maunde^    1  Jac,  Sf  Walk.  181.  geaeral,   thoagh  incorrect,  nor 

So,  if  the  tenant  has  an  equit-  tice  of  incumbrances:  Ta^ior  r. 

able  agreement  for  a  sale  of  the  Baker,  5  Pri,  306.     See   also, 

premises    to    him:   Daniels    v.  post,  Vol.  X,  271.   XIII,  120, 1. 

Davison,  post.  Vol.  XVI,  249;  Newman  v.  Kent,  1  Jf cr.  240, 
XVII,    433;    or,    a   right   to 
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the  tenant.    He  must  look  at  the  whole  of  it.    It*  Is  im- 
portant with  regard  to  the  interest  he  purchases,  with  re- 
gard to  the  engagements,  he  is  about  to  contract  with  the 
tenants,  that  he  should  inform  himself  completely  what  their 
*  rights  are  with  regard  to  him,  and  his  rights  with  regard  to 
them.     Therefore  I  have  no  difficulty  to  say,  that  in  a  case 
much  less  strong  a  purchaser  knowing  the  estate  is  in  tenancy, 
and  being  informed  specifically^  that  it  is  in  lease,  is  bound  to 
know  all  the  contents  of  the  leases ;  and  cannot  take  upon 
himself  a  partial  knowledge.     But  when  he  was  told,    that 
Taylor  had  several  leases  with  covenants  for  renewal,  it  is 
absurd  to  allow  him  to  say,  he  looked  at  but  one.     That 
awakened  his  caution  at  least  to  look  at  the  others.     He  was 
satisfied  with  Wood's  opinion;  and  proceeded  without  farther 
consideration  to  complete  the  contract,  when  he  had  abund- 
ance  of  information  as  to  the  facts.     I  cannot  relieve  him 
against  that.    It  was  urged  with  great  force,  that  the  exception 
of  the  subsisting  leases  in  the  covenant  against  incumbrances 
could  not  be  confined  to  those  past  all  attaint  and  impeachment 
at  law.     The  effect  of  that  exception  is  to  protect  the  person 
conveying  from  the  consequences  of  any  act  to  tenants  having 
subsisting  leases,  which,  though  they  might  be  liable  to  legal 
objections,  yet  would  give^a  title  to  the  lessee  to  recover  upon 
the  covenant  for  quiet  enjoyment  against  the  person,    from 
whom  he  derived.     It  is  said,  Stibbert  could  not  avail  himself 
much  of  the  bfomation,  he  received  so  late  as  the  time  ap- 
pointed  for  execution ;  because  the  son  and  the  trustees  were 
parties ;  and  he  was  bound  to  pay  the  money.  There  were  other 
parties:   but  Wood  the  father  was   the  essential  party;    the 
gine  qud  non;  and  if  the  purchaser  was  deceived  by  that  party, 
from  whom  principally  the  conveyance  was  to  move,  whose  con- 
sent to  sell  was  a  necessary  quality,  and  could  have  had  a  right 
to  a  recompence  as  against  him,  this  Court,  if  hf  had  held 
back,  and  had  stated  a  substantial  ground,  would  not  have 
compelled  him  to  go  on,  and  take  a  worse  title,  or  more  in- 
cumbered estate,  than  he  contracted  for.     It  was  very  ingeni- 
ously  said,  that  the  effect  of  the  notice  could  only  be  notice, 
that  the  party  had  executed  a  lease ;  and  being  tenant  for  life, 
the  notice  could  only  convey  this  idea,  that  the  lease  was  such, 
as  in  equity  and  according  to  his  estate  the  tenant  for  life  w^ 
Vol.  II.  H  H  enabled 
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enabled  to  make.  The  notice  in  all  these  cases  is  not  the  iStte 
to  make  it^  but  that  such  lease  in  fact  exists :  but  the  argu- 
ment cannot  apply  against  actual  notice  interposed  before  pay- 
ment  of  the  money  and  execution  of  the  deed.  The  matter 
was  entire ;  and  he  might  haTe  retained,  if  he  could  have 
qualified  his  refusal.  The  great  argument  is,  that  as  the 
leases  would  have  been  void  as  against  the  son  and  issue  in  tail^ 
they  *  cannot  extend  farther  than  such  an  interest,  as  Wood 
the  tenant  for  life  could  give  under  the  terms  of  the  power. 
It  is  supposed  under  that^  that  the  son  would  havp  had  a  right 
to  decline  performance  of  the  covenant,  and  even  to  enter 
upon  the  tenants  claiming  under  the  leases,  if  they  were  a  con- 
travention of  the  power;  for  they  were  void  at  law;  and  thai 
the  trustees  to  protect  the  interests  of  the  issue  in  tail  would 
have  had  a  right  to  enter  to  avoid  these  leases.  I  admit  it: 
but  upon  what  ground  does  Stibbert  take  to  himself  that  right  t 
These  leases  are  not  void  undoubtedly :  they  are  good  for  the' 
life  of  Wood;  and  if  the  intermediate  estates  should  £iil  is 
his  life ;  and  an  estate  should  be  taken  after  his  death  mider 
his  reversion  in  fee,  they  would  be  good  to  aU  intents  and 
purposes.  They  are  not  void  therefore  in  themselves:  but 
they  are  voidable  unquestionably,  where  they  interfere  with 
the  interests  of  parties  claiming  under  the  consideration  of  the 
marriage  settlement.  Therefore  the  issue  in  tail  may  avoid 
them:  but  how  that  consideration  can  reach  a  person  not 
standing  under  that  consideration,  how  it  can  afiect  the  interest 
of  an  estate  taken  totally  out  of  the  settlement  by  execution  of 
the  power  to  sell,  I  cannot  conceive.  When  that  power  is  ex- 
ecuted, the  estate  is  taken  out  of  the  settlement :  the  mdj 
claim  under  the  settlement  is  as  to  the  price.  It  is  supposed^ 
the  estate  was  rendered  less  valuable ;  and  a  worse  price  was 
obtained;  by  which  the  parties  claiming  under  the  considenh 
tion  of  the  settlement  would  suffer.  That  ground,  if  propef 
parties  were  before  me,  would  do :  but  how,  against  whoai^ 
and  upon  what  terms  ?  Stibbert  must  argue  upon  this  suppo- 
sition ;  that  he  paid  less  than  the  estate  was  worth ;  that  be 
had  notice  of  the  settlement,  and  paid  an  inferior  price  to  the 
injury  of  those  claiming  under  the  settlement.  The  conse- 
quence is,  that  he  and  the  trustees  are  answerable  to  the  ob- 
jects of  the  settlement;  and  ought  to  make  good  what  he  had 
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Ao  right  to  purchase,  nor  they  to  seU,  at  an  inferior  price. 
The  case  put  is  strong,  and  the  consequence  undeniable,  that 
if  the  trustees,  and  the  ftither  and  son,  had  granted  a  long 
lease  at  a  pepper-corn  rent,  and  had  conveyed  to  Stibbert,  and 
he  had  paid  the  small  value  of  l&at  Reversion,  it  could  not 
displace  the  term ;   it  would  have  no  efiect  as  between  the 
persons  entitled  to  that  long  term,  and  the  person,,  who  pur* 
chased  only  the  reversion,  and  subject  to  that  term.    It  is  im- 
possible for  him  to  say,  the  interest  for  years  is  void,  and  he 
has  a  right  to  take  it,  not  for  the  purposes  of  the  settlement, 
but  for  his  own  profit ;  that  he  had  a  right  to  take  the  estate  as 
of  more  *  value  by  setting  that  aside  than  the  consideration,he 
had  paid.     The  true  consequence  as  to  the  settlement  is  this : 
when  the  parties  to  the  settlement  chose   to   execute  the 
power  reserved  to  the  father  and  son  to  appoint  new  uses  of 
the  fee,  the  settlement  with  regard  to  the  estate  was  a  nullity : 
it  was  gone;   and  the  purchaser  under  that  power  cannot 
claim  any  thing  under  the  settlement.    It  is  not  true  in  fact^ 
that  less  was  paid  on  account  of  these  leases:  but  if  so,  it  is 
not  competent  to  the  purchaser  to  claim  it,  not  in  order  to 
carry  the  value  over  to  the  uses*  of  the  settlement,  but  to  his 
ewn  pocket.     He  takes  the  legal  fee  from  the  trustees,  and  by 
the  appointment  of  the  father  and  son.    It  moves  from  them. 
If  the  son's  interest  can  be  conceived  in  existence,  I  doubt, 
whether  he  could  after  joining  dispute  it.    Therefore  on  pay- 
ment of  the  fine  by  the  Plaintifi*  Stibbert  shall  execute  the 
covenant  in  the  several  indentures,  under  which  the  Plaintiff 
holds,  and  the  agreement  contained  in  the  admission  by  copy 
of  Court  Roll.    I  am  not  now  to  determine,  what  will  be  the 
construction  of  the  covenant.     I  find,  there  have  been  opi- 
nions,  which  I   think  require  a  good  deal  of  consideration, 
perhaps  re-consideration,  as  to  the  effect  of  such  covenants ; 
and  cases  decided,  which  may  require  a  review :  but  I  would 
not  decide  it  here.  When  the  thing,  I  have  ordered,  is  done, 
it  becomes  a  legal  interest :  then  I  should  think  it  necessary 
as  to  the  construction  of  the  covenant  to  have  the  opinion 
of  a  Court  of  law.    The  Defendanl  SUbbert  must  pay  the 
costs  (44). 

(44)  See  2  8ck.  4*  Lef.  W9. 
HH2 
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1794.  Though  covenants  for  renewal  may  obtain  in  leases^  I  think 

it  not  well  considered  in  any  Court  to  imply  them  against 
express  words.     I  would  rather  bear  a  leaning  against  the  con- 
SrrBBERT.      struction ;  and  therefore  one  or  two  of  the  cases  strike  me  as 

requiring  a  good  deal  of  consideration.  I  allude  particularly 
to  the  cases  upon  leases  granted  by  Mr.  Booth  of  Lancashive^ 
ki  which  the  covenant  was  held  to  exist.^ 

C444J  ^ 

1794: 
July  20th. 

Jvguitist.  SHELDON  V.  BARNES. 

'Rolls. 
Devise,   sub-    JOHN  KNOTTESFORD  by  his  will  dated  July  3d,  177T, 

ject  to  a  term  directed  his  debts,  funeral  expences,  and  legacies,  and 
of  1000  years  Jgo  the  principal  of  debts  due  on  account  of  his  father,  not 
toil.  \n  strict  appearing  to  be  obviated  by  any  act  of  the  testator,  to  be 
.  ,  *  "  paid;  and  devised  several  estates  to  trustees  for  1000  years, 
in  strict  settle-  ^^^°*  ^®  appointed  his  executors ;  and  subject  thereto  devised 
ment;  and  af-  ^  ^  ^^^^  estates,  and  all  his  real  estates  whatsoever  and 
ter  other  limit-  wheresoever,  to  the  use  of  his  kinsman  Francis  Fortescue  for 
aiions  in  tail  life,  without  impeachment  of  waste  ;  remainder  to  trustees  to 
Femamder  preserve  contingent  remainders ;    remainder  to  his  first  and 

^^^    V^***         other  sons  in  tail  male ;  remainder  to  the  use  of  John,  eldest 

-..  -.  r\i.  son  of  ThonuM  Barnes,  for  life ;  remainder  to  trustees  to  pre- 
trust  of  the  .         .  .  '      ^  ,  .    /»  ,      , 

term  was  to      ^^HTe  contmgent  remainders ;  remainder  to  his  first  and  other 

raise  4000f.  to  ^^^^  ^"  ^  male ;  remainder  to  the  second  and  other  sons  of 
be  applied  6r8t  Thomas  Barnes  in  tail  male ;  remainder  to  the  use  of  the 
to  debts,  lega-  trustees  of  the  term,  or  the  survivor,  on  trust  to  sell  the  pre- 
eies,  &c.;  the  mises,  and  apply  the  produce  in  manner  themn  after  men- 
rents,  profite,  tjone^^  xhe  testator  declared  the  trust  of  the  term  to  be, 
and  emola-  .    ^ 

w.     *  that 

ments,  ariMng, 

growing,  or  receired,  from  the  estate  real  and  personal  to  be  applied  to 

debts  and  legacies,  and  afterwards  to  be  an  aggregate  fund,  and  attend  the 

inheritance;  the  interest  of  the 4000/.  to  be  paid  oat  of  the  rents  and  profits 

of  the  estates  in  Uie  term ;  the  rents  and  profi^ts  to  accumolate,  till  one  of  the 

devisees  should  attain  21 ;  then  to  be  paid  to  him:  by  codicil  the  testator 

reciting  the  tmst  to  sell  bequeathed  part  of  the  produce;  and  gave  all  the 

residue,  and  all  the  residue  of  his  personal  estate  not  disposed  of  by  his  , 

will,  to  his  legatees :  the  residue  of  the  money  raised  under  the  term  and 

of  the  personal  estate  is  to  attend  the  inheritance ;  and  the  interest  is* 

payable  to  the  tenant  for  life ;  the  principal  to  the  first  tenant  in  tail. 
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tKat  the  trustees  should  by  demise  or  mortgage  of  all  or  a 
competent  part  raise  as  soon  as  conveniently  might  be  after  his 
decease  4000/. ;  which  when  raised  he  directed  to  be  added  to, 
and  deemed  part  of  his  personal  estate,  and  together  with  the 
€ame  and  as  part  thereof  to  be  paid  and  applied  by  the  trustees 
and  their  executors  in  the  first  place  in  payment  of  his  funerid 
cxpences  and   just  debts,  and  in  payment  of  the  following 
legacies.     He  then  gave  several  legacies,   and    charged  the 
devised  estates  with  some  annuities ;  and  directed,  that  the 
mansion-house  should  be  let  within  twelve  months  after  his 
decease  with  the  furniture  for  as  long  a  term,  as  the  power  of 
his  executors  would  admit,   upon  condition,   that  the  tenant 
should  with  the  assistance  of  his  executors  keep  the  premises 
in  a  neat  husbandUke  manner,  having  before  directed,  that 
4;hey  should  be  so  kept,  and  that  a  proper  person  to  undertake 
that  charge  shoidd  be  appointed  with  a  salary,    and  having 
himself   made  the  first  appointment.     The  testator  farther 
directed,    that   all    rents,   profits,  and   emoluments,   arising, 
growing,  or  received  *byor  from  his  estate  real  and  personal 
should  go  and  be  applied  to  pa3rment  of  his  debts  and  legacies, 
and  afterwards  be  made  an  aggregate  fund,  and  attend  the 
inheritance,  and  that  the  interest  of  the  4000/.  should  be  paid 
out  of  the  rents  and  profits  of  the  estates  comprised  in  the 
term ;  and  he  authorized  Im  trustees  and  executors  during  the 
minority  of  Francis  Fortescue  and  John  Barnes  to  demise  the 
premises  for  the  best  and  most  improved  rent,  and  to  receive 
the  rents  and  profits,  nntil  Francis  Foriescue  or  some  or  one  of 
the  persons,  to  whom  he  had  devised  his  said  estate  for  life, 
should  attain  twenty-one ;   and  as  soon  as  Francis  Foriescue 
or  some  or  one  of  the  devisees  should  attain  that  age,  then 
that  his  said  trustees  for  the  time  being  should  pay  unto  him 
the  said  rents  so  received  in  the  mean  time  and  the  improve- 
ment thereof;  and  directed  all  his  plate,  except  some  articles 
specifically  bequeathed,  to  be  sold,  and  go  towai'ds  a  pecuniary 
fund. 

By  a  codicil  dated  April  ^ih^  1780,  the  testator  in  case  of 
failure  of  issue  male  of  John  Barnes  gave  a  legacy  to  Tliomas 
Barnes^  whom  he  substituted  in  the  place  of  one  of  his  trus- 
tees ;  and  he  altered,  revoked,  and  added,  some  legacies ; 
and  reciting,  that  he  had  by  his  will  devised  his  said  real  estate 

in 
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[♦445] 


A4$ 


CASES  m  CHANCERY. 


1794. 


Sheldon 
Barkbs, 


[♦446] 


jn  default  of  issue  male  of  the  -several  pcarsiMiSj  to  whom  thf 
jsam^  was  thereby  limited,  upon  trust  to  be  sold^  and  that  he 
had  not  by  his  said  wHl  directed^  in  what  mamier  the  moneyt 
which  should  arise  from  the  sale^  should  be  disposed  <>£>  he 
therefore  disposed  of  the  money  arising  from  the  sale  of  hif 
isaid  xeal  estate^  by  his  will  directed  to  be  sold,  in  manner  fot 
lowing ;  lie  gave  6000/.  part  thereof  to  John,  Francis,  Theor 
dosia,  and  Frances,  sons  and  daughters  of  Captain  Fartescue^ 
in  equal  shares  and  proportions;  and  all  the  residue  of  the 
money  arising  from  the  saile  of  the  said  estate,  and  also  aV 
the  residue  of  l^us  personal  estate  not  disposed  of  by  his  sud 
wiU,  he  gave  unto  all  and  every  the  legatees  in  his  said  wift 
and  codicil  except  those,  whose  legacies  were  revoked,  to  be 
divided  among  them  vx  such  shares  and  proportions  and  acr 
cording  to  their  several  and  respective  legacies  in  his  said  will 
and  codicil. specified. 

The  testator  had  no  other  real  estates  than  those  comprised 
in  the  term  of  1000  years.  *  The  bill  was  filed  by  legatees 
against  the  trustees  and  executors ;  and  by  decree  the  term 
yras  ordered  to  be  sold ;  and  the  usual  directions  were  given» 
By  an  order  made  Jidy  5th,  1784,  by  the  late  Master  of  fk^ 
JtoUs  it  was  declared,  that  the  residue  of  the  balance  in  the 
hands  of  the  trustees  after  answering  the  purposes  durec);ed  by 
the  decree,  which  would  then  constitute  the  clear  residue  of 
the  testator's  personal  estate  not  specifically  bequeathed,  and 
also  the  residue  of  the  4000/.  were  to  be  considered  as  an* 
nexed  to  the  inheritance  of  the  testator's  real  estate,  and  to  ge 
,with  the  same,  as  far  as  the  rules  of  law  would  allow ;  and  it 
was  (ordered,  that  those  smns  should  be  laid  out  in  the  S  per 
cent.  Bank  Annuities  in  the  name  of  the  Accountant  Greqeitji 
in  trust  in  the  cause  subject  to  &rther  order;  and  th^it  thf 
interest  should  firom  time  to  time  be  laid  out  in  the  purchase 
of  the  like  annuities  ;  witib  liberty  to  apply,  when  any  persooi 
should  become  entitled.  The  Plaintiff  Sheldon  on  the  part  of 
himself  and  other  legatees  petitioned  to  have  this  part  of  dial 
order  reheard,  insisting,  that  such  residunry  smns  passed  by 
the  codicil ;  and  ought  to  be  divided  among  the  legatees  in  4if 
will  and  codicil  according  to  the  directions  of  the  codicSr 
^pon  farther  directions  it  w^  also  prayed,  that  the  fun^ituir 
of  the  mansion-house  should  he  declared  to  he  part  of  the 
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residue  of  the  personal  estate,  and  should  be  sold.  Francis 
Fortescue  haying  attained  twenty-one  petitioned^  that  subject 
to  the  term  the  rents  and  profits  received  by  the  trustees,  and 
the  residue  of  the  personalwestate  and  the  money  raised  under 
the  ternv  should  be  paid  to  him* 


1794. 


Shbldok 

V. 

Babnbs. 


Master  of  the  Rolls. 
Every  word  of  this  wiH  must  be  canvassed.  It  is  hardly 
possible  to  reconcile  one  part  with  another.  I  do  not  see,  that 
in  the  declaration  of  the  trusts  of  the  term  he  repeats  the 
debts  of  his  father :  but  the  words  '^  just  debts"  must  by  re* 
ference  to  the  former  pai't  include  those.  First  consider  the 
construction  of  the  will  independant  of  the  codiciL  The  estate 
the  trustees  had  was  a  nominal  estate  of  1000  years ;  but  merely 
to  raise  that  sum ;  and  it  i^  extraordinary,  that  he  then  gives 
them  a  power,  which  under  the  trust  term  they  would  not  have 
had,  as  to  letting  the  mansion-house ;  mentioning  their  power, 
though  there  was  no  such  power.  The  first  question  is,  what 
he  means  *  by  the  rents,  profits,  &c.  of  his  real  and  personal 
estate,  which  subject  to  the  debts  and  legacies  is  to  be  an 
aggregate  iund,  and  to  attend  the  inheritance.  He  has  given 
the  trustees  nothing  but  so  much  as  is  necessary  for  discharg- 
ing these  trusts ;  therefore  it  can  hardly  be  supposed,  he  means 
the  rents  and  profits  of  the  real,  which  should  arise  out  of  the 
devise  to  Fortescue  in  strict  settlement ;  for  nothing  is  given  to 
them  except  the  term.  Therefore  I  think,  it  must  be  the  rents 
and  profits  of  so  much,  as  they  might  by  demise  or  mortgage 
raise  for  the  purposes  of  the  term,  of  which  they  were  trustees; 
for  otherwise  I  should  take  away  the  rents  and  profits  from  the 
person  entitled  in  strict  settlement  for  an  indefinite  term. 
When  was  it  to  become  an  aggregate  fund  to  attend  the  inhe-* 
ritance  ?  There  is  nothing  here  to  stop  it,  when  the  devisee 
was  twenty-one:  but  they  might  go  on  receiving  to  an  indefinite 
time.  From  the  direction  to  pay  the  interest  of  the  4000/.  out 
of  the  rents  and  profits  of  the  estates  comprised  in  the  term  it 
may  be  supposed,  he  did  not  mean  all  the  rents  and  profits  of 
his  real  estate,  that  might  at  any  time  be  received,  to  be  an 
aggregate  fund:  but  he  had  a  conception  of  rents  to  arise  from 
the  term.  He  then  authorizes  them  to  do  what  they  had  no 
power  to  do;  to  demise  the  premises,  wliich  must  be  those 

comprised 
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1794.         comprised  in  the  term^  to  receive  the  rents  and  profits  during 
^"^^"^^  the  minority  of  the  devisee,  and  at  full  age  to  pay  them  over 

1^^  to  him  with  the  improvement  thereof.     It  is  very  inconsiatent, 

Barnbs.      as  it  stands  in  the  will.    The  first  words  Uterally  taken  would 
carry  all  the  rents  and  profits,  unless  his  notion  of  attending 
the  inheritance  was,  that  the  first  devisee  attaining  twenty-one 
should  have  all  this.     That  I  think  was  his  meaning:   but 
upon  these  vague  words  I  cannot  construe  it  an  absolute  gift 
to  the  first  attaining  twenty-one.  The  pecuniary  fund  mentioned 
in  the  last  clause  must  mean  the  fimd  before  mentioned  arising 
from  the  4000/.,  &c.     Upon  the  face  of  this  will  it  is  clear, 
that  the  personal  fund,  as  far  as  it  was  to  attend  the  inherit- 
ance, was  to  attend  these  estates ;  and  would  have  gone  with 
Land  devised    the  real,  as  far  as  the  rules  of  law  would  permit :  the  money 
to  be  sold ;  the  arising  from  the  sale  of  the  real  estate  the  heir  would  have 
producep^^j^j  taken ;  for  ♦there  was  no  disposition  of  that  (45 ).     If  that  is 
...  ^  clear,  as  to  the  perscHial  and  the  surplus  of  the  4000/.  it  would 

ter-meotioned  *  ^®  *  ^^  ^  *^®  successive  tenants  for  life  of  the  interest  with 
if  lio  disposi-  nested  interests  in  the  principal  to  such  as  should  first  come  m 
tion  is  made,  esse,  and  should  have  estates  of  inheritance,  subject  to  be 
the  heir  shall  divested  by  other  persons  having  prior  estates  of  inheritance 
^1^®*  coming  in  esse  during  the  continuance  of  the  life  estate.   Upon 

the  codicil  it  is  contended  for  the  legatees,  that  he  had  not  by 
the  wiU  disposed  at  aU  of  his  personal  estate,  any  more  than 
he  had  of  the  money  produced  by  the  sale  of  the  real  ^aftet 
failure  of  issue  male  under  the  limitations ;  and  that  it  is  inr- 
possible  he  could  intend  as  a  beneficial  interest  to  the  legatees 
to  give  the  residue  of  the  personal,  which  he  must  have 
meant  to  be  a  personal  benefit,  afler  failure  of  those  limita* 
tions.  I  should  have  thought,  there  was  great  weight  in  this 
upon  the  absurdity,  if  it  was  not  perfectly  clear,  that  sucK 
absurdity  did  belong  to  his  intention ;  for  it  is  evident,  that 
was  his  intention  as  to  the  money  produced  by  the  sale  of  the 
real;  the  residue  of  which  he  takes  up  and  couples  with  the 
residue  of  his  personal;  and  it  is  not  more  absurd  as  to  th^ 
one  than  the  other.    Therefore  I  cannot  construe  these  words 

upon 

(45)  There  is  no  equity  be-  happens  to  have :  see  Ckitiy  v« 

tween  real  and  personal  repre-  Porter,  ante,  271,  and  the  noteq^ 

fentatives  to  change  the  qaality.  Vol.  I,  45,  204. 
.which  at  the  death  the  property 
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upon  the  idea  of  absurdity  contrary  to  the  construction  to  be 
put  upon  the  will»  Then  it  comes  to  this ;  that  he  had  given 
it  by  the  will  to  attend  the  inheritance ;  and  after  those  estates 
should  be  spent  he  had  left  it  undisposed  of.  The  codicil 
operates  only  on  what  is  not  given  away  by  the  wilL  He  had 
given  the  residue  of  the  personal,  as  far  as  the  rules  of  law 
would  permit,  to  attend  the  inheritance:  beyond  that  he  had 
not  given  it  at  all;  therefore  the  codicil  operates  upon  the 
residue  after  payment  of  the  debts  and  beyond  those  limita- 
tions. This  is  by  no  means  to  be  called  a  tlear  case.  I  have 
changed  my  opinion  more  than  once.  It  is  a  very  inconsistent 
and  absurd  will:  but  upon  reading  it  over  and  over,  and  con- 
sidering the  most  safe  construction  to  be  put  upon  the  will, 
first  independant  of  the  codicil,  theii  with  it,  I  am  not  war- 
ranted to  differ  firom  Lord  Kenyan  in  the  construction;  viz. 
that  by  the  will  the  personal  given  is  attendant  upon  the  in- 
heritance ;  and  the  codicil  has  j^ven  only  what  remains  aft;er 
the  attendance  on  the  inheritance  fails ;  which  will  be,  when 
any  person  having  an  *  eistatd  of  inheritance  comes  in  esse. 
It  was  contended  to  be  too  remote.  If  it  was  a  gift  of  per- 
sonal not  till  an  indefinite  failiure  of  issue  male,  it  would  be  so : 
but  the  thing  itself  is  given  to  the  issue  male,  when  any  come 
tn  esse ;  therefore  there  is  no  suspension  or  locking  up  of  the 
property  beyond  what  the  rules  of  law  permit.  The  declara- 
tion therefore,  that  this  fimd  shall  attend  the  inheritance  as 
far  as  the  rules  of  law  will  allow,  is  right. 

As  to  the  petition  of  Fortescue,  as  first  tenant  for  life  he 
must  have  all  the  rents  ahd  profits  subject  to  the  term :  but 
as  to  the  residue  of  the  money  raised  under  the  term  and  the 
personal  estate,  the  consequence  of  its  forming  an  aggregate 
fund  and  attending  the  inheritance  is,  that  the  interest  only  is 
payable  to  the  tenant  for  life :  but  the  principal  will  vest  in 
the  first  tenant  in  tait    The  furniture  must  be  sold* 
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AugyMt  \a.  CROWDER  v.  CLOWES. 

Rolls. 
Testator  ore-    HPHE  testator  created  a  term  of  500  years  for  x>ajmtient  of 
ated  a  term  for  debts  and  legacies;  and  gave  a  legacy  in  the  following 

debts  and  lega-  {^.^mB :   "  I  give  to  my  niece  LatUia  Dawson  the    sum  of 
cies,  and  gave  ^s  iqqqi  ^  ^^  p^^  ^^  j^^r  immediately  after  my  decease,  uk 

1000/.    to   his      ,,  1.         1.       U     U  ^TiTT  'A      uT^ 

niece  to  be         ^^*®^  should  happen  to  be  then  married:  but   if  my 

paid  immedi-    "  ^^  niece  should  happen  not  to  ba  married  at  the  time  of 
ately  after  his  "  W  decease,  then  I  direct  the  interest  for  her  said  legacy 
decease,  if  she  *'  of  1000/.  to  be  paid  to  her  for  and  during  the  tema  of  her 
should  be  then  "  natural  life ;  to  be  calculated  and  paid  to  the  day  of  her 
married  ;^  if     a  death,   or   till  she  should  be   married,   which    shall  first 
^       f  k  ^    'A  "  ^PP^**  >  *^^  '^  ^^^  should  die  unmarried^  then  the  prin- 
leffsov  to  be    ''  ^P^  ^^  ^^  kgacy  of  1000/.  to  lapse  for  the  benefit  of  the 
paid  her  for      "  person,  who  may  be  entitled  to  my  real  estate." 
life,  to  be  calcnUted  and  paid  to  the  day  of  her  death  or  marrisge ;  if  she 
should  die  unmarried,  the  legacy  to  lapse  for  the  benefit  of  the  estate;  and 
by  eodieil  he  gave  her  200^  in  addition  to  what  he  had  given  her  by  the 
will :  held,  that  the  additional  legacy  is  to  be  raised  out  of  the  same  fund, 
and  sabject  to  the  same  eonditions;  and  the  legatee  having  married  after 
the  testator's  death  b  entided. 

[  450  ]  By  codicil  he  gave  to  his  said  niece  ''  the  farther  sum  of 

'*  200L  in  addition  to  what  I  have  given  her  by  my  within 
"  written  will" 

The  legatee  was  unmarried  at  the  death  of  the  testator ; 
but  married  soon  afterwards.  The  bill  was  filed  by  her  with 
ber  husband  claiming  these  leg^ies. 

Masteh  of  the  Rolls. 
A  legacy  sub*      As  to  the  codicil.  Lord  I^urlow  has  determined^  that  sub- 
stituted  for  an*  ^tituted  and  added  legacies  shall  be  raised  out  of  the  same 
other  shall  be  fond^  and  subject  to  the  same  conditions^   There  is  no  doubt. 

V^  i-        iL.  J  ^^^  ^  there  sre  not  express  words  or  necessary,  and  I  will 

the  Tiame  tand  -j  i.i     •     t    at      i»        v    t.    •        •        •^  .# 

d     b'    t  to  ^^  unavoidable,  implication  from  his  havmg  given  it  over,  if 

the  same  con-  ^^^  ^^^  unmarried,  I  cannot  supply  it.    I  cannot  dive  into 
ditions.  ^  intention,  unless  it  is  so  expressed  as  to  satisfy  me,  he 

did  mean  it.  The  only  question  is,  whether  upon  reading  this 
legacy  and  coUpUng  it  with  the  codicil,  which  may  have  efiect 
upon  the  word  ^'  addition/'  it  is  not  clear,  he  meant  to  ghre 

h^r 
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her  this,  when  she  married.  Is  it  not  the  same  as  to  say,  it 
shall  not  lapse^  if  she  does  marry  ?  I  am  clearly  of  opinion 
it  must  be  raCised  (  46  )• 


(46)  Ante^  Leacroft  ▼.  May- 
nard,  YxA.  1,  2^9.  Post,  Waine- 
wrigfti  ▼.  Wainewriffktt  III,  568. 
PMlipiyf.€kan^erlame,iy, ^11. 


Upton  V.  Lord  Ferrertf  V,  801. 
Cooper  V.  Datf,  dilfer.  154.  Ex 
parte  Rogers,  8  MaM.  449« 


1794. 


Crowder 

C^0W£$» 


PAGE  «.  LEVER.        •  ^»*- 

Amgfmi  lit. 

^HE  bill  was  filed  on  the  part  of  an  infant  against  the    Plea  of  a  fiiia 
heir  and  executor  of  Sir  Ashton  Lever  to  have  pos-  ^^'-rikdt  b*- 


«e8sion  of  an  estate  delivered  up,  iand  an  account  of  the  rents  ®*^*®  °® 

was  stated* 
und  profits^  and  of  the  value  of  such  parts,  as  had  been  sold. 

The  Defendants  pleaded,  tha|:  in  1738  Sit  Darcy  Lever  and 

lanotber  being  in  possession  of  the  estate  and  reeeipt  of  the 

rents  and  profits  levied  a  fin^  to  the  use  of  Sir  Darcy  Lever 

in  fee,  who  continued  in  receipt  of  the  rents  till  his  death  in 

]74<1,  when    the  preioises  descended  to   Sir  Ashten  Lever; 

«irho  in  1764  levied  a  fine  to  the  use  of  himself  in  fee. 


The  Lord  Cbancellpr  expressed  his  opinion  strongly  against 
the  bill ;  as  it  appeared  on  the  face  of  it^  that  long  before  the 
jyear  1732  the  Z^ev^^  claipied  the  fee  and  inherit^nqe;  and 
had  been  in  possession  sixty  years  after  the  expiration  of  a 
i;erm  set  up  by  the  bill,  whe^  there  was'  no  impediment  to 
|;ry  the  ti^e  at  law ;  the  Plaintiff  therefore  could  have  no 
^^medy  at  law  for  want  of  seisin  within  twenty  years ;  and  it 
fiffras  a  pure  legal  title:  but  as  posses3ion  only  was  alleged  in 
^738,  when  the  fine  was  levied*  wd  not  any  seisin,  the  plea 
mras  on  that  ground  over-ruled,  with  liberty  to  amend.  On 
f  his  pqint  were  cited  Story  v.  l4>rd  Windsor,  Z  Aik.  630»  and 
f::^lpr^t  V.  Siratton,  23d  July,  1774  (  47). 

(47)  Dobso»  V.  Leoitbetter,  post,  Vol.  X1I(>  280. 
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^794.  LORD  LONSDALE  v.  LITTLEDALE. 

August  2d. 

Bill  lies  to  set  rpHE  bill  stated  the  following  case.     The  Plaintiff;  tenant 

aside  for  frand  foj  ygg  without  impeachment  of  waste^  with  divers  re- 

an  award  made  jn^inders  over,  of  the  manor  of  St.  Bees  in  Cumberland  with 

r    rt    f  1  ^  i^  appurtenances,  and  of  divers  messuages^   lands,  oo^ 

under  9Ui  and  ^^^^^    ^^^  hereditaments,   at    and  near   Whitehaven^    iridi 

10th  WUl.  III.  po^ei*  to  grant  building  leases,  in  1763  let  a  piece  of  ground 

c.  l&.  part  of  that  estate  near  Whitehaven  to  Samttel  Martin  to  hold 

An  award  in  a  the  same  to  his  heirs  and  assigns  for  ever  at  an  annual  rent 

canse  depend-  ^f  19/,  js,.  with  reservation  to  the  Plaintiff  and  his  heirs  of 

•       •         • 

ing  18   not        ^ij  ^jj^jgg  and  seams  of  coal  and  other  mines  and   mineifb 

whatsoever,  as  well  opened  as  unopened,  or  which  might  at 
any  time  be  opened   or    found   in    the  premises,  with  fiill 
hberty  and  power  for  the  Plaintiff  and  Ids  servants  to  work 
the  same.     The  lessee  built  a  house,  and  afterwards  made 
some  additions  and  improvements,  upon  the  premises ;  wbidi 
in  or  about  January,  1791,  were  by  mesne  assignn^ents  vested 
in  the  Defendant  Littledale.    In  January,  1791,  'the   Plain* 
tiff*'s  workmen  in  working  his  coal  mines  at  a  considerable 
distance  from  the  premises  broke  into  an  old  mine ;  from  whidi 
came  a  vast  quantity  of  water,   by  means  of  which,    it  was 
alleged,  part  of  the  demised  premises  gave  way,  and  shrunk; 
and  the  buildings  thereby  sustained  some  damage.     IMtledak 
brought  an  action  in  the  Court  of  King's  Bench ;  and  upon 
the  trial  it  was  ordered  by  consent,  that  the  verdict  should  be 
[  *  452  ]      for  *  nominal  damages  with  costs ;  and  that  it  should  be  rsv 
ferred  to  a  person  to  be  named  by  the  Counsel  to  ascertain  the 
value  of  the  house  and  premises  at  the  time  of  the  acddentit 
and  that  on  payment  of  the  same  with   costs  of  the  action 
Littledale  should  convey  to  the  Plaintiff.     The  order  was  made 
a  rule  of  Court ;  and  the  Defendant  Golden  being  appointed* 
'  to  make  the  estimation  certified  the  value  to  have  been  3517JL 

The  bill  charged  the  said  valuation  to  be  manifestly  unjust, 
partial,  and  excessive;  that  in  1782  the  premises  were  sold 
under  a  bankruptcy  for  only  1120/.  subject  to  the  rent;  that 
Zt///!^cfa/!^  purchased  them  in  1775  for  1575/.  subject  to  the  ren^ 
and  expended  very  little  in  additions  and  improvements ;  that 
Golden  went  u|>on  the  value  in  London^  did  Qot  seek  informs- 

tKKI 
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tion  concerning  the  value  at  Whitehaven,  neglected  it  when 
offered,  and  was  governed  by  a  book  called  1/ie  London  Price 
Book  ;  and  that  after  his  appointment  he  had  several  private 
meetings  with  Littledaiey  his  agents,  servants,  and  workmen ; 
And  consulted  with  them  how  to  increase  and  swell  the  said 
valuation.  The  bill  therefore  prayed,  that  the  Defendants 
might  discover  the  several  matters  therein  mentioned,  and 
that  the  certificate  might  be  declared  void  as  unjust,  excessive, 
and  extravagant,  and  an  injunction  from  all  proceedings  at 
law  upon  it;  and  that  the  fair  value  might  be  ascertained  by 
the  Court. 

f  4 

Each  Defendant  put  in  a  separate   general  demurrer  to 
aU  the  discovery  and  reUef. 


1794. 
Lord 

LONSDALB 

V. 

LiTTLEDACHi. 


Attorney  General  and  Mr.  RomiUy^  for  the  demurrers. 
The  Plaintiff  could  have  had  aU  the  relief,  he  wanted,  in 
the  Court  of  King's  Bench  ;    and  the  statute  9th  and  10th 
WiU.  I^.  c.  15.  requires,  that  the  application  shall  be  made  to 
the  Court,  in  which  the  award  is  made  a  rule  of  Court.     This 
Court  has  never  entertained  a  bill  to  set  aside  an  award  made 
a  rule  of  a  Court  of  law ;  Ward  v.  Periam,   cited  by  Lord 
Hardmcke,  2  Ves.  316.    Hampshire  v.  Youngs  2Atk.   155. 
Anderson  v.  Coxeter,  IStr.  301.      Hall  y.  Mister,  ISalk,  84. 
This  is  a  bill  filed  at  the  distance  of  two  years  to  set  aside  the 
judgment  without  any  circumstance  but  what  might  and  ought 
to  have  come  under  the  consideration  of  the  Court  of  law. 
A  motion  was  necessary  to  enter  up  judgment ;  then  any  cir- 
cumstance might  have  been  stated.     If  they  *  examine  Golden 
as  ,a  witness,  the  bill  must  be  dismissed  as  against  him. 


[  •463} 


Lord  Chancellor. 
There  is  great  force  in  the  reasons  urged  against  the  relief 
the  Plaintiff  is  entitled  to :  but  I  must  here  take  the  case 
made  by  the  bill  to  be  true ;  and  cannot  look  to  any  thing 
else ;  but  must  forget  what  I  have  occasionally  and  judicially 
heard.  The  ground  of  the  demurrer,  that  this  is  an  award 
made  under  the  statute,  can  never  hold.  I  agree  with  the  ob- 
servation in  Lucas  v.  Wilson,  2  Bur.  701,  that  awards  made 
in  causes  depending  are  not  awards^  tp  which  the  statute 
relates :  but  the  jiuisdiction  of  this  Court  is  not  barred  by 

a  reference 
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1704.  h  referenee  under  the  statute  ( 48)  ^  nof  has  it  ever  hefem  so 

^p^l  received ;  for  it  is  always  part  of  the  rule  at  nisi  prins^  that 

LoNSDALB  ^^  parties  shall  bring  no  bill  in  equity  either  agaiitat  the  ar* 

V.  bitrators  or  each  others    In  the  late  ease  of  Burian  r.  Peirie 

\  the  award  was  a  rule  of  the  Court  of  Common  Pleas ;  and  no 
Upou  an  award    , .      .  ,  ,  *•  i         ,  ^ 

miMle  a  role  of  ^RI^^^***^'*  ^*®  taken  :  that  term  was  part  of  the  rule :  a  motion 

a  Conrt  of  law  ^"^^  made  for  an  attachment  for  suing  in  this  Court :  on  the 

one  term  be-    affidavits  made  upon  that  the  Court  thought,  there  was  a 

ing,  that  no      tliscretion  in  afifbrcing  that  term  of  the  rale  ;  and  thit  in  die 

bill  in  eqnity    particular  case  that  discretion  ought  not  to  be  exercised  to 

snail  be  filed,  pj^gyeni;  ^n  application  to  this  Court  for  a  discovery,  and  aH 

,      .  ,.     the  relief  consequential  upon  it.    But  that  beinir  a  temr  of 

law  has  a  dis-  . 

cretion  to  en-  *^®  ^^  **  ^^^*  manifestly  shews  there  is  a  discretion  in  thii 
force  that  term  ^urt ;  and  the  only  relief  to  be  had,  if  that  term  is  broken, 
or  not,  is  what  the  Court  of  law  may  do.    Therefore  it  is  not  a  cause 

of  demurrer,  that  the  parties  have  proceeded  at  law,  and  Huit 
there  would  be  a  remedy  in^  that  Court.     That  proceedii^ 
under  the  authority  of  the  Court  of  law  may  be  perfectly  in- 
competent; for  that,  which  would  subvert  the  award,  may 
arise  out  of  the  answers  in  equity.    There  lA  a  great  difierenee 
between  compelling  that  discovery  inr  answer  to  pointed  inter* 
rogatories  and  affidavits  at  kw.    There  you  cannot  press  them 
to  make  a  full  answer.    The  case  made  by  the  bill  is  a  dis^ 
tinct  charge,  that  Golden  refused  to  hear  evidence  to  diminirii 
the  value ;  and  consulted  with  the  other  Defendant,  and  per* 
sons  employed  by  him,  in  setting  that  value.     That  reqmiti 
Arbitrator         an  answer.     Golden  cannot  demur;  for  there  is  a  charge  of 
coinbinmg         eombmation.    I  should  decree  him  upon  ♦that  to  pay  the 
shall  paycosU.  eosts(40).    He  is  according  to  the  state  of  the  biH  an  agent 
"-  -^      of  the  other  Defendant  in  the  fraud  upon  the  Plaintiffl     The 

discovery  in  the  answer  may  lead  to  the  case  against  lAUkdtik. 
Golden  is  a  necessary  party  to  the  bill.     His  answer  may 
V      entitle  him  to  have  the  biU  dismissed  as  against  him,  and  ts 
have  the  costs.     Over-rule  the  demurrers. 


(48)  See  post,  Nichols  v.ChaUe,  in  this  case.  Ante,  Vol.  I, 
Owineti  v.  Banniiter,  Vol.  XIV,  Post,  Vol.  IX,  68.  So  coauais- 
265,  680 ;  and  the  note  534.  sioners  foi;  partition  moat  not 
—  V.  JUiUs,  XVII,  419.  consider  themselfos  agents  for 

(49)  Ckiooi  V.  LftqMesHet  2  Fei.  the  parties,  by  whom,  thej  srs 
315,  and  Ward  v.  Periam^  cited  nominated,  Vol.  XI,  160« 
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17d4. 
JERRARD  r.  SAUNDERS-  ^"^'^  |"'  ^' 

^HE  bill  stated  the  following  case.     In  1711  John  Har-     Defendant, 
fington  seised  in  fee  demised  to  Gonld  for  a  term  of  ^^^""^  ^^  *»- 
1000  years ;  which  about  the  year  1730  being  by  mesne  m-    .       f        i 
signments  vested  in  Harris^  subject  to  a  mortgage  to  BeU  ^^|^  consider- 
lamy^  was  purchased  by  Christopher  Jerrmrd ;  and  by  inden>  gtion  withoat 
tures  between  the  mortgagee,  Harris^  Christopher  Jerrard,  notici»»  shall 
and  his  trustees,  some  time  in  or  about  the  year  1730,  the  not  be  com- 
tnore  particular  date  whereof  the  Plaintiff  has  not  been  able  P^U^d  ^  ■**• 
to  discover,  as  such  deed  is  in  the  custody  of  the  Defendant^  *^®'  farther, 
the  premises  were  assigned  for  the  remainder  of  the  term 
in  trust  for  Christopher  Jerrard  for  life ;  remainder  to  his 
ton  Thomas  Jerrard  and  Susannah  his  wife  for  the  lives  of 
them  and  the  survivor ;  remainder  for  all  and  every  the  child 
and  children  of  their  bodies  Uving  at  the  death  of  the  sur- 
vivor, their  executors,  &c.  in  default  of  such  issue,  then  sub* 
ject  to  the  appointment  of  Christopher  by  deed  or  w91;  in 
default  of  appointment,  for  the  executors,  administrators,  and 
assigns  of  Thomas.     Christopher  held  till  his  death  in  1749 : 
then  ThomM  entered,  and  held  till  his  death  about  fifteen 
years  ago :  his  wife  died  in  his  life ;  and  the  Plaintiff  as  their 
only  surviving  diild  entered.    The  Defendant  under  colour 
of  some  mortgage  from  Thomcis  Jerrard  has  got  in  his  pos^ 
session  the  settlement  of  1730   and   the  other  title-deeds; 
and  has  filed  a  bill  of  foreclosure  and  brought  two  eject- 
pients.     The  bill  charged,  that  the  Defendant  knows,  that 
such  settlement  or  some  other  was  executed  by  Christopher 
Jerrard,  whereby  the  Plaintiff  is  entitled  as  aforesaid,  or  to 
some  other   interest    in  the  premises;    and  the  Defendant 
*or  some  person  with  his  privity  now  has,  or  lately  had,  the      [  *4^  j 
said  deed  or  some  counterpart,  duplicate,  abstract,  extract^ 
recital,  minute,  or  memorandum,  thereof;  and  the  Defendant 
has  seen  and  heard  the  contents,  and  knows,  such  settlement 
did  or  does  exist,  and  where  it  now  is,  and  in  whose  Custody 
)ie  last  saw  it,  and  what  is  become  of  it ;  and  in  case  it  has 
been  torn,  defaced,  burnt,  obliterated,  cancelled,  destroyed,  or 
made  away  with,  that  was  done  by  or  with  the  privity  of  the 
Pefendant  to  defraud  the  Plaintiff;  and  that  the  Defetidant 

knows. 
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knows,  that  Thomas  Jerrard  was  only  tenant  for  life,  and  \aA 
had  no  right  to  make  such  mortgage,  &c.  and  knows  and 
believes,  that  an  abstract  of  Thomas  JerrartTs  title  including 
t)ie  said  settlement  of  1730,  and  wherein  some  notice,  redtal 
or  memorandum  thereof  and  of  the  trusts  and  the  rights  of 
ITiomas  Jerrard  and  the  Plaintiff,  or  some  assertion  or  sug- 
gestion tending  to  a  discovery  thereof  and  of  the  Plaintiff's 
claim,  was  made,  was  sent  and  deUvered  to  the  Defendant 
and  the  several  mortgagees  and  incumbrancers,  under  whom 
he  derives,  or  some  agent  for  them,  before  execution  of  the 
mortgage,  under  which  the  Defendant  claims,  and  payment 
of  the  consideration ;  which  the  Defendant  knows  and  believei 
was  after  he  and  they  had  perused  the  said  settlement,  and  had 
fidl  notice  of  the  trusts*  The  bill  therefore  prayed,  that  the  De- 
fendant might  answer,  and  produce  the  settlement  and  all  other 
title-deeds,  &c.  and  an  injunction  from  proceeding  at  law. 

The  Defendant  pleaded  a  mortgage  without  notice  actod 
or  constructive ;  which  plea  was  over-ruled,  because  tiie  fibcb 
from  which  notke  were  inferred,  were  not  denied  ( 50  ). 

An  answer  was  then  put  in  stating  a  feoffment  of  Marck^ 
1731,  by  Christopher  Jerrard  to  Harris^  in  trust  for  Christih 
pher  Jerrard,  his  heirs  and  assigns :  that  on  the  death  of 
Christopher  the  premises  descended  upon  his  son  TkomaSt 
who  on  the  1st  of  June,  174d,  mortgaged  to  Baylegf.  The 
answer  then  stated  several  assignments  of  that  mortgage,  by 
which  in  1763  it  became  vested  in  Alice  Dicker,  who  by  wffl 
in  1774  gave,  all  the  residue  of  her  personal  estate  and  jseeu- 
rities  for  money  in  trust  for  her  grandson  the  Defendant,  in 
case  he  should  attain  31 ;  under  which  in  1784  the  said  mort- 
gage was  assigned  to  the  Defendant;  that  Thomas  Jerrard 
by  his  will  in  1777  reciting  the  mortgage  made  ^  by  him  di-^ 
rected,  that  it  should  remain  a  charge  upon  the  premises  and 
not  be  paid  out  of  his  personal  estate ;  that  he  was  in  posses* 
sion  and  pretended  to  be  seised  in  fee  at  the  time  of  the  mort- 
gage. The  answer  then  stated,  that  those,  under  whom  the 
Defendant  claimed,  were  mortgagees  for  valuable  consideration 
without  notice  of  the  settlement,  &c. ;  and  that  the  Defendant 
does  not  know,  or  believe,  that  an  abstract  of  Tltomas  JerrmrJtt 
title,  &c«  was  sent,  &c.  (directly  as  charged  in  the  biU)  to  AUee 

Diekr 
(50)  Ante,  187.    4  Bro.  C.  C.  322. 
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Dicier  or  any  of  the  said  ttiortgagees:  that  the  Defendant 
has  no  objection  to  prove  the  originals  of  the  deeds  set  forth  ; 
that  he  believes,  Alice  Dicker  actually  paid  the  mortgage 
money  without  any  notice  whatever  of  the  title  set  up  by  the 
Plaintiff;  and  therefore,  and  because  the  Plaintiff  does  not 
offer  to  confirm  the  mortgage,  and  this  Court  ctoes  not  compel 
a  discovery,  which  might  hazard  the  title  of  a  mortgagee  bond 
fi€le  and  without  notice,  the  Defendant  insisted  upon  these 
several  matters  as  if  he  had  pleaded  them  in  bar  to  the  dis- 
covery prayed  touching  the  lease  by  the  bill  alleged  to  have 
been  made  by  Harrington,  or  the  assignments  or  the  settlement 
therein  stated,  upon  which  the  Plaintiff  founds  her  claim  to 
the  mortgaged  premises,  upon  which  the  mortgage  now  re- 
mains due  to  the  Defendant  with  a  large  arrear  of  interest 
and  costs* 

A  great  number  of  exceptions  were  taken  to  the  answer, 

and  were  allowed  by  the  Master  upon  the  principle,  that  a 

Defendant  who  submits  to  answer,  is  boimd  to  answer  fully. 

•  The  point  came  before    the  Court   on    exceptions    to    the 

report 

-    For  the  Plaintiff  were  cited  Cookson  v.  Ellison^  2  Bro. 
C.  C.  852,  and  Shepherd  v.  Roberts,  3  Bro.  C.  C  239. 
'    For  the  Defendant  the  following  cases  were  mentioned: 
JPinch  V.  Finch,  2  Ves.  4S1.     Earl  of  Suffolk  v.  Green,  1  Atk. 
450;  that  though  a  plea  or  demurrer  is  over-ruled,  the  same 
matter  may  be  insisted  upon  by  answer :  East  India  Company 
V.  Campbell,  1  Ves.  246 ;  Gunn  v.  Prior ;  where  the  Plaintiff 
claimed  as  heir  suggesting  an  out-standing  term :  a  plea,  that 
he  was  not  heir,  was  over-ruled :  the  Defendant  then  answered 
^to  the  same  effect ;  and  insisted,  that  he  was  not  bound  to 
answer  farther:    the  Master    reported   the    answer    insufR- 
cient :  but  on  exceptions  Lord  Kenyon  would  not  make  the 
Defendant  answer,  unless  the  Plaintiff  would  go  to  issue  to 
try  whether  he  was-  heir,  or  not.   *  It  was  also  said,  that  in 
Shepherd  v.  Roberts  {5\ ),  Lord  Thurlow  upon  exceptions  to 
the  farther  answer  changed  his  opinion ;  and  that  in  Neuman 
V.   Godfrey  {52),     15th   April,   1778,    Lord  Kenyon    said, 
Cookson  v.  Ellison  was  wrong. 

(61)  3  Bro.  C.  C.  239.  Bavis,  Vol.  XVI,  262,  And  the 

(62)  2  Bro.  C.  C.  332.    See  as     notes  265. 
to  negative  pleas,  post,  Jones  v. 
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I^ard  CnANCECLOR. 
I  am  relieved  from  all  difficulty  as  to  the  two  cases  before 
Lord  Tkurlow.     Cookson  v.  EUison  is  certainly  mistaken ;  and 
though  the  other  is  truly  reported,  it  appears  that   Loi4 
Tlwrlow  afterwards  changed  his  opinion.    Those  are  the  <mi1j 
cases,  that  at  all  embarrassed  me.     I  have  looked  into  Sogers 
V.  Searle,  ft  Freem.  Sf.     It  is  impossible  that  could  be  die 
determination  of  Lord  Nottingham ;  that  if  the  Plaintiff  has 
a  legal  title,  the  Defendant  cannot  protect  hjmself  as  a  puiw 
chaser  for  valuable  consideration :  but  he  may,  if  ll>e  Plaintiff 
has  an  equitable  title.    It  is  directly  contrary  to  what  he  Iui| 
down  soon  after  he  got  th6  great  s^(53).    The  very  rev^rsf 
was  often  stated  by  him:  it  was  laid  down  by  him,  that  agunst 
a  purchaser  for  valuable  consideration  diis  Court  had  qo  juris* 
diction.    Fagg's  Ccue  (54)  was  determined  by  him;  the  De^ 
fendant  bad  picked  up  from  the  conveyancer's  table  die  deed, 
that  affected  his  tide ;  and  though  he  gat  it  in  that  manner, 
laord  Noitingfiam  would  not  oblige  him  to  set  it  forjth.   A  eaae^ 
that  occurred  to  my  recollection,  produced  many  points :  it  is 
Basset  v.  Noswortht/,  Finc/i,  102,    The  Plaintiff  took  up  the 
cause  as  heir  of  Lady  Seymour ^  claiming  under  a  legal  tide: 
the  Defendant  set  up  a  purchase  for  a  viduable  cpnsideratiop 
without  notice :  Lord  Bridgeman  hod  over-ruled  the  plea ;  in 
consequence  of  which  a  great  variety  /pf  proceedings  too^ 
place  in  this  Court.     It  came  before  JjOX^  N^tlngk^nn  i  he 
reversed  Lord  Bridgeman' s  order;  and  suppressed  aH  the 
proceedings  that  took  place  in  consequence  of  0i6  producdof 
and  discovery.    The  book  does  not  state  it  amiss  :  **  A  pmw 
*^  chaser  bond  fide  without  notice  of  any  de£^ct  in  his  dtl^  i| 
^'  the  time,  he  made  the  purchase,  may  buy  in  a  statute^  or 
''  mortgage,  or  any  other  incumbrance ;  and  if  he  can  defei)4 
^'  himself  at  law  by  any  such  incumbrance  bought  in,  his  adr 
*^  versary  shall  never  be  aided  in  a  Court  of  equity  for  setdng 
*^  aside  such  incumbrance ;  for  equity  will  not  disarm  a  pyiv 
^/  chaser,  but  assist  him;  and  precedents  cf  diis  natuj^  ar^ 
*^  very  antient  and  numerous ;   viz.   where  the  Court  hat^ 
**  refused  to  give  any  *  assistance  against  a  piju-cha^er  eidief 
"  to  an  heir,  or  to  a  widow,  or  to  the  fatherless,  pr  to 
**  ditors,  or  even  to  one  purchaser  against  another." 

(53)  Burlace  v.  Cook,  2  Freem.  2f. 
(64)  Cited  1  Vem.  52. 
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t  am  perfectly  satisfied  upon  the  general  reasoning,  that 
tliis  Court  will  never  extend  its  jurisdiction  to  compel  a  pur- 
chaser, who  has  fully  and  in  the  most  precise  terms  denied  all 
the  circumstances  mentioned  as  circumstances,  from  which 
notice  may  be  inferred,  to  go  on  to  make  a  fiurther  answer  as 
to  all  the  circumstances  of  th^  case,  that  are  to  blot  apd  rip 
up  his  title.  To  do  so  would  be  to  act  against  the  known 
established  principles  of  this  Court.  I  think,  it  has  been 
decided,  that  against  a  purchaser  for  valuable-  consideration 
without  notice  this  Court  will  not  take  the  least  step  imagin- 
able (55).  I  beliere,  it  is  decided,  that  you  cannot  even  have 
ft  bill  to  perpetuate  testimony  against  him.  I  am  pretty  suiq^ 
}t  is  determined,  that  no  advantage,  the  law  gives  him,  shall 
be  taken  from  him  by  this  Court.  The  doctrine  as  to  the 
Jurisdiction  of  this  Court  is  this :  you  cannot  attach  upon  the 
conscience  of  the  party  any  demand  whatever,  where  he 
stands  as  a  purchaser  having  paid  his  money,  and  denies  all 
potice  of  the  circumstances  set  up  by  the  bill.  The  only 
doubt  I  had  was  as  to  two  excfiptions,  that  ought  I  think  to 
have  received  an  answer.  There  is  in  them  something  lik^ 
fL  suggestion  of  spoliation:  "  that  the  Defendant  has  not 
^'  stated,  whether  such  settlement  was  burnt,  torn,  defaced, 
f*  obUterated,  cancelled,  destroyed,  disposed  of,  or  made  away 
'*  with,  and  by  whom;  and  whether  that  was  by  the  De- 
Mfendant's  consent  and  privity  to  defraud  the  Phuntiff." 
Upon  looking  into  the  bill  there  are  interrogatories  of  this 
fiatuire;  but  there  is  no  charge  or  case  of  spoliation  made. 
T^ese  two  must  therefore  follow  the  fate  of  the  others.  The 
exceptions  to  the  report  must  be  allowed  (56). 
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(55)  Walwyn  v.  Zee,  post, 
Vol.  IX,  24. 

(56)  See  Cartwright  v.  Hately^ 
ante,  Yol.  I,  292.  This  decision 
adds  to  the  cases  excepted  at 
the  end  of  that  case,  page  294, 
in  the  note,  that  of  a  purchaser 
for  valuable  consideration  with- 


out notice.  The  general  ques- 
tion, that  a  Defendant  cannot, 
by  answer,  refuse  to  answer 
fully,  is  now  decided.  Leonard 
V.  Leonard^  1  Ball  Sf  Beat.  320. 
Somerviiie  v.  Mackay,  post. 
Vol.  XVI,  382. 
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171>4.  RENISON  V.  ASHLEY. 

AugP8t2d,4ih.  ^^ 

BtA  for  dfsco-  HpHE  bill  stated  the  Mlowing  case.     The  Plaintifis  Anne 

Tery,  and  deli-  Renison  and  Jane  Kelson  are  great  grand-daughters  and 

Tery  of  a  set^  M-heiresses  of  John  Izzard  the  elder,  and  grand-daughters 
tlemen^  under  ^ ^  co-heiresses  and  only  issue  in  tail  of  Thonuu  Izzard  the 
.• .  ,  ,  elder,  one  of  the  sons  of  the  said  John^  and  nieces  and  co- 
other  tide-  heiresses  of  Thomas  Izzard,  son  and  heir  of  Thomas  the  elder, 
deeds,  andpos-  John  Izzard  the  elder  being  seised  in  fee  of  certain  premises 
session  of  the  in  Ramsbury,  which  were  drrided  by  him  into  two  tenements^ 
estate :  demur-  and  having  only  two  sons,  John  and  Thomas^  at  the  marriage 
rer  to  all  the  ^f  hjg  g^  j^j^  ^jtjj  Catherine  Goaltey,  about  Ae  year  1715^ 
i^lief,  an  j^y  ^^^  ^^^  ^^  deeds,  settlement,  will,  articles,  agreement, 

t  f  th  co\eiiBXity  or  instrument  in  writing  duly  executed,  all  the  said 
Settlement,  for  P^^^i^uses  were  for  good  and  valuable  consideration  settled  or 
want  of  equity;  agreed  to  be  settled  to  the  use  of  John  the  eleler  and  bis  wife 
and  answer  for  the  lives  of  them  and  the  survivor;  remainder  as  to  one 
admitting  the  moiety  to  John  the  son  and  his  wife  in  the  same  manner ;  re- 
settlement aod  ttainder  to  the  first  and  other  sons  of  the  marriage  in  tail ; 

o  oriDg  ^P*^  j^mainder  to  the  daughters  in  tail;  remainder  to  the  right 
dttce  It;  and     ,.^t,,»,.«  ,         ,  .  , 

denvinir   that    "^*'®  of  Jahn  the  elder  m  fee;  as  to  the  other  moiety  to  the 

Defendant  hsd  ^^^^  ^^  Thomas  the  other  son  for  life;  remainder  to  his  first 

any  other  rela-  And  other  sons  in  tail;  remainder  to  his  daughters  in  tail; 

tire  to  Plain-  remainder  to  the  right  heirs  of  John  the  elder  in  fee;  or  in 

tiff's  title :  the  gome  other  manner,  so  that  the  Plaintifis  have  become  entitied 

title  being  le-  ^  ^  whole  premises,  of  a  moiety  at  least,  or  some  other 

11      1         right  or  interest.     The  aforesaid  or  some  other  deed,  ftc 
would  only 

order  the  sot-  ^^^^^y  *«  P""^  ^^w*  «>  J^*^'  o*"  «>™«  counterpart, 
tlement  to  be  ^^V7»  &^  extract,  abstract,  &c.  tending  to  a  discovery  of  the 
prodaced  at  contents,  are  or  were  in  the  custody  of  the  Defendant;  or  she 
the  trial ;  the  hath  read  and  heard  the  contents.  John  Izzard  the  elder 
demurrer  and  his  wife,  or  one  of  them,  continued  in  possession  till  the 

thereforegoing  ^^^^^  of  John  the  survivor  in  1725.  John  the  son  and  his 
r  r  ih  n  ^"^^'  ^'  ^^^  ^^  them,  continued  in  possession  of  one  moiety 
fondant  had  ^^  ^^^  death  of  the  survivor  in  1767:  then  their  only  son 
leave  to  amend.  ^'^^'^  ^^  '"  possession  till  his  death  in  1772;  and  on  his  death 

without  issue  his  only  surviving  sister  Jane  and  her  husband 
John  Day  either  with  or  widtout  the  children  of  a  deceased 
sister  Sarah  Snelgrote  entered,  and  cotimiued  in  possession  of 

that 
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that  moicfty  till  the  death  of  Jane,  who  survived  her  husband^ 
and  died  in  1779;  and  then  the  Defendant,   a  daughter  of 
John  Day  by  a  former  wife,  .wrongfully  entered,  and  has  ever 
since  kept  possession.    As  to  tibe  other  moiety,  Thomas.  Ixxard 
the  son  of  John  the  elder  was  in  possession  till  his  death  in 
1735:  then  bis  only  son  and  heir  Thomas,  or  the  said  Jane 
Day,  and  the  Defendant,  or  some  person  claiming  under  hinn 
entered,  and  continued  in  possession  till  his  death;  and  ever 
since  his  death  Hhe  Dcffendant  has  wrongfuHy  continued,  and 
now  is,  in  possession.    The  bill  charged  several  applications 
for  a  discovery  and  production  of  the  settlement  ^  that  no  re- 
covery was  suffered  by  any  person  having  a  sufficioit  interest 
to  bar  the  intail;  that  the  Defendant  knows  that;  and  that  all 
the  premises  upon  the  death  of  ThowMu  Izzard,  grandson  of 
John  the  elder,  and  uncle  of  the  Plaintiffs,  in  1791  descended 
upon  the  Plaintiffs,  as  only  surviving  issue  in  taU  of  Thomas 
Ixzard  the  elder,  and  co-heiresses  of  John  the  elcler,  with 
respect  to  one  moiety ;  and  with  respect  to  the  other,  as  such 
co-heiresses,  the  estate  in  tail  being  spent.    The  bill  then 
8|ated  the  pedigree ;  and  piayed,  that  the  Defendant  might 
make  a  full  disclosure  of  these  several  matters ;  and  deliver 
up  possession  of  the  estate,  and  the  said  deed  or  deeds,  &c» 
or  other  instrument,  whereby  the  premises  were  so  settled,  or 
lu  any  manner,  so  that  the  Plaintiffs  have  become  entitled,  and 
the  counterparts,  &c.  with  the  title  and  other  deeds  relating  to 
the  premises  in  the  custody  of  the  Defendant ;  and  account 
for  the  rents  and  profits  since  the  death  of  Thomas  Ixsard, 
tbe  unde  of  the  Plainti^ 

As  to  the  whole  discovery  and  refief  prayed  by  the  biH, 
except  so  far  it  seeks  a  discoinery,  whether  any  deed  of  settle- 
ment is  in  possession  of  the  Defendant;  and  whether  any 
applications  were  made  for  a  discovery  and  production  thereof^ 
the  Defendant  demurred ;  for  that  the  Plaintiff*'8  title,  if  any, 
was  at  law ;  and  as  to  so  much  of  the  discovery  prayed,  as  was 
not  demurred  to,  the  Defendant  by  answer  admitted,  that  she 
bad  in  her  possession  a  deed  dated  June  2d,  1713,  whereby 
Johnlzzard  the  elder  in  consideration  of  the  marriage  (f 
his  son  John  conveyed  all  the  premises  to  the  use  of  himself 
for  life:  remainder  to  his  wife  for  life;  remainder  as  to  one 
moiety  to  John  the  son   for  life;  remainder  to  Catherine 

his 
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bis  wife  for  life;  remainder  to  the  heirs  of  tiieir  bodies;  re^ 
mainder  to  the  heirs  of  John  the  elder  in  fee ;  as  to  the  other 
moiety  to  Thomas^  his  other  son,  for  life;  remainder  to  the 
heirs  of  his  body ;  remainder  to  John  the  elder  in  fee.  The 
answer  also  admitted,  that  the  Defendant  had  a  copy  of  the 
♦  said  deed ;  and  offered  to  produce  both,  as  the  Comt 
should  direct;  and  denied,  that  she  has,  or  ever  had  m  her 
possession,  custody,  or  power,  any  other  deed  or  deeds,  iih 
strument  or  instruments,  writing,  or  any  copy  or  duplicate  of 
any  deed,  instrument,  or  writings  by  or  through  which  the 
Plaintifis  do  or  can  derive  or  make  out  their  title  to  the  said 
premises^  or  any  part  thereof,  or  in  any  respect  thereto. 

Mr.  Lloyd  and  Mr.  HcUl^  for  the  PLuntiffs^ 
'  To  a  bill  merely  to  have  a  deed  delivered  up  an  affidavit, 
that  it  is  not  in  the  possession  of  the  Plaintiff,  is  not  neces- 
sary:  it  is,  if  reUef  is  prayed:  Anon.  1  Ch.  Ca.  9S\  ;  \Eq. 
Ca.  Ab.  13,  pi.  1.  Anon.  I  Fern.  180.  Godfrey  v.  Turner^ 
1  Fern.  ^7.  Anon.  Pre.  Ch.  536.  Whitchurch  v.  Golding, 
tjid  Saunders  v.  Stevens,  2  P.  Will.  541.  These  cases  admiti 
that  if  the  Plaintiff  has  not  the  deed  in  his  custody,  and  makes 
(he  necessary  affidavit,  that  gives  the  Court  jurisdiction.  The 
demurrer  covers  too  much.  The  Plaintiffs  are  entitled  to  a 
discovery  as  to  the  pedigree,  the  various  deaths,  and  if  they 
are  disinherited,  by  what  means. 

Mr.  Simeon,  for  the  Defendant. 
The  only  question  is,  whether  this  is  a  title  at  law  or  in 
equity.  The  nature  of  the  demurrer  is,  that  this  Court  has 
no  jurisdiction.  A  demurrer  to  all  the  discovery  and  relief,  if 
good  to  the  relief,  will  be  allowed  as  to  the  whole,  though  il 
covers  too  much  in  respect  of  some  little  matter  of  discovery, 
to  which  the  Plaintiff  is  entitled ;  Price  v.  James,  %Bro.  C.  C, 
SI 9.  Measter  v.  Brampston,  cited  ibid.  282.  Charles  t« 
Taynsum,  Exch.  July  1 792  ( 57 ). 

(67)  Frjf  V.  Pe^H,  2Bro.  C.  C.  V,  185.  VI,  63,  686.  Body- 
280.  CoHis  V.  Swayne,  4  Bra.  kin  v.  Longden,  VIII,  2.  Ba- 
C.  C.  480.  Post,  Brandon  v.  ker  v.  Mtllish,  X,  644.  Cor- 
Sands,  614.  Loker  y.  Rolle,  don  v.  Simkinson,  XI,  60U.  Cor- 
Eyves  v.  Byves,  Vol.  ill,  4,  343.    poration  of  CarUUs  v.  Wiisomt 
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Lord  Chancelloe. 
This  is  a  pure  ejectment  b31  as  to  the  title  to  the  land  ( 56  )< 
The  only  allegation  calUng  for  an  answer  is  as  to  this  deed. 
The  Court  will  direct  it  to  be  produced  at  the  trial;  but  no 
more.  The  Plaintiffs  have  no  right  to  a  discovery  of  the  pedi-' 
^ee,  unless  they  lay  a  foundation  for  it ;  otherwise  no  manf 
would  bring  an  ejectment,  that  had  any  complication  in  it. 
The  cases  cited  for  the  bill  go  no  farther  than  this,  that  the 
loss  of  the  instrument  with  the  affidavit  entitles  the  Plaintiff  ta 
M,  decree  quoad  the  matter ;  ^  the  loss  of  a  bond  gives  a  right 
to  a  decree  for  payment  of  the  money ;  and  so  of  a  deed,  i 
Jigree,  no  general  demurrer  could  be  put  in  to  such  a  bifl^ 
The  jurisdiction  is  transferred  to  a  certain  extent.  But  what 
is  the  equity  in  tUs  case  !  Is  it  possible  f!onr  me  to  decree,  that 
the  deed  shall  be  delivered  up?  There  is  no  allegation  of 
infancy,  a  term  out-standing,  or  that  possession  was  gained  by 
findue  means.  The  F1ainti£&  state,  that  under  colour  of  a 
legal  title  the  Defendant  entered  as  heir,  which  title  they  deny^ 
The  only  relief  I  can  give,  is  to  enable  them  to  make  out  their 
title  at  law.  They  will  get  possession  of  the  deed  by  a  sub- 
poena  duces  tecum :  if  they  recover,  the  deed  will  remain  in 
Court,  if  there  is  any  doubt  about  the  establishment  of  the 
title  afterwards ;  and  upon  judgment  in  ejectment  would  be 
•delivered  up  to  them.  If  the  party  does  not  bring  the  deed, 
the  act  of  the  party  will  give  the  Plaintifi^  an  eqfiity,  which 
they  have  not  at  present.  This  is  another  of  the  fishing  bills, 
fliat  I  do  not  like  to  see  in  this  Court.  A  spirit  of  prying  into 
titles  has  got  into  the  Court,  that  is  highly  dangerous  to  the 
title  of  every  man  in  England.  I  fancy  it  proceeds  upon  the 
principle,  we  were  discussing  in  the  last  cause ;  that  if  you  get 
&  word  of  an  afnswer,  every  thing  in  the  bill  must  be  answered. 
There  is  a  little  doubt  as  to  the  mere  matter  of  form.  The 
relief  particularly  prayed  I  cannot  give :  but  I  doubt,  whether 
the  demurrer  ought  not  to  have  been  a  little  qualified  as  to  the 
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XIII,  276.  XVn,216.  Jones 
V.  Jones,  3  Mer.  162,  502. 
1  Swanst.  204.  So  as  to  a  plea, 
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and  demur  to  the  relief,  Hodg- 
kin  V.  Longden,  VIII,  2.  Todd 
V.  Gee,  XVII,  273,  216. 

(58)    Post,    Loker   v.    liolk. 
Vol.   Ill,  4.     Ciow  v.  Tyrrell, 
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relief.  It  is  said,  if  I  allow  the  demurrer,  there  is  an  end  of 
the  cause ;  and  I  cannot  make  an  order  upon  the  Defendant  to 
produce  the  deed  at  the  triaL  It  is  not  meant  to  that  extent; 
for  though  the  Defendant  demurs,  she  offers  by  the  answer  to 
produce  the  deed,  as  the  Court  shall  direct*  The  objection  is 
only,  that  the  Plaintiffs  have  no  right  to  proceed  in  equity: 
but  it  is  not  meant,  that  the  Court  should  be  debarred  firom 
making  an  order  for  the  production.  I  should  have  no  diffi- 
culty in  ordering  that.  If  the  bill  had  stated  plainly,  that  they 
had  brought  an  ejectment,  and  could  not  proceed,  because  the 
deed  was  in  your  possession,  the  Court  would  compel  a  di»i 
covery  and  production.  I  should  upon  motion  direct  it  to  be 
produced  in  consequence  of  the  answer.  Though  the  title  is 
legal,  the  Plaintiffs  have  certainly  a  right  to  the  discovery,  and 
to  the  aid  of  this  Court  for  the  production  of  the  deed  to  re- 
move a  term,  that  *  might  be  set  up  as  an  impediment.  That 
is  a  species  of  relief.  Therefore  I  doubt,  the  answer  haa 
Qver-ruled  the  demurrer. 


The  Defendant  had  leave  to  amend. 
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RICHARDSON  r.  ELPHINSTONE. 


f^EORGE  RICHARDSON  by  his  marriage  articles  m 
1789  covenanted  to  pay  to  his  wife,  in  case  she  should 
survive  him,  200/.  free  of  all  deductions  in  the  name  of  a 
us  and  to  pay  JQjnture,  and  the  sum  of  50/.  to  provide  herself  with  a  house, 
«  . .  '  .  yearly  during  her  life,  to  commence  at  Whitsunday  or  J/or- 
200/.  as  a  join-  ^l^^'*^*  which  should  first  happen  after  his  decease.  After* 
tore,  and  50/.  wards  by  his  will  he  directed  his  debts  to  be  paid,  and  gave 
to  provide  her-  his  wife  for  life  the  capital  messuage  at  P.  in  Cormcall,  with 
self  with  a       the  household  goods,  plate,  linen,   and  china,  therein;    and 

boQse,  yearly    devised    an  estate  to  his  eldest  soi^,  when  he  should  attain 
for  life :  after-  .        .  ^ 

wards  by  will  ^ 

be  gave  her  for  life  an  estate  and  house,  above  the  value  of  100/.  a  year, 
with  the  household  goods,  Ac.  and  an  annuity  of  100/.  commencing  and 
payable  at  different  times  from  those  in  the  articles:  held  not  a  perform- 
ance ;  nor  intended  as  a  satisfaction ;  no  such  intent  being  expressed, 
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twenty-one.     Then  reciting  avticles,  into  which  he  had  en*  1794. 

tered,  to  associate  captains  of  India  ships,  he  gave  certain  „     ^*"^ilii<iM 

directions  relative  thereto;  and  then  gave  all  the  residue  to  9. 

trustees  upon  trust  to  invest  the  same  in  stock,  and  to  permit       £lphin<* 

his  wife  and  her  assigns  to  receive  IQOL  per  cam.  during  her 

life.     He    then  gave  annuities  to  his  children,   sister,  and- 

uncles;  and  declared,  that  the  several  annuities  as  well  to  his 

wife  and  children  as  to  his  sister  and  uncles  should  be  payable 

half  yearly,  and  commence  from  the  day  of  his  death.    The: 

testator  died  in  1791.     The  estate  devised  to  his  wife  for  life 

was  above  the  value  of  100/.  per  ami.    The  question  was, 

whether  the  provisions  in  the  will  for  the  wife  were  a  perform* 

ance  of  the  covenant ;  or  were  intended  as  a  satbfaction«. 

Master  of  the  Rolls. 
The  recital  of  the  articles  to  associate  captains  of  India  ships 
is  not  immaterial;  for  it  shews,  obligations  of  that  nature  did 
occur  to  him.  The  first  question  is,  whether  this  is  a  perform- 
ance *  which  was  the  great  question  in  Lee  v.  d*Aranda  (59  )-     [  *464i  ] 
and  the  other  cases,  where    a   person  covenanting  to  leave    Covenant  to 
a  sum  of  money  has  not  done  so;  but  has  left  his  personal  '®*^®  •  sum  of 
property  to  descend,  so  that  an  equd  or  greater  sum  would  ™®"®J ;  whicn 
go  according  to  the  covenant.    Lord  Hardwicke  held  it,  not  &  »  .  ■* 

satisfaction,  but  a^rformance;  and  rightly.    This  cannot  be  ^^^  jg  p^^. 
held  a  performance.    There  is  a  different  time  of  commence-  mitted  to  de- 
ment.    If  it  is  not  a  performance,  can  this  Court  according  to  scend,  so  tliaC 
the  rules  construe  it  intended  as  a  satis&ction ;  for  it  is  a  ^Q  equal  or 
question  of  intention?    By  holding  it  a  satisfaction  I  should  fi?'®*^®'^  •'•"* 

overturn  many  cases,    Eastwoqd  v.  Vinpk^  2P.  Will.  618,  was        ,.    ^     , 

cordug  to  tlie 
pretty  nearly  as  strong  as  this.     In  Broughton  v.  Brrington,  ^^^^^3^1 .  ij,^! 

7  Bro.  P.  C.«12,  the  bounty  by  the  will  greatly  exceeded  the  j^  ^  perform- 
other  provision.     The  last  case  is  Haynes  v.  Mico^y  li'^'o*  ance. 
C.  C.  1£9.     There  the  excess  of  the  sum  given  by  the  will, . 
and  payable  in  six  months,  was  more  than  a  compensation  for 
the  interest  of  the  other  sum  payable  in  .a  month  after  his 
decease.     Lord  Thurlow'w^&  so  struck  with  the  general  rea- 
soning, that  he  was  very  near  decreeing  it  a  satisfaction :  but 
l^pon   farther  consideration  he  changed  his  opinion.     After 

these 
(^9)  3  Atk.  419.  \Yes.   1.      Seo   Garthshore  v.  ChaUe^  post. 
Vol.  IX,  1. 
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1794.  these  cases  It  would  be  a  presumption  in  any  one  sitting,  where 
I  do,  to  hold  this  a  satis&ction;  and  when  it  is  considered, 
how  much  more  material  it  is,  that  certainty  should  be  pur- 

Elphin«  sued,  than  that  conjectures  should  be  formed  of  the  intention, 
^^^^^^  and  how  ^asy  it  would  be  to  say  it  shouU  be  a  satiafiu^tion,  if 
he  intended  it,  even  if  it  was  res  hUegra,  I  should  hc^  that 
where  a  man  is  under  an  obligation  to  do  an  act,  and  do6s  nol» 
do  it,  but  does  something  else,  that  may  by  ingenuity  be  coa^ 
etrued  a  satisfaction,  it  is  safer  to  say,  it  is  not  a  satiafactioQ. 
But  I  am  not  to  be  understood  to  go  upon  the  cases  of  provi- 
sions for  children ;  for  they  stand  upon  a  different  ground  (60)^ 
These  three  cases  are  nearly  upon  the  same  fi>otiiig  as  ibm 
case  of  a  bond  debt  due  to  a  stranger  (61  )•  Here  if  the  tes-^ 
tator  had  the  articles  in  contemplation,  it  is  absurd  to  suppose 
he  should  give  a  real  estate  in  satis&ction  for  half^  and  an 
annuity  payable  and  commencing  at  different  times  for  the 

[  ^465  ]      other  half,   provisions  so  extremely  different,  *  without  ex^ 

pressing  it  to  be  a  satis£EU^(m.    Therefore  this  is  no  satis* 
&ction  of  the  covenant {62). 

(60)  EUiMom  V.  Chakiom,  3  Bro.  generally  stated  thus  :  whether 
C  C.  61.  Ante,  Vol.  I,  100,  the  provision  by  the  will  it  a  sa- 
and  the  references  in  the  note,  tisfaction :  bat  where,  as  in  this 
page  112.  The  cases  are  col-  case,  the  first  provision  lies  in 
lected  by  Mr.  Ccx,  at  the  end  of  contract,  the  atmost  effect  of  an 
Copley  V.  Coptey,  1  P.  Will.  148,  intended  satisfaction  by  will^ 
and  in  Mr.  Sanders'^  note  to  Bel-  that  cannot  be  considered  a  per- 
lasis  V.  Uthwatt,  1  Atk.  427.  formance,  will  be  to  raise  a  case 

(61)  Chaneey*g  CoiCt  1  P.  of  election.  Where  the  first  pro« 
Will.  408.  Thlion  v.  Cottim,  vision  is  voluntary  and  revocaUe, 
post,  Vol.  IV,  483.  the  second  will  be  a  satisfSustion, 

(82)  Bkmthf  v.Widmare,  IP.  if  »o  intended;  npea  whioh  the 

Wm,  324.    See  Mr.  Cos^b  note,  oases,   where  the  advancement 

in  whioh  the  oases  of  perform^  of  a  portion  has  beea  held  a 

ance   and  satisfaction  are  dis*  satisfaction  of  a  legacy,    bate 

tioj^ished.     This   qoestion  .is  tamed. 


CASES  IN  CHANCERY.  405 


CLfiNNELL  V.  LEWTHWAITE.  1704. 

THORNtON  V.  TRACY.  ^«i^  »'^ 

Rolls. 

^T^HESE  causes  were  independent  of  each  other:  but  in-    Xxectitor  ii 
volving  the  saJne  question,  and  being  brought  forward  entitled  to  aa 
Under  rimilar  circamstanees.  they  were  lx>nBidered  and  decided  ^"^^^qaeaUied 
together;   and  the  general  observationa  of  the  Court  were  ,        / 
Applied  to  both.  «troi"nd  vie 

The  former  arose  upoti  thd  following  will  of  John  Lewth*  i^ut  presamp* 
loaitey  dated  October  SOth,  1780;   ''  I  John  Lewihwaite   of  tion   against 
^'  fVkitehaviin  in  the  county  of  Cumberland^  gentleinao,  being  him :  a  legacy 
**  willing  and  mindful  to  dispose  of  my  worldly  estate  do  make  ^  him  afTonls 
"  this  my  kst  will  tod  testament  in  manner  following.    Aa  ^^^^  presamp- 
'' touching  the  worldly  estate^  wherewith  it  has  pteasied  God    ^!\*    ^  ^^^^ 
**  to  bless  me  in  this  life,  I  giv^,  devise^  and  dispote  of,  the  jn»g||#:Qu :«  ^.a 
*'  same  m  the  following  mariner  and  fohn^  Imprimis  I  givd  mbsible  to  re^ 
**  and  bequeath  unto  my  kinswoman  Mm*  Poetletbwaiie  and  but  that;   and 
*^  her  heifs  for  ever  lOOO/.    I  also  give  unto  my  kinswoman  is  not  to  be 
^'  Mrs.  Elizabeth  Hunter  and  hte  heirs  for  ever  600/.    I  also  confined  to  tlie 
"  give  unto  her  sister  Mrd.  Agnes  Lewthwaite  and  her  heird  ^™«  ^^  m^Vmg 
*^  500/.    I  also  give  unto  Mi*.  John  Lewthwaite  of  the  island  . 
^^  of  Dominica  and  his  heira  my  freehold  messuage  ahd  tene-  ^^^^  *.      . 
^'  ment  at  Kirksanton  in  the  teid  county  of  Cumberland.    I  tention  at  that 
**  also  give  unto  Mr.  William  Lewthwaite  of  Broadgdte  in  time  only. 
''  the   said  county  1000/.     I  also  give  unto  the  said  John   Residue  unbe^ 
**  Lewthwmte  and  *  his  heirs  all  my  freehold  messuages  and  r*4ggi  ^^^^^b'* 
^*  tenements  in  King  Street^  Queen  Street^  Roper  Street^  and  *"  "®" 

''  Strand  Street,  in  Whitehaven  in  the  said  county ;  and  in 

*  executor,  wpo 

"  default  of  issue  lawfully  begotten,  to  his  brother  Mr.  Wil-  ^^^  ^  legatee 

^'  liam  Lewthwaite  and  his  heirs  for  ever ;  and  J  do  hereby  np^n  ^j^  {^^ 
**  make  and  appoint  the   said  William  Lewthwaite  and  hia  tention  appearr 

^*  l^eirs  executors  of  this  my  last  will  and  testament."  ing  in  the  will 

and  by  parol 

The  testator  died  on  the  22d  of  October,  1790.  His  wife  ^^'^onpe. 
und  only  son  both  died  before  he  made  his  will;  the  latter 
in  July,  1779;  the  former  in  September,  1780.  John  Lewth^ 
waite  the  devisee  of  the  real  estate  died  in  the  tcstator*s  life ; 
in  consequence  of  which  William  the  executor  was  aUo  heir 
at  law.    After  the  dcbti;  &c,  were  paidy  the  pensonal  estate 

ailbrded 
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1794.         aiForded  a  surplus  of  about  70,000/.    The  bill  was  filed  by 
several  first  cousins  of  the  testator  to  have  the  residue  dUt- 


CIjBN  NfiLL 

^^  tributed  among  the  next  of  kin.    The  executor  went  into 

Lbwthwaitb.  parol  evidence  of  the  testator's  intention  in  his  fiivour. 
Thornton  i 

Tract.  John  Dixon,  Esq*  deposed,  that  the  testator  for  the  last 

ten  years  on  account  of  his  infirmities  employed  the  Defendant 
to  assist  him  in  managing  his  affairs ;  and  seldom  transacted 
any  business  without  consulting  him.  In  178S  the  deponent 
went  to  the  testator  to  endeavour  to  persuade  him  to  accept 
a  conveyance  of  the  equity  of  redemption  of  an  estate,  upoa 
which  he  had  a  mortgage,  with  respect  to  which  there  was 
'  some  dispute :  the  testator  said»  his  advice  was  good,  but  be 
must  excuse  his  making  any  answer,  till  he  had  seen  his  re- 
lation WilUam  Lewthwaite  ;  as  he  would  leave  it  to  his  chmee, 
whether  he  would  have  it  land  or  money.  The  deponent 
frequently  assisted  the  testator  in  examining  his  banker's  ac- 
counts ;  and  on  one  of  those  occasions  observed  to  him,  that 
his  fortune  in  the  fimds  was  accumulating  very  fast ;  and  he 
hoped,  he  had  settled  his  affairs :  the  testator  answered,  he 
had  much  to  his  satisfaction;  that  all  he  had  was  to  go  to 
Broadgaie,  This  conversation  happened  some  time  after  the 
death  of  the  testator's  wife  and  son,  in  1783  or  1784;  and  at 
diat  time  the  Defendant  lived  atBroadgaie,  The  testator 
complained  to  the  deponent,  HoBtLaiioson  one  of  the  PlaintiflEi 
had  used  him  very  iU  by  applying  to  him  as  a  trustee  in  the 
will  of  Sir  Wilfrid  Lawsan  to  consent  to  an  application  to 
Parliament  to  dock  the  intaiL  There  was  a  great  shyness  be- 
tween the  Lawson  fiunily  and  the  testator  to  his  death.  The 
testator  informed  the  deponent,  that  Lawson^s  son  had  called 

[  *467  ]  *upon  him,  and  that  he  scarce  knew  him:  the  deponent  ex- 
pressing his  surprise,  that  he  did  not  know  so  near  a  relatko 
as  Mr.  LawsaUf  who  might  possibly  expect  to  come  in  for 
some  part  of  his  fortune,  he  answered,  it  was  then  too  late. 

Isabella  AlUsan,  a  servant  of  the  testator,  deposed,  that  after 
the  death  of  his  son  his  wife  pressed  him  to  make  awiB; 
and  on  that  subject  he  firequently  declared  to  his  wife,  Aat 
he  held  it  good  to  keep  the  name  up  in  the  family.  The  de* 
ponent  never  heard  him  natne  any  other  relation  of  the  LewUh 

waitci 
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wattes  but  the  family  at  Broadgaie;  and  once  he  recetred  i794« 

a  letter  from  a  person  of  that  name  at  Chester  claiming  to      Ci^nnrll 
be  his  relation ;  upon  which  he  was  very  angry ;  and  said,  he  9. 

had  no  such  relation   there.    There  was  no  connection  be-  Lbwthwait«» 
tween  the  testator  and  any  of  the   persons  claiming  as  his  ^ 

next  of  kin.  Tract, 

Henry  Bowman  an  attorney  deposed,  that  upon  the  16th  of 
November^  1786,  he  wept  to  take  an  abstract  of  a  mortgage, 
which  the  testator  had,  in  order  to  prepare  an  assignment; 
and  with  great  difficulty  prevailed  oa  the  testator  to  look  for, 
and  let  him  have,  the  deed;  as  he'. declared,  he  did  not  like 
to  do  any  business  without  the  assistance  of  his  relation 
William  Lewthwaite,  who  had  the  management  of  all  his 
matters.  On  the  22d  of  the  same  month  he  went  to  have  the 
assignment  executed;  and  in  the  course  of  conversation 
asked  the  testator  if  Lawson  the.  Plaintiff  was  not  his  next 
pf  kin,  and  would  not  get  great  part  of  his  personal  estate; 
the  testator  replied  with  some  earnestness,  "  No :  the  bulk 
^'  or  most  part  of  my  pergonal  estate  will  go  to  my  relation 
''  Mr.  Lewthwaite  of  Broadgate.** 

Mary  Deane  deposed,  that  she  had  heard  the  testator 
say,  his  father  was  brought  up  at  Broadgate;  and  it  was  the 
fiunily  home  of  the  Lewthwaites  i  and  that  from  the  death 
of  Sir  Wilfrid  Lawson  he  had  dropped  all  connection  with 
that  family,  having  a  dislike  to  his  brotiier  Sir  GUfrid  the 
Plaintiff. 

Anne  Rotherie,  a  servant  of  the  testator,  deposed,  that 
after  the  death  of  his  son,  he  sent  a  favourite  greyhound, 
upon  which  he  set  a  great  value,  to  be  taken  care  of  by  the 
Defendant,  who,  he  said,  he  thought  would  do  it  best.  Af^ 
1780  in  a  conversation  with  him  respecting  his  intention  to 
sell  a  pew  in  a  chapel  she  said,  she  was  afraid  he  was  doing 
wrong;  as  she  thought,  *  it  would  afler  his  death  .belong  to  [  *408  ] 
Mrs. Ellison  his  wife's  niece:  he  answered,  it  was  his  own 
property;  and  Mrs.  Ellison  should  not  have  it;  for  he  had 
made  his  will,  and  given  all  his  property  to  the  Defendant, 
except  a  few  legacies;  and  that  he  had  given  1000/.  to 
•  Mrs. 
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1794.         Mrs.  PostMhufoiie,  because  she  had  a  Gunfly,  and  was  move 

^^"^^^  needy  than  the  other  legatees ;  and  that  he  had  given  BOOL 

0^  each  to  Mrs,  Hunter  and  Mrs.  Agnei  Lewthtoaite  the  Defend- 

XawTHWAiTB.  ant's  sbters.    The  testator  would  not  Usten  to  the  deponent's 

Thornton     jntreaties  in  favour  of  Mrs.  ElKson ;  but  said»  he  had  a  right 

Tract*        to  do  as  he  thought  fit  with  his  own ;  and  he  vould  never 

alter  what  he  had  done.     She  frequently  heard  him  say  dnce 

the  year  1780  down  to  within  three  months  of  hie  death, 

that  neither  Sir  Gil/rid  Lanotan  the  Plaintiff  nor  any  of  die 

Lawson  family  should  ever  have  a  penny  of  his   money  or 

(^cts.    There  was  no  eonnection   between  him  and    dial 

family  or  the  other  Plaintiffs.    The  Plamtiff  SaiPah  Ooeibmrn 

aj^lied  to   the  testator  for  relief  saying,  her    brother  the 

Plaintiff  Latosan  bad  refiised  to  relieve  her :  the  testator  re^ 

fused  tQ  assist  her  |  and  said,  she  was  to  expect  nothing  froni 

him.    The    deponent   heard  frequent  declarations  from  die 

testator  during  the  last  six  or  seven  years  of  his  Ufe,  that  he 

had  given  the  greatest  part  of  his  fortune  to  the  Defiandaot 

This  witness  confirmed  the  deposition  as  to  the  letter  to  die 

testator  claiming  kindred  with  him. 

Eleanor  Postleihwaite  and  other  witnesses  spoke  generally 
to  die  testator's  regard  for,  and  intimacy  with  the  Defendant 
and  his  family. 

The  answer  admitted,  that  about  two  years  before  the  tee* 
tator's  death  the  Defendant  in  looking  among  some  papers 
discovered  the  will ;  and  about  August,  1790,  he  shewed  it 
to  his  solicitor:  and  took  an  opinion  of  Counsel  as  to  hb 
tide  to  die  residue:  the  opinion  was  in  favour  of  hie  tide; 
but  that  it  was  a  very  doubtful  case ;  and  that  he  might  give 
parol  evidence  of  the  testator's  declarations  to  explain  hie 
intention. 

The  odier  cause  arose  upon  the  following  will  of  Atme  Laud* 
I  give  and  bequeath  to  James  Tracy  the  sum  of  300L    I 

^  give  to  my  servant  Mary  Lamble  the  sum  of  SO/.  JSew, 
I  give  to  John  Thornton  the  estate  at  Porttemouih^  called 
Luekaffi  estate.     The  orchards  and  house  at  Saleombe  is 

"  to  be  sold  by  my  executor  hereinafter  named.    Item,  I  giee 

"to 


it 

ti 
It 
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''  to  my  mtet  Eleanor  the  8um  of  one  shilling.    I  give  to         17M. 
my  aster  Either  ThortUon  the  sum  of  5/.  yearly  to  be  paid     cj^J^JT™, 
by  her  son  John  out  of  the  rent  from  Lnekaft^  estate.  9. 

^'  Item,  I  give  to  Mary  EBiot  and  EUmabeth  Kingston  my  Lkwthwaiti^ 
•'  brother's  children  the  smn  of  KM.  each.    Item,  I  give  to    Thorntom 
^*  Robert  and  Cranford  Thornton  the  sum  of  5/.  each.    Item,       Tract. 
^'  I  give  to  Samuel  Thornion  the  sum  of  one  shilling.    Iten^ 
^*  I  give  all  my  wearing  apparel  to  my  sistersi  equally  to  be 
**  divided  between   them*     Item,  I  give  to  Afme  Cratfford 
^'  Tracy  my  bed  performed,  whidi  I  now  lay  upop.    Item,  I 
*^  give  unto  my  sister  EUnabeth  Loud  the  smn  of  one  shilhng* 
'*  I  Ucewiae  appdnt  James  Tracy  of  Dartmouth  cooper,  ipy 
^*  whole  and  sole  executor.** 

This  win  was  drawn  by  Tracy  the  executor ;  and  w]as  exe- 
cuted by  the  testatrix  on  the  Slst  of  March,  1791 ;  and  on 
the  same  day  very  soon  afterwards  she  died.  The  bill  was 
filed  against  the  executor  by  Esther  Thornton,  widow,  and 
JEleanor  Stone,  Mary  Elliot,  and  EUnabeth  Kingston,  widi 
their  husbands,  to  have  the  residue  distributed  among  the 
next  of  kin,  Elizabeth  Loud  sister  to  the  testatrix  and  mother 
pf  the  executor's  wife  was  a  Defendant.  The  executor  by  his 
answer  said,  that  his  legacy  was  intotided  for  his  wife:  but  he 
not  knowing  whether  a  married  woman  could  take  a  legacy, 
thought  it  better  to  put  it  down  in  his  own  name.  He  went 
into  parol  evidence. 

JMary  Lamble  deposed,  that  she  frequendy  heard  the  tes^ 
tatrix  declare,  she  had  been  all  her  life  providing  for  her  sister 
JEsiher  Thornton  and  her  femily ;  and  therefore  designed  to 
Jwre  her  but  a  trifle  by  her  will;  and  that  she  would  not  leave 
a  farthing  to  her  sister  Eleanor  Stone,  with  ¥^om  she  lived  00 
very  bad  terms ;  and  that  she  would  leave  the  greatest  part  of  \ 

her  property  to  die  Defendant  and  his  wife.  When  she  was 
ipnring  instructions  for  her  will,  she  asked  Elizabeth  Tracy  the 
Defendant's  wife  what  she  should  give  her:  she  answered, 
"  what  you  please.  Aunt."  The  testatrix  said  '*  300/.*'  The 
Defendant  asked  the  testatrix,  what  she  would  give  her 
nejAiew  John  Thornton :  she  replied  **  the  Portlemouth  estate  ;** 
and  directed,  tliat  he  should  pay  thereout  to  his  mother  an 

annuity 
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1794.         atinuity  of  5L    The  Defendant  then  asked,  wfaetfieir  she  wooll 
give  Samuel  Tkomion,  Small's  estate :  she  replied^  '^  no :  he 


Clbnnell     ,^  j^j^  ^^  enough  already :    give  him  one  shiUing.**     The 

Lewthwaitb.  Defendant  asked,  what  she  would  give  her  brother's  children 

Thornton    ^  Dittisham,  mearang  the  Plamtiffs  Mary  EUiai  and  EKxa^ 

Tract.       beth Kingston :  *she  replied  "  stop;*'  and  after  some  Httle 

[  *470  ]      time  said,  '^  51.  each:"  the  Defendant  said,  she  could  afford 

them  more :  she  immediately  answered :  *'  I  am  afraid  I  shill 
**  give  away  too  much  from  you :"  he  said,  she  had  enough, 
and  asked,  if  he  should  give  them  10/.  each :  she  desired  him 
to  do  as  he  pleased ;  and  he  accordingly  put  down  lOJL  ta  eadi 
of  them.  She  then  ordered  him  to  put  down  5L  each  to  ber 
nephews  Robert  and  Cranford  Thornton.  He  asked,  what 
she  would  give  her  sister  Eleanor  Stone :  she  replied,  ''  no- 
'*  thing ;"  but  after  a  Uttle  hesitation  said,  ^'  you  must  give  her 
*^  a  shilling ;  or  else  it  will  not  stand  in  law.^  She  llien  directed 
him  to  put  down  one  shilling  to  her  sister  EUmabeih  JLomi; 
and  said  to  him  and  his  wife,  ''  you  maintain  your  mother:* 
Elizabeth  Tracy  answered,  '^  yes,  Auntr"  He  then  asked, 
whom  she  would  have  for  the  executor :  she  answered,  *'  you^ 
'^  James/"  A  little  before  her  death  in  conversation  with  the 
Defendant  and  his  wife  about  the  rent  of  one  of  her  estatei^ 
which  she  thought  he  was  going  to  let  at  an  undervalue,  Ae 
told  him,  he  should  endeavour  to  make  the  most  of  it ;  as  the 
more  he  made  of  it,  the  better  it  would  be  for  himself. 

Sarah  Hewitt  deposed,  that  the  testatrix  declared,  she  de- 
signed to  leave  her  sister  Esther  Thornton  an  annuity  of  5L 
out  of  the  Portlemouth  estate ;  and  that  she  would  leave  Iwr 
sister  Eleanor  Stone  but  one  shilling ;  as  she  had  enough 
already.  This  witness  confirmed  the  last  as  to  what  passed  at 
the  making  the  will. 

John  Thornton  deposed,  that  the  testatrix  frequently  de- 
clared, her  sister  Eleanor  Stone  should  never  be  the  better 
for  her;  because  she  used  her  so  ill. 

These  witnesses  and  others  deposed,  that  the  Defimdant^i 
wife  was  the  favourite  niece  of  the  testatrix ;  that  she  never 
transacted  any  business  without  the  assistance  and  advice  of 

ber 
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her  and  her  husband ;  and  had  said,   they  were  the  only 
friends  she  had  left. 

There  was  no  evidence  for  the  next  of  kin  in  either  cause. 

*  Master  of  (he  Rolls. 
These  two  causes  have  been  long  depending.    I  have  taken 
Che  more  time  on  account  of  a  doubt  suggested  by  a  learned 
Judge  with  regard  to  the  admission  of  parol  evidence.  No  man 
lias  n  greater  regard,  than  I  have  for  his  decisions  and  his 
doubts;  and  I  should  have  been  glad  to  have  found  myself 
warranted  to  hold  parol  evidence  not  admissible.     No  man 
sees  the  danger,  or  feels  the  inconvenience,  of  admitting  it 
more :  but  I  have  looked  careftdly  into  all  the  cases.  They  are 
so  numerous,  that  it  is  a  disgrace  to  the  Court.    There  are 
near  fifty  in  print  upon  this  point.    The  great  principles  of  the 
cases  are  perfectly  decided ;  and  are  laid  down  very  clearly  in 
Nourse  v.  Ftnch^  and  Homsby  v.  Finchj  {ante^  78.  VoL  I,  344.) 
4fBro.  C.  C.  239,  and  Bowker  v.  Hunter,    IBro.  C.  C.  328; 
and  though  Lord  Macclesfield  in  The  Duke  of  Rutland  v. 
The  Duchess  of  Rutland,  2  P.  W.  212,  does  seem  to  doubt, 
whether  before  Foster  v.  Mount,  1  Vem.  473,  an  executor,  as 
such,  was  any  thing  more  than  a  trustee,  it  is  clear  ever  since 
that  case,  and  has  been  uniformly  acquiesced  in,  whether  right 
or  wrong,  that  making  a  man  executor  does  vest  in  him  the 
whole  of  the  testator's  personal  property,  who  shall  be  taken 
to  have  intended  to  give  it  to  him  beneficially,  unless  there  is 
a  strong  and  violent  presumption  to  the  contrary:   I  say,  a 
strong  and  violent  presumption;  for  though  in  Bowker  v.  Hun-- 
ier  Lord  Thurhw  is  made  to  say,  it  must  be  an  irresistable 
inference,  that  is  not  the  rule :  but  it  must  be,  as  it  is  stated 
in  many  cases,  a  strong  and  violent  presumption  (  63 ).     Sup* 
posing  this  to  be  the  rule,  Foster  v.  Mount  has  decided,  that 
a  legacy  give  to  an  executor,  or  as  in  that  case  equal  legacies 
to  two,  shall  afibrd  that  strong  and  violent  presumption  to 
deprive  him  of  the  residue.     It  was  supposed,  that  in  that 
case  there  was  something  of  fraud :  but  in  the  note  to  Petit  v. 
Smith,  2  P.  WilL  7,  it  is  shewn  and  must  be  understood  to 
have  been  Lord  Jefferys*s  opmion,  that  they  were  barred,  not 

on 
(63)  Post,  Vol.  XIV,  107. 
Vol.  IL  KK 
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1794.         oh  account  of  fraiidi  biit  by  having  legacies;  which  was  io^ 

""^"^^  consistent  with  the  intention  to  give  the  residue  to  them.     I  do 

^^  not   intend  to  go  through  all  the  cases :   but  chiefly  those^ 

Lewthwaitb.  which  bear  in  some  degree  upon  the  question  of  parol  evidence. 

Thornton     rpj^^^  case  was  in  1687.     In  1690  CardeU  v.  Noden,  SVem. 

Tracy.        14S>  occurred :  the  executors  were  held  clearly  trustees  of  the 

[  *47S  ]      surplus :  but  then  the  *  Court  did  what  could  not  be  warranted 

Decree,  that     by  ordering  the  residue  to  be  distributed  among  the  next  of 

the  residue       j^j^j  jjj  proportion  to  their  legacies  ( 64 ).     In  BaUey  ▼.  Pmodlf 

shall  be  distri-  p^^  Ck.9Z,  2  Vem.  361,  a  distribution  was  decreed.  In  1695 

.1  ^    ci'     Petit  V.  Smith  was  determined.    That  is  very  material ;  for  it 

the  next  of  km  .  .  . 

in  Droportion  shews,  that  at  that  early  period  proofs  were  admitted.  The  evi- 
to  their  lega-  dence  was  admitted,  but  was  not  thought  sufficient.  Mc  Cox 
cies,  is  not  has  there  collected  the  cases  upon  this  point ;  and  particularly 
warranted.         those  of  parol  evidence.     I  do  not  much  agree  with  die  door 

trine  of  proofs  being  admitted  to  explain  a  wilj  in  writing. 
Lord  Gainsborough  v.  Ltidy  Gainsborough^  in  1691>  2  Verm 
252y  was  not  warranted  by  any  of  the  rules,  that  had  obtained: 
but  I  believe,  it  went  upon  the  ground  of  fraud  ;  which 
Mr.  Justice  BuUer  thinks  the  ground  of  all  these  cases*  Then 
it  began  to  be  established,  that  a  legacy  would  exclude  an  ex* 
ecutor,  but  a  legacy  to  the  next  of  kin  was  not  sufficient  to 
raise  a  coimter  presumption.  Then  came  a  case  very  material ; 
•  Lady    Granville    v.    The  Duchess  of  Beaufort,    in     1709, 

2  Vem.  648.  1  P.  WiU.  114.  1  Bro.  P.  C.  305,  and  that  was 
followed  by  a  similar  case,  Littlebury  v.  Buckley ^  I  JSro.  P.  CL 
340,  cited  2  Vem.  677.  2  P.  WiU.  159.  In  the  former  proofa 
were  allowed  to  be  read  for  the  executrix ;  yet  a  distribution 
was  decreed :  but  the  House  of  Lords  upon  the  prooft 
alone  (65  )  reversed  the  decree.  A  case  stronger  fro^l  admitt- 
ing the  evidence  iiian  Littlebury  v.  Buckley  cannot  be.  In  the 
former  case  it  does  not  appear,  what  the  proofs  were,  or  to 
what  time  they  referred :  but  in  the  latter  the  evidence  stated 
by  the  appellant's  Counsel  is,  that  for  many  years  before  the 
death  of  the  testator  there  was  a  strict  friendship  between. 

him 

(64)  3  Va.  Sf  Bea.  6.  of  the  general  gift  of  the  plate. 

(65)  For  the  appellant  the  case  That  ground  is  considered  jsvf-. 
was  also  put  upon  this;  that  the  ficient  by  the  Master  of  tkt 
interest  for  life  was  to  be  con-  Roils  in  Dicks  v.  Lambert,  post, 
sidered  only  as  an  exception  out  Vol.  IV,  725. 
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him  and  the  appellant;   to  whom,  he  constantly  declared/he  179*4. 

designed  to  give  his  personal  estate ;  and  upon  this  evidence  ^^^^ 

the  House  of  Lords  reversed  Lord  King's  decree.     It  would 
be  pretty  strong  after  this  to  say,  evidence  is  not  admissible.  Lewthwait^. 
The  only  proper  course  is  what  Lord  King  intended,  an  act  of    Thornton 
Parliament.    If  these  two  cases  had  not  been  followed  by  any       Tract. 
others,  and  much  more  as  they  have  never  been  impugned, 
I  must  hold  myself  bound.     The  next  case  is  Rawlins  v. 
Powely  in   1715,  IP.  Will.   297,   which  came  before  three 
learned  Judges*    There  the  proofs,  which  were  at  the  time  of 
the  will,  were  admitted.     It  ended  by  a  sort  of  compromise. 
The    next  was  BatcAelor  v.  Searl,   2  Vem.  736,    in   1716. 
The    evidence    was     admitted.       The    next  was  Heron  v. 
Newton  in  1722  before  Sir  Joseph  Jekyll,  9  Mod.  11.    By  the 
Re^ster's  •Book  it  appears,   the  proofs  were  read;  and  in      [  ♦473  ] 
S  P.  W.   160,   it  is  stated  thus ;  that  though  a  legacy  was 
giveti  to  the  executor,  who  was  no  relation,  yet  was  the  sur- 
plus also  decreed  to  him  upon  proof  read  of  the  testator*s 
intention,  that  it  should  be  so.    Rachjield  v.  Careless  is  re^ 
ported  2  P.  W.   158,  with  a  great  number  of  references  by 
Mr.  Cox,  and  also  in  9  Mod.  9.     Mr.  Justice  Powis  rejected    Legacy  to  an 
the  evidence,  or  laid  no  stress  upon  it,  because  the  legacy  to  ©xecutor  for 
the  executor  was  for  his  care (66);   and  he  was  right;  for  ?*'*  ^f*"®*  ^** 

there  was  irresistible  evidence  airainst  the  executor ;  in  which        ,    ,       ; 

.  a  declaration 

case  I  would  not  admit  it.     He  says,  it  was  so  held  in  May  Qf  ^r^g^.  there- 

V.  Lewin (67):  but  he  did  not  deny,    that  it  might  be  ad-  fQ,.e  evidence 

mitted,   if  there  were  no  words  tantamount  to  a  declaration  is  not  adniis- 

of  trust;  and  he  mentioned  Lady  Granville  v.  7%^  Duchess  sible. 

o/  Beaufort,  and  Littlebury  v.  Buckley.    Then  came  jBrof- 

bridge  v.    Woodroffe,  2  Atk.   68,  where  the   executors  had 

unequal  legacies.    I  quote  it  only  for  this,  that  though  they 

have  legacies,  yet  if  it  appears  by  evidence,  that  the  testatrix 

always  declared,  the  next  of  kin  should  have  nothing,  that 

is  sufficient.     In  Ulrich  v.  Litchfield,   2  Atk.  372,  •  evidence 

was  refused :   but  Lord  Hardwicke  expressly  recognizes  the 

cases  admitting  it  upon  resulting  trusts.     Then  came  Nourse 

V.  Finch.     The  great  argument  is  founded  upon  the  doubts 

mentioned 

(66)  WiHiams  v.  Jones,  post.  Vol.  X,  77. 

(67)  Slated  from  the  Register's  Book ;  2  Cox'i  P.  W.  169,  u. 

KK2 
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1704.         mentioned  in  Mr.  Justice  Butters  vety  able  judgment ;  and 

_.  ^^^^^  that  is  very  material:  but  we  must  consider,  that  the  dida 

1,^    .        of  Judges  stated  by  reporters  upon  collateral  points  not  in 

Lbwthwaitb.  judgment  before  them  are  always  to  be  taken  with  great  al- 

Thornton    lowance.    In  BUnkham  v.  Feast,  2  Ves.  27,  Lord  Hardwieke 

Tract.        says,  he  does  not  give  an  opinion  to  reject  the  evidence  in  all 

events;  but  lays  it  out  of  the  case,  as  there  is  no  necesrity 

to  enter  into  it.    It  does  seem,  as  if  he  entertained  a  doubt; 

and  Mr.  Justice  Butter  uses   that  as    an  argument  against 

admitting  the  evidence;  and  refers  to  The  Duke  of  Ruilaad 

V.  The  Ducl^ess  of  Rutland,  where  Lord  Macclesfield  held 

pretty  much  the  same  language,  except  as  to  such  evidence 

as  applies  to  the  time  of  making  the  will.    Mr.  Justice  Butter 

seems  to  have  said,  that  he  would  reject  the  evidence^  if  he 

could,  and  if  he  was  to  continue  longer  in  this  Court;  or 

at  least  that  he  would  confine  it  to  the  time  of  making  the 

Will:    but  I  think,  J  am  not  able  to  do  so.    As  to  what 

Lord  Hardwieke  said  in  BUnkhom  v.  Feast,  it  is  completely 

contradicted    by  him   a    year  afterwards  in  Lake  ▼•  Lake, 

1  WUs.  313.  Amb.  126.    As  to  that  Mr.  Cox  says  in  a  note 

1  P.  W.  10,  and  I  beheve  he  is  right,  that  is  the  last  case, 

[  *474  }      which  has  been  decided  on  parol  evidence.  *  I  cannot  find  any 

other  before  Nourse  v.  Finch.  I  have  looked  into  Laie  v. 
Lcike ;  being  determined  if  possible  to  see,  what  that  case 
was.  The  bill  being  dismissed,  imfortunately  nothing  appean 
in  the  Register's  Book,  except  that  the  proofe  were  read. 
I  therefore  sent  for  the  depositions  to  see,  whether  they  coi^ 
responded  with  those,  in  the  case  as  reported.  There  can^ 
not  be  a  stronger  case  for  parol  evidence ;  for  Lord  Hard- 
mcke  found  himself  bdund  not  only  to  admit  it,  but  to  decide 
upon  it.  The  reports  agree  both  in  the  evidence,  and  the  opi- 
nion and  reasons  of  the  Court;  and  the  evidence  is  taken 
almost  verbatim  in  both.  The  evidence  was,  that  the  testator 
declared,  he  had  taken  good  care  of  his  wife ;  and  the  reason, 
he  had  given  her  a  sum  certain,  was,  that  he  had  great  losses, 
and  thought  his  affairs  were  in  bad  hands ;  but  that  if  she  had 
good  luck  in  getting  in  his  effects,  there  would  be  spmethiiy 
more,  which  would  be  all  her  own.  It  is  in  effect,  as  it  ii 
stated  in  the  reports.  After  this  evidence  has  never  been 
rejected :  I  do  not  say  it  has  ever  been  decreed  upon.    Then 

came 
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came  Nourse  v.  Finch.     There,    though  it    was  admitted'  1V94. 

Mr.  Justice  jBu/!^  throws  out 'those  doubts:  but  I  cannot      ^  ^^^"^^ 

C  t.RNMRl.T 

think^  I  have  a  right  to  entertain  them  so  strongly,  as  he  ^^ 

did.     Now  therefore  the  rule  is  clearly  established,  that  the  Lbwthwaitb. 

executor    shall  have  the  residue,   unless  there  is   a  strong     *horntoii 

and  violent  presumption  to  the  contrary ;  that  a  legacy  to  him        Tract, 

affords  that  presumption :  but  that  it  is  not  so  strong  to  take 

away  his  legal  right  as  to  deprive  him  of  the  opportunity  of 

proving  by  parol  evidence,  that  the  testator  did  intend,  that 

he  should  have  it.     Therefore  I  am  bound  to  admit  it;  for 

those  cases  clearly  establish  it.     I  am  sorry,  it  is  left  in  that 

precarious  way :  but  whatever  the  private  opinion  of  a  Judge 

may  be,  it  is  safer  to  conform  to  established  decisions,  par* 

ticularly  in  the  House  of  Lords :  but  if  not,  yet  the  errors 

of  great  Judges  acquiesced  in  by  a  succession  of  Judges  for 

a  series  of  years  ought  to  be  adhered  to. 

As  to  the  two  causes  before  me,  I  should  have  been  glad 
to  have  rqected  the  evidence  in  toto;  though  perhaps  in 
one  of  them  the  words  would  hardly  be  sufficient;  but  being 
admitted,  I  must  decide  upon  the  import  of  it.  In  Noune 
▼•  Finch  and  Homsby  v.  Finch  it  is  clear,  neither  Mr.  Jus- 
tice BuUer  nor  the  Lard  Chancellor  decided  upon  the  point 
as  to  the  parol  evidence.  They  avoided  that:  but  it  was, 
because  upon  the  whole  'of  the  evidence,  when  admitted, 
it  was,  as  I  think  it  clearly  was,  in  *  favour  of  the  next  [  ^475  ] 
of  kin ;  for  if  Walker  is  believed,  his  evidence  is  a  demonstra- 
tion, that  the  testator,  when  he  made  the  will,  had  an  intention 
to  dispose  of  the  residue  by  another  instrument.  It  is  dear, 
that  no  parol  evidence  of  an  intention  afterwards  to  give  it  to 
him  will  be  sufficient;  it  can  be  only  to  shew,  what  was 
intended  at  the  time,  he  was  made  executor.  Both  the  Chan^ 
cellar  and  Mr.  Justice  BuUer  thought,  the  evidence  was  in 
favour  of  the  next  of  kin ;  therefore  that  furnishes  no  case  at 
all :  but  the  ChanceUar  did  not  doubt  about  the  admissibility 
of  it.  The  only  question  then  is  as  to  the  effect  of  it  here. 
As  to  the  first  of  these  causes,  a  very  extraordinary  part  of  the 
vrill,  and  which  gives  great  strength  and  credibility  to  the 
evidence,  is  the  addition  of  the  words  ^*  and  hb  heirs.*'  Great 
stress  was  laid  upon  them.  Perhaps  that  alone  is  too  slight: 
but  coupled  with  the  evidence,  can  any  one  doubt,  the  testator 

'  had 
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1794.         had  some  ineaning,  and  had  an  idea  of  a  succession  to  persMal 


^  siomethinff  like  the  succession  to  real  estate.'    No  matter,  whe- 

Clennbll  ,  .   . 

I,,  ther  it  could  take  effect :  it  is  enough,  that  he  intended  to  give  ft 

LswTHWAiTB.  beneficiallyi  especially  if  that  intention  is  corroborated  by  parol 

IvoRNTON     evidence.     He  had  some  idea  of  giving  something  to  the  hem. 

Tract.  He  could  not  mean  them  to  take  only  a  trust :  men,  of  whom 
he  knew  nothing.  He  meant  to  make  them  his  hieredes  ffanA 
as  to  his  personal.  The  step  taken  upon  discovering  the  wiB 
\a  rather  a  suspicious  circumstance.  Upon  the  opinion  I  sup- 
Jk>se;  he  was  to  determine,  whether  his  relation  should  make 
his  will  more  explicit.  I  lay  very  little  stress  upon  loose  general 
declarations  of  regard :  but  the  evidence  is  positive,  that  the 
testator  intended,  he  should  have  the  surplus,  when  he  meant 
to  make  him  executor.  If  therefore  it  is  admissible,  I  must  ask 
itoysdf,  whether  I  am  satisfied,  he  did  intend  the  executor  to 
have  the  residue:  I  have  no  difficulty  in  saying,  that  this  evi- 
dence coupled  with  the  will  and  the  expression  *^  his  heirs'' 
shews  it ;  and  I  am  bound  to  admit  it,  though  not  arising  at 
the  time  of  making  the  will ;  and  must  therefore  digmiim  the 
biU. 

The  other  cause  is  upon  the  same  point;  and  these  with 
Homshy  v.  Finch  and  many  others,  which  I  have  no  doubt 
will  come,  make  it  necessary  to  settle  it  one  way  or  other.  I 
hope,  the  Lord  Chancellor  will,  as  Lord  King  intended,  take 

r  steps  to  make  the  legislature  interfere.     This  cause  is  in  some 

degree  different  from  the  other.     The  will  is  very  short :  but 
the  expressions  are  not  immaterial.    The  expression  '^  whole 

[  *476  ]  f*  and  sole  •  ea:ecutor*'  occurs  in  one  of  the  cases,  I  have  com- 
mented on.  The  gift  of  one  shilling  to  her  sister  JEletmor  is 
very  material.  I  do  not  say,  even  that,  which  is  however  dif- 
ferent from  giving  substantial  legacies,  would  be  enough :  but 
coupled  with  the  evidence  it  is  strong ;  for  it  must  have  some 
object :  and  when  the  evidence  is  read,  though  it  is  said  to  be 
slight,  yet  taken  with  the  will  it  is  strong.  It  is  no  uncommon 
thing  for  people  who  are  not  lawyers,  to  consider  making  a 
man  executor  like  making  him  heir ;  and  the  words  '^  w/iole 
*'  and  sole'*  must  have  some  meaning.  Can  it  be  only,  that  he 
was  to  have  the  trust  of  disposing  of  her  property  ?  It  conveys 
some  strong  idea  of  something  beneficial :  but  that  alone  would 
not  do.  In  considering  the  evidence  I  lay  out  of  the  case 
'     ^  decIaratioDi 
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declarations  of  intention  as  to  what  she  would  do.    It  is  not  1794. 

necessary  to  comment  particularly  upon  it:   it  is  sufficient      ^  ^'^^'^ 
to  say,  that  upon  a  full  revision  of  all  the  authorities,  and  i,. 

the  two  cases  in  the  House  of  Lords*  I  am  bound  to  lay  L^wth waits, 
a^  do„,  «...  .  h,.c  .^  exdude  „  e«c«.,.  .^    ^'"..ro, 
evidence  can  be  given  to  rebut  that  presumption  arising  from        Tracy, 
it;  that  parol  evidence  may  be  given  for  that  purpose;  and 
that  I  am  satisfied  with  the  evidence,  which  has  been  ^ven. 
I  must  therefore  decree  for  the  Defendants  in  both  these 
causes,  whatever  may  be  my  private  opinion  upon  the  point  of 
admitting  the  evidence. 

.  As  to  Clennell  v.  LewthwaUe^  if  the  next  of  kin  are  not  Costs, 
legatees,  let  the  bill  be  dismissed  without  costs.    In  Thortdon 
¥•  ZVocjf  take  the  usual  accounts  of  the  legacies  due  to  the 
Plaintifis ;  and  declare,  that  the  residue  belongs  to  the  De- 
fendant (68). 

(68)  Clennell  v.  LewthwaitCf  See  the  authorities  collected, 
post,  644.  This  decree  was  ante.  Vol.  I,  362,  in  the  note  to 
affirmed  by  the  Lard  Chancellor.    Nourse  v.  Finch. 
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MICHAELMAS   TERM, 
35  Ge;o.  hi.  1794. 


1794.  Earl  of  ALBEMARLE  v.  ROGERS. 

Nov.  Itk. 

Devise  of         J^ORD  Keppel  by  his  wiD  dated  September  SOth,  17«6,  di- 
landSy  tene-  rected  his  debts  and  funeral  expences  to  be  paid,  garc 

..    '  several  specific  and  pecuniary  legacies,  and  devised  to  George 

iubject  to  a  iiogers  and  Toothy  Brett  their  heirs  and  assigns  all  h]fl< 
term  of  eleven  manors,  messuages,  lands,  tenements,  and  hereditamentSy  at 
years,  in  trast  Ixworih  Thorpe  in  the  county  of  Suffolk  upon  trust  to  aeD, 
to  receive  the  i^nd  to  apply  the  produce  and  the  rents  and  profits  of  those 
rents,  issues,  estates  in  the  mean  time  in  the  first  place  to  pay  his  daughter 
and  profits,  of  Elizabeth  Keppel  13,000/.  for  her  own  use  and  benefit;  and 
ih  t  f  ti  *  ^^  ^PP^y  ^^  residue  in  discharge  of  his  debts,  and  the  legacies 
to  time  should  &^^^  ^7  ^^^  ^"'^^  ^'  *"^y  codicil,  that  might  be  added  thereto; 
accrue  and  be-  ^^^  ^hat  until  the  13,000/.  should  be  paid,  the  trustees  should 
come  due,  and  out  of  the  rents  and  profits  of  his  estate  at  Ixworth  Thorpef 
dispose,  &c.  and  the  money  that  should  arise  from  the  sale  thereof,  pay  to 
An  advowson    ]\f jgg  Keppel  one  annuity  of  200/.  from  his  decease,  to  ceas^ 

^'^  ?"**  d**7'  ^^®"  *®  *^^^  ^*^®  *^"^  received  the  sum  of  13,000/.  The 
^  testator  declared,  that  his  capital  messuage  at  Elden  with  the 

sentation  with-  ^^^^^ms,  lands,  tenements,  and  hereditaments,  thereto  belongings 
in  the  term  by  Bnd  all  other  the  manors,  messuages,  farms,  lands,  tenements, 
direction  and  and  hereditaments,  that  he  was  seised  or  possessed  o^  or 
for  the  benefit  entitled  to,  freehold  and  copyhold,  lying  at  Elden  and  Bard' 
of  the  eethti  ^^n^  ^j.  elsewhere  in  the  county  of  Suffolk^  or  elsewhere  in  the 
^^  iJtk  J**    kingdom  of  Great  Britain^  except  the  estates  devised  to  be 

sold,  should  be  subject  to  and  stand  charged  with  payment  of 
his  debts  owing  at  the  time  of  his  decease,  and  the  legacies 
and  annuities  given  by  his  will  and  any  codicil  thereto  in  aid 
of  such  money,  as  should  arise  by  sale  of  such  part  of  hb 
real  estate,  as  was  directed  to  be  sold,  and  of  such  personal 
estate  as  he  should  be  possessed  of  at  his  decease,  and  whidi 

should 


CASES  IN  CHANCERY.  478 

should  not  be  particularly  disposed  of;  and  subject  thereto  he  1704. 

devised  the  said  manors,  messuages,  lands,  and  tenements,  to        -p*^  « 
the  said  George  Rogers  his  executors  and  administrators  for    j^iabmaiilb 
eleven  years  from  his  .death;  and  from  the  end  and  expiration  v* 

or  other  sooner  determination  of  the  said  term,  and  in  the       -KOGBBS^ 
mean  time  subject  thereto,  to  the  use  of  his  nephew  Lord 
Albemarle  and  his  issue  in  strict  settlement  with  various  re» 
mainders  over;   with  power  to  the  said  devisees  and  their 
issue  male  when  in  possession,  to  lease  for  twenty-one  years 
any  part  except  the  manors  of  Elden  and  BardweU  and  the 
capital  messuage  at  Elden  with  the  appurtenances,  and  to  lease 
those  manors  and  the  said  capital  messuage  for  three  years. 
The  testator  dechu^,  that  the  manors,  messuages,  lands, 
tenements,  and  hereditaments,  so  bequeathed  to  George  Ro^ 
gers  for  eleven  years  were  so  bequeathed  to  him  upon  trust, 
that  he  his  executors  and  administrators  should  receive  the 
rents,  issues,  and  profits,  of  the  premises  comprised  in  the  said 
term,  that  from  time  to  time  should  accrue  and  become  due; 
and  thereout  pay,  apply,  and  dispose  of,  such  sums  of  money. 
«  might  be  necessa^  to  suppSt.  mltain.  and  keep,  ^ 
gardens,  plantations  and  trees  planted  and  to  be  planted  at 
JElden,  in  such  good  state  and  condition,  as  the  same  then 
were ;  and  abo  for  finishing  the  several  buildings  begun  there, 
and  intended  to  be  added  and  made  to  the  capital  messuage 
•and  out  buildings  in  such  manner,  as  the  said  George  Rogers 
should  think  fit ;  he  being  entirely  confided  in  by  the  testator 
in  respect  thereto,  and  being  perfectly  acquainted  with  his 
intention  concerning  the  same ;  and  to  dispose  of  the  rest  of 
the  monies  arising  from  the  rents,  issues,  and  profits,  of  the 
estates  comprised  in  the  said  term  towards  payment  of  such 
debts,   legacies,  and  annuities,  as  the  estate  at  ^Elden  was 
^charged  with,  paying  the  overplus  of  such  momes,  if  any,  to 
lus  daughter  Elizabeth  Keppel  for  her  own  use*    The  teft* 
tator  authorized  George  Rogers^  his  executors  and  adminis- 
trators, to  manage  and   improve'  the  estates  co^nprised  in 
the  term  in  such  manner,  as  he  should  think  best;  and  bom 
time  to  time  during  the  term  to  grant  leases  of  the  said  capital 
messuage,    lands,    tenements,  and  hereditaments,  comprised 
therein,  in  like  manner  and  upon  the  same  conditions,  as 
j^rd  dlbemarle  was  authorized  to  grant,  when  he  should  be 
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in  actual  possession  of  the  premises ;  provided,  that  no  such 
lease  should  exceed  the  term  to  come  hefore  Lord  Aibemarte 
diould  attain  the  age  of  twenty-five  years ;  at  which  time  the 
testator  directed  the  said  term  should  cease,  or  be  assigned 
for  the  benefit  of  the  Earl  (69).  The  testator  tbxsn  gave 
several  legacies  and  annuities ;  and  charged  all  his  real  estates 
in  the  county  of  Suffolk^  except  what  were  directed  to  be  sold, 
with  the  annuities;  and  he  gave  all  the  rest,  residue^  and 
remainder  of  his  personal  estate  whatsoever  and  wheresoever 
to  George  Rogers  and  Timothy  Brett ^  upon  trust  to  convert 
into  money  such  parts  as  did  not  consist  of  ready  money,  and 
to  call  in  such  part  as  consisted  of  debts  and  securities  fiir 
money,  and  to  apply  the  same,  together  with  the  residue  of 
his  personal  estate,  towards  payment  of  his  debts  and  lega- 
cies ;  and  if  there  should  be  any  overplus,  to  pay  the  same  to 
his  daughter  Elizabeth  Keppel,  and  if  there  should  be  any 
overplus  of  the  money  to  arise  by  sale  of  the  estate  at  Ixworth 
Thorpe  after  payment  of  what  was  directed  to  be  paid  there- 
out, to  pay  such  overplus  likewise  to  his  said  daughter  for  hef 
own  use  and  benefit,  and  he  appointed  George  Rogers  and 
Timothy.Brett  his  executors. 

The  testator  died  October  gd,  1786.  Miss  Keppel  being 
a  natural  daughter.  Lord  Albemarle  was  his  heir  at  law. 
Miss  Keppel  married  Mr.  Meyrick,  The  produce  of  the  sale 
of  the.estate  at  Ixworth  T/iorpe  and  the  residue  of  the  per^ 
sonal  estate  were  sufficient  to  answer  aU  the  debts,  legacies, 
and  charges.  By  indentures  dated  March  30th,  1790,  be- 
tween Rogers,  Mr.  and  Mrs.  Meyrick^  and  Thornton,  Rogen 
by  the  direction  of  Mr.  and  Mrs.  Meyrick  in  consideration  (rf 
400/.  assigned  to  Thornton,  his  executors  and  administrators, 
the  advowson  of  the  rectory  of  Elden  with  its  appurtenances 
for  the  remainder  of  the  term  of  eleven  years,  to  the  intent 
'tiiat  he  or  they  might  present  for  the  next  turn  in  case  of  an 
•avoidance  before  the  expiration  of  the  term.  In  1791  the 
incumbent  died ;  upon  which  Lord  Albemarle  being  under 
the  age  of  twenty-five  presented  Francis  Leighton,  who  was 
instituted  and  inducted.  The  executors  and  devisees  in  trust 
of  Thornton  brought  an  action  for  the  purpose  of  setting  aside 
that  presentation ;  upon  which  Lord  Albemarle  filed  the  bill 

prayiDgi 
(G9)  Tho  term  was  calculated  with  a  view  to  that  period. 
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praying,  that  his  right  of  presentation  upon  the  last  vacancy         t7M« 
might  be  established,  and  an  injunction  from  proceeding  in        -^^  f 
the  action  and  disturbing  Leighton;  and  in  case  the  right  of    Albemablk 

the  Plaintiff  to  present  should  not  be  established,  that  the  ^* 

RoosBS* 
money  received  from  Thornton  should  be  applied  by  Rogers 

either  in  pajmient  of  the  legacies  given  by  the  will  of  Lord 
Keppel,  or  in  keeping  the  gardens,  buildings,  and  plantations, 
upon  the  estate  in  good  repair,  and  in  finishing  the  buildings 
and  making  improvements. 

•  The  Plaintiff  claimed  either  as  heir  at  law  a  resulting  trust, 
or  as  devisee.  The  Defendants  insisted,  that  the  trustee  had 
power  to  sell  the  contingent  right  to  the  next  presentation 
witlun  the  term  for  the  benefit  of  Mrs.  Meyrick* 

It  was  not  ascertained  at  the  hearing,  whether  the  advowson 
was  appendant  or  in  gross.  In  support  of  the  clahn  of  the 
heir  Kensey  v.  Langham,  For*  143,  was  cited.  The  De- 
fendants argued,  that  an  advowson  in  gross  would  pass  imder 
the  general  words  of  this  will:  Hob.304f;  that  an  advowson 
may  be  assets.  Dyer,  323.  b.  Perk.  8.  116.  Shep.  Touch.  91* 
This  question  was  given  up  by  the  heir. 

Attorney  General  and  Mr.  Richards,  for  the  Plaintiff. 
It  was  not  the  intention,  that  the  trustee  should  have  power 
to  sell  any  thing  under  the  term.  Where  a  sale  is  intended, 
it  is  clearly  expressed.  The  argument  tiiat  contends  for  a 
sale  of  the  advDwson,  would  extend  to  a  sale  of  the  mansion- 
house.  The  authority  given  to  the  trustee  to  manage  and 
improve  the  estate  shews,  there  was  no  power  of  sale.  He 
could  not  present. 

Mr.  Mansfield,  Mr.  Graham,  and  Mr.  Cole,  for  the  De- 
fendants. 
Mrs.  Meyrick  alone  was  to  have  the  benefit  of  the  term 
after  the  other  purposes  were  answered.  There  is  no  reason 
to  prevent  a  sale  of  the  next  presentation  within  the  term  for 
her  benefit.  In  Rawlins  v.Brotherson,  Exch.  Feb.  21,  1783, 
a  term  of  500  years  was  created  with  directions  to  pay  out  of 
the  annual  rents  and  profits,  debts,  then  legacies,  and  that 
after  payment  of  both  the  term  should  cease :  the  Court  di- 
rected the  term  to  be  sold. 
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Reply. 

RentS;  issues,  and  profits,  mean  annual  profits ;  Ii^  ▼•  Gfif- 
berU  Evelyn  v.  Evelyn,  2  P.  Will.  13,  659;  though,  where 
portions  or  *  sums  of  money  are  to  be  raised  at  a  given  timet 
the  Court  will  give  a  different  construction  to  the  word 
*^  profits  **  (  70 ).    In  BatoUns  v.  Brotherson  the  Court  thought 

upon 

(70)  The  DSlnral  meaniug  of  Warhwrton  y.  Warburiam,  3  Verm, 
the  word  *' profiu''  in  this  sort  72,420.  TraffardY.Aiktam^Pier^ 
of  context  is  amuud  profiti :  but  point  v.  Lord  Cheney,  1  P.  WilL 
where  the  charge  was  not  ex-    4l(t,^Q.  Ivy  Y.Gilbert,  2P.  WilL 


pressly  restrained  to  annual 
proGtSy  or  where  they  were  not 
distinctly  intended  to  be  the  ex- 
clusive objects  of  it,  equity  has 
sometimes  construed  the  word 
in  its  mo6t  extensive  signiGca- 
tion  as  a  general  charge  upon 
the  land.  In  other  cases  a  sale 
or  mortgage,  though  clearly 
within  the  terms  of  the  charge, 
has  been  refused.  The  circum- 
stances, that  have  chiefly  influ- 
enced this  discretion,  are  the 
appointment  of  a  time,  within 
which  the  charge  cannot  be 
raised    by  annual  profits;    the 


13;  Pre.  Ck.  683.  Evelyn  r. 
Evelyn,  2  P.  WiU.  659.  Milb 
v.Banks,9P.WiU.\.  SmaUr. 
Wing,9Bro.P.C.&03.  Green 
V.  Belcher,  Oheden  v.  Ohe^kn, 
1  Ath.  505,  550.  Ridoui  r. 
Earl  of  Plymouth,  2  Ath.  104« 
Baines  v.  Dixon,  Conyngham  t. 
Conyngham,  iVes.  41,  94,  622. 
1  Fonb.  Tr.  Eq.  440,  note  (o). 
Marriage  without  consent,  a 
circumstance  that  occnrred  in 
Butler  V.  Duneomb,  1  P.  W.  448, 
and  Beretby  v.  Newland,  2  P.  W. 
93,  seems  abo  to  hare  had 
weight   But  that  class  of  cases. 


prejudicial ;  as  in  the  case  of  a 
reversion ;  especially  if  it  would 
occjwion  any  danger,  that  the 
charge  would  not  be  answered 


situation  of  the  estate,  where  a    to  which  belong  Corbett  y.  Maid* 
sale  or  mortgage  would  be  very    well,    1  Salh,  159 ;    Brome    t* 

Berkeley,  2  P.  WiU.  484 ;  Ste^ 
veM  V.  Dethick,  3  Ath.  39,  and 
Churchman  v.  Harvey,  Amb.  335, 
turned  principally  upon  the  true 
in  iU  full  extent;  the  nature  of  construction  of  the  instniment, 
the  charge;  as  where  it  is  for    clearly  indicating,  that  the  charge 

was  not  to  be  raised  until  the 
commencement  of  the  term  in 
possession ;  a  construction  much 
favoured  by  the  modern  cas^ 
in  preference  to  that  adopted 
in  Gerard    v.   Gerard,     Stani-^ 


debts  or  portions;  and  in  the 
latter  instance  the  age  or  death 
of  the  child :  1  Ch.  Ca.  170. 
Lingon  v.  Foley,  2  Ch.  Ca.  205. 
Heycoeh  v.  Beycoch,  1  Vem.  250. 
Berry  v.  Aihham,    2  Vem.  26. 


JEarl  of  Riven  v.  Earl  of  Derby,   forth  y.  Stamforih,  2  Vem.  458, 

400, 
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upon  the  whole  there  was  a  clear  intention,  that  the  bulk  of         1704. 
the  charges  should  be  nosed  by  sale  and  mortgage.    There  a        p^T^Kf 

large  sum  was  to  be  raised  for  debts:  here  the  question  is  Albbmaris. 
between  volunteers.    It  is  unnatural  to  suppose  die  testator  v. 

should  create  a  term  of  eleven  years  in  order  to  sell  it 


BOGSBS, 


Lord  Chancellor, 
The  question  for  my  consideration  is,  to  whom  this  advowson 
would  have  belonged,  an  avoidance  falling  during  the  term; 
for  Rogers  has  not  exercised  as  the  trustee  a  discretion  here: 
the  conveyance  is  by  Mr.  and  Mrs.  Meyrick  as  cesttd  que  truiU 
of  the  advowson  during  the  term.  That  is  the  ground,  upon 
which  they  have  proceeded  imperatively  to  direct  him  to  dis- 
pose as  she  thought  fit,  of  the  contingent  eventual  chance  of 
the  avoidance  falling  within  the  term.  In  that  view  of  the  case 
it  is  impracticable  to  conceive,  if  the  avoidance  had  happened 
and  no  money  had  passed,  that  I  should  have  said,  Lord  Albc'- 
marie  had  a  right  to  the  *  presentation,  and  not  Mrs^  Meyrick. 
Thb  devise  is  to  an  indefinite  extent  an  appUcation  of  the  rents, 
issues,  and  profits,  in  the  most  ample  terms.  The  determina- 
tion of  the  term  has  not  yet  happened.  An  avoidance  has 
happened.  I  am  called  upon  to  say,  to  whom  the  right  of  pre- 
sentation belongs.  The  claim  of  the  Plaintiff  as  heir  is  given 
up.  It  is  argued  for  the  Plaintiff,  that  the  trustee  cannot 
present  upon  this  avoidance :  he  must  be  directed,  he  has  no 
beneficial  interest  That  I  agree.  If  there  is  no  other  person, 
who  is  cestui  que  trusty  then  as  in  the  case  in  Forrester  there 
is  a  resulting  trust  for  the  heir:  but  in  that  case  there  was 
no  person,  who  upon  the  will  could  make  a  disposition,  the 
exercise  of  the  right  of  presentation.    An  estate  was  given 

to 


460,  and  Chreaves  v.  Mattison, 
T.  JoneSp  201.  See  also  upon 
this  subject,  Hebblethwaite  v. 
Cartwright,  For.  41  ;  Goodall 
V.  Rivers,  Mo$.  395 ;  Sandys  v. 
Scmdyg,  1  P.  Will  707 ;  Raven- 
hiU  V.  Dansey,  2  P.  WiU.  179 ; 
Stanley  v.  Stanley,  I  Atk.  549; 
Hall  V.  Carter,  2  Atk.^54;  Lyon 
V.  Duke  ofChandos,  3  Atk.  416; 


Smith  V.  Evans,  A  mb.  633 ;  (%»- 
w€ty  V.  Conway,  3  Bro.  C.  C.267, 
and  2  Fonb.  Tr.  Eq.  203,  n.  (e). 
Ante,  Vol.  I,  234.  Post,  Lady 
Clinton  v.  Lord  Robert  Seymour, 
Vol.  IV,  440;  Codrington  v.  Lard 
Foley,  VI,  364.  XIX,  628. 
AUan  V.  Backhouse,  2  Ves.  4r 
Bea.  65, 
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to  trustees.    They  were  to  make  profit.     Being  mere  thisten 
they  could  take  no  possible  benefit  to  themselves ;  not  even  the 
advantage  of  presenting  for  nothing.     The  object  of  their  tnut 
was  charities.    The  different  charities  could  not  exer<ase  die 
right  of  presentation.    Therefore  the  right,  of  no  pecuniaiy 
value,  the  living  being  void,  belonged  to  the  heir.     It  must 
belong  to  somebody.      The  trustees  could  not   derive  any 
species  of  advantage.    Here  I  am  to  look  at  the  wiU  to  see, 
whether  there  is  any  cestui  que  trust  of  this  estate  during  the 
term.    Is  not  Mrs.  Meyrick  entitled  to  the  rents^  issues,  and 
profits  of  this  estate,  subject  to  the  imposed  charges  ?   After 
these  purposes  are  answered  the  whole  estate  during  the  tenn 
is  in  her.     I  am  called  upon  to  examine,  what  would  have 
been  the  testator's  intention  upon  this  vacancy.    I  am  per« 
fectly  satisfied,  the  idea  of  a  vacancy  did  never  occur  to  him: 
but  I  cannot  firom  that  speculation  draw  any  construction  to 
limit  or  extend  the  will.    I  might  reason  thus;  that  he  did  not 
choose,  his  nephew  under  age  should  have  the  right  of  pre- 
sentation, and  enjoy  that  any  more  than  any  other  advantage 
till  the  age  of  25,  the  time  for  which  the  term  was  calculated. 
If  I  am  put  to  conjecture,  there  is  no  reason  to  form  any  pro- 
bable coiyecture,  that  he  did  not  intend  his  daughter  to  have 
the  nomination.    He  puts  her  in  possession  of  all  the  fortune 
he  intends  her  to  have  by  his  will.     She  was  marriageable. 
The  case  might  have  been  put  of  her  marrying  a  gentleman  in 
orders.     In  that  case  I  could  not  have  said,  the  testator  did 
not  mean  her  to  present  her  husband.     But  none  of  these 
cases  occurred  to  him.    He  has  used  general  and  comprehen- 
sive words  in  giving  to  the  Defendant,  a  person   capable  of 
exercising  this  right,  all  beneficial  interest  during  the  period 
for  which  he  has  debarred  the  Plaintiff  from  the  exercise  of 
any  right.     If  Mrs.  Meyrick  and  her  husband  had  wanted  a 
*  house,  and  chose  to  live  at  the  mansion-house,  not  spoiling  it^ 
the  trustee  would  with  a  very  bad  grace  have  refused  it.     I  do 
not  know,  that  I  should  not  have  been  bound  to  aidniit  them. 
The  Plaintiff  cannot  claim  as  heir  at  law,  because  there  is  a 
specific  cestui  que  trust  during  the  term.     As  the  case  now 
stands,  if  I  was  to  direct,  to  whom,  whether  to  the  nominee  of 
Mrs.  Meyrick  or  the  Plaintiff,  the  trustee  should  make  out  the 
presentation,  I  think  he  ought  to  the  nominee  of  IVIrs,  Meyrieh 

This 
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This  decides  the  ivhole  case ;  for  the  presentation  being  in         11B4. 
Mrs.  Meyrick,  who  has  directed  her  trustee  to  do  this,  whe*        ■r^ZT'  i- 
ther  she  had  money  or  gave  it  for  nothing  is  indi£ferent;   Albemarle 
except  that  the  400/*  being  received  it  must  like  all  other  f • 

issues,  when  reduced  to  a  certainty,  be  a  subject  of  account  -K^gers. 
from  the  trustee  as  a  profit  arising  during  the  term,  to  those^ 
who  have  a  right  after  all  the  prior  charges  are  satisfied ;  for 
though  she  takes,  she  takes  subject  to  the  other  purposes.  It 
must  be  an  account  generaUy  of  all  his  trust.  Therefore  the 
consequence  of  my  opinion  is  to  dismiss  the  bilL 


NEWMAN  V.  MILNER.  1794. 

Nov.  nth. 
II Y  indentures  dated  March  1,  1789,.  between  Francis  New^    Plaintiff  pray- 
many   Thomas  Alves,  and  Herman  Graiuman,  on  entermg  f  ^  *  discovery, 
into  partnership  it  was  among  other  things  agreed,  that  any  "^J^'*^"^^*  *"* 
bills,  notes,  or  securities  upon  the  partnership  should,  if  judged  , ...     / 
proper  to  be  accepted  by  any  two  of  the  partners,  be  accented  ^hanee  •  aoon 
by  Newman  and  Alves,  and  not  by  Grauman ;  and  that  Grauman  ^ij^  answeni 
should  not  of  his  own  accord  accept  without  their  knowledge  and  evidence 
or  consent  any  bill,  execute  any  bond,  or  sign  any  promisory  the  right  being 
note  in  the  name  of  the  partnership,   or  otherwise  by  any  clear,  theCourt 
writing  or  verbal  engagement  bind  the  partnership ;  and  if.  he  '^^^^^^  *°  ^P* 
should  do  so,  that  the  said  bill,  bond,  note,  or  engagement^  ^    .       .^     . 
should  not  be  considered  as  binding  on  the  partnership ;  and  i      ,      j  j 
that  no  credit  should  be  given  to  any  person  whatsoever,  nor  creed  an  im- 
other  transaction  of  any  kind  take  place  concerning  the  busi-  mediate  deli- 
ness    of   the    said  partnership,  without  the  knowledge  and  very, 
consent  of  all  the  parties,  when  such  consent  could  be  obtained 
in  a  reasonable  time,  or  two  of  them  in  the  absence  of  one. 
The  deed  recited  that  Grauman  had  traded  upon  ♦his  sepa*       [  *4?84  ] 
rate  account,  and  it  was  provided,    that  all  merchandiae  or 
other  effects  consigned  to  him  and  all  sums  of  money,  debts^ 
&c.  due  or  becoming  due  to  him,    on  his  separate  accoimt 
should  be  received  by  the  partnership ;  and  that  the  nett  pro- 
ceeds should  be  placed  to  his  account;  and  that  he  should 
when  required  acquaint  the  other  partners  with  the  state  of  his 
private  affairs ;  and  shoidd  not,  directly  or  indirectly,  carry  OB 
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any  trade  or  business  on  his  own  account ;  and  that  none  of  ih^ 
parties  should  permit  the  joint  stock  to  be  in  any  way  charged 
or  -  incumbered  with  any  private  debt  not  concerning  the  part- 
nership ;  but  that  such  private  debt  should  be  discharged  out 
of  the  separate  property  of  the  debtor ;  and  that  every  trans- 
action, that  ought  to  take  place  in  the  business  of  the  partner- 
Bhip,  should  be  as  far  as  possible  with  the  knowledge  and 
consent  of  all  the  parties,  provided  always,  and  it  was  thereby 
expressly  covenanted,  declared,  and  agreed,  that  if  any  of  die 
parties  should  of  their  own  accord,  without  the  knowledge  cr 
consent  of  the  others,  draw  upon  or  .receive  any  money  from  the 
banker  of  the  partnership  on  his  separate  account,  or  draw 
any  bill  of  exchange  on  any  house  abroad  or  in  Great  JBriiam 
in  the  name  or  firm  of  the  partnership  or  on  their  account  or 
otherwise,  or  should  accept  any  bill  drawn  upon  the  said  fim^ 
or  give  any  promisory  note,  or  execute  any  bond,  or  ^ve  any 
odier  security  in  the  name  of  the  firm,  or  purchase  any  goods 
on  account  of  the  partnership,  without  the  knowledge  and 
C(Misent  of  the  others,  when  it  could  be  obtained,  and  shoiild 
not  in  all  things  truly  observe  and  perform  all  other  the  cove- 
nants, &c.  but  should  break  any  part  thereof,  it  should  be 
lawful  for  the  others  to  dissolve  the  partnership. 

July  2d,  1790,  Grauman  remitted  to  James  and  JDennUMil' 
ner  of  Manchester,  a  bill  drawn  in  the  name  of  Newman  and 
Co.  upon  a  house  at  Hamburgh  for  220L    In  consequence  of 
directions  sent  by  Newman  the  bill  was  returned  unaccepted ; 
of  which  the  MU/ners  gave  notice  to  Newman,    Afterwards  die 
partnership  was  dissolved ;  and  Alves  assigning  all  his  effects 
to  Newman,  he  agreed  to  pay  the  joint*  debts.      Grauman 
having  become  a  bankrupt,   an  action  was  in  Trinity  Tem, 
1791,  brought  on  the  bill  by  the  Milners  against  Newman\ 
who  filed  this  bill  against  them  charging,  that  Grauman  drew 
the  bill  of  exchange  without  consent  of  the  other  partners, 
and  delivered  it  to  the  Defendants  in  discharge  of  a  private 
debt,  for  which  they  insisted  upon  his  giving  them  the  said 
partnership  security ;  and  that  they  never  paid,  and  the  part- 
nership ♦  never  received,   any  consideration.      The  Plaintiff 
prayed  a  discovery  and  injunction ;  and  that  the  bill  should  be 
delivered  up ;  or  that  his  name  or  the  stile  of  the  partnersUp 
should  be  struck  out.     The  Defendants  by  answer  stated,  that 
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ihey  had  various  dealings  previous  to  and  in  March  1789, 
with  Grauman,  and  that  in  February  of  that  year,  a  short 
time  before  they  furnished  him  with  the  last  parcel  of  goods, 
he  informed  their  agent  that  he  was  about  to  enter  into  part- 
nership with  the  Plaintiff,  (who  was  reputed  to  be,  and  whom 
the  Defendants  considered,  a  man  of  considerable  property,) 
and  another  person ;  and  that  the  said  partnership  would 
support  him  to  any  amount;  that  upon  the  &ith  of  that  asser^ 
tion  and  in  iull  expectation  that  his  intended  partners  would,  if 
necessary,  enable  him  to  pay  for  the  goods ;  they  on  the  4th  of 
Aprils  1789,  delivered  to  him  a  parcel  of  goods  of  the  value 
of  9SM. ;  that  on  the  3d  of  July  when  the  price  became  due, 
he  remitted  the  bill  in  question  voluntarily  and  without  any  so- 
licitation ;  which  was  the  only  security  they  ever  received ;  and 
that  they  would  not  have  supplied  the  goods  but  for  such 
representation.  They  admitted,  they]>aid  no  consideration  to 
die  partnership,  and  never  had  any  dealings  with,  or  debts 
due  from  them.  They  denied  any  knowledge,  that  the  bill 
was  drawn  without  consent  of  the  other  partners,  or  without 
authority;  and  stated  that  the  partnership  was  first  made 
known  to  them  in  or  about  February  1791. 


17M. 


Newman 

MiLNKB. 


Mr.'Lloyd,  Mr.  Graham,  and  Mr.  Stanley,  for  the  De- 
fendants, 
Objected,    that   the  Court  could  not  prevent  them  from 
trying  the  question  at  law. 

Attorney  General,  for  the  Plaintiffs. 
In  Adey  v.  Anderson  in  the  Exchequer,  bills  to  a  great 
amount  were  decreed  to  be  delivered  up  under  similar  circum- 
stances ;  and  Lord  Commissioner  Eyre  stated  it  as  clear  equity. 
This  Court  desires  the  assistance  of  a  Court  of  law,  but  is  not 
bound  to  send  the  case  to  law,  where  a  sufficient  ground  ap- 
pears for  ordering  the  bill  to  be  delivered  up.  Here  the 
Defendant  lay  by,  till  Grauman  became  a  bankrupt.  If  the 
conscience  of  the  Court  is  satisfied,  that  a  jury  ought  to  be 
directed  to  find  for  die  Pliuntiff,  he  is  not  to  be  sent  to  a 
Court  of  law,  that  another  Judge  may  tell  the  jury  what  is 
the  clear  conclusion  of  law  upon  the  facts. 


Vol.  II. 
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For  the  Defendants. 
In  Mills  V.  Darky  in  the  Exchequer y  the  discoyery  made  bj 
the  answer  being  sufficient  to  enable  the  Plaintiff  to  make  a 
defence  at  law,  the  bill  was  dismissed.  In  Ryan  v.  MtMckmaihf 
SBro.  C.  C  15,  Lord  Thurlow  thought,  there  was  no  equity 
on  such  a  case,  however  clear. 


Costs. 


Lord  Chancellor. 
What  have  I  to  send  to  law?  If  any  thing  could  arise  upon 
evidence,  the  credit  to  be  given  to  a  witness  or  the  advantage 
of  a  mvd  voce  examination,  I  should  be  loath  to  determine  it 
Here  I  must  believe  the  evidence ;  for  in  the  answer  there  is 
nothing  like  a  pretence,  that  the  Defendants  were  induced  by 
Orauman  to  believe,  that  his  particular  debt  would  be  paid  by 
the  Plaintiff.  It  amounts  only  to  this,  he  tells  them  he  is 
going  into  partnership  with  a  rich  man,  and  then  they  d^fcr 
him  the  goods.  Three  months  after  he  gives  this  bill.  They 
never  make  any  demand  on  the  partnership,  till  €}rmmm 
becomes  a  bankrupt.  In  that  view  of  the  case  it  is  very  un- 
gracious in  them  to  come  upon  the  partnership  after  his  pro- 
perty is  gone.  The  only  chance  I  could  give  them,  would  ht 
of  a  jury  making  a  mistake,  and  giving  a  verdict  contrary  to 
the  direction  of  the  Judge. 


The  bill  was  ordered  to  be  delivered  up  with  costs  at  law 
and  in  equity  ( 71 ). 

(71)  Post,  Vol.  V,  618.    JervU\.  While,\ll.  413. 


1794.  DILLY  V.  DOIG. 

iVbo.lOM,  20M. 

The  proprietor  HPHE  Plaintiff  was  proprietor  of  an  improved  edition  of 


of  a  copyright 
must  file   se- 
parate   bilk 
against  each 
bookseller  tak- 
ing copies  of  a 
spurious  edi- 
tion for  sale. 


Entick's  Dictionary ;  and  had  obtained  an  injunction  to 
restrain  the  Defendant  from  selling  a  spurious  edition  printed 
at  Edinburgh. 

Mr.  Thompson  moved  upon  notice  for  leave  to  amend  the 
bill  by  making  another  bookseller,  who  had  procured  sevenl 

copies 
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copies  of  the  spurious  edition  from  Edinburgh  mth  sl  view  to  1794. 

sale,    a  party  without  prejudice  to  the  injunction.     He  said,  1^ 
the  bill  only  sought  to  establish  one  general  right ;  and  cited  «. 

Mat/or  of  York  v.  PilMngton,  1  Atk.  282.  Doig. 

Lord  Chakcellor. 
The  mode  proposed  would  be  more  inconvenient  than  sepa- 
rate bills.     The  right  against  the  different  booksellers  is  not 
joint,  but  perfectly  distinct :  there  is  no  privity.     K  the  De- 
fendant, against  whom  you  had  got  the  injunction,  had  trans- 
&rred  his  books  to  another,  I  would  have  followed  it.    In  the    There  mus( 
case  cited  the  bill  was  to  prevent  multiplicity  of  suits :  one  ^®  separate 
.general  right  was  Ij^e  to  invasion  by  all  the  world :  so  a  bill    .    *  ^^^^  ;  •" 

to  establish  the  custom  of  a  miU :  they  stand  upon  a  distinct     ^         ^     ^ 
,      ,    -         ^  ,  "^  .  ,        .     of  aputent: 

•ground.    I  do  not  remember  any  case  upon  patent  rights,  m  o^lierwise  of  a 

irhich  a  niunber  of  people  have  been  brought  before  the  Court  rig]|^  ^f  Qghary 
ai  parlies,  acting  all  separately  upon  distinct  grounds :  it  has  or  the  custom 
always  been  against  a  particular  Defendant.     In  a  case  here  of  a  milL 
not  long  go  upon  Bolton  and  Watts^%  patent  there  were  se- 
veral biUs. 


The  motion  was  refused. 


ANONYMOUS.  1794. 

Nov.  20tlL 
1^/|'R.  Owen  moved  to  open  biddings  as  to  two  lots  sold  at    Biddings 

800/.  and  12002.  on  an  advance  of  100/.  upon  each.  opened  on  ad- 

vancing 100/." 

Lord  Chancellor  granted  the  motion  as  to  the  former ;  but  ^  ^^^^'  *°^ 
as  to  the  latter  said,  the  advance  was  too  little ;  upon  which  it    "^  •  ^'^ 
was  moved  on  advancing  200L ;  and  granted :   in  both,  the 
whole  advance  was  ordered  to  be  deposited  in  a  week  (  72  )• 

(72)  Watson  v.  Birch,  ante,  51,  and  the  note  in  p.  65» 
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17M.  MILNES   r.    BUSK. 

Dec.  6M,  eM,  BUSK  v.  MILNES. 

lOM. 
F6me  covert  by    J  YMOii  RICH  in  ITGl  devised  real  estates  of  the  aiH 

deed   directed  nual  value  of  1800/.  to  trustees  upon  trust  to  -paj  die 

rents  and  pro-  YenU  and  profits  to  his  niece  Mary  Rhodes  for  life,  remainder 

'  or  ^P^  ^  l^Y  bsue,  in  strict  settlement;  and  in  case  of  her  deatk 
to  be  Daid  dar^  without  issue  that  the  trustees  should  from  time  to  time  pajb 
ing  her  life  to  ^PP^y  ^^^  dispose  of  the  r^its,  issues,  and  profits  during  the  life 
her  hasband  of  his  luece  Martha  Busk  wife  oiHans  Busk,  to  such  persoQ 
for  his  owD  or  persons  and  for  such  purposes,  as  she  should  by  any  wrkiiy 
proper  use  and  signed  with  her  proper  hand,  whether  covert  or  sole,  order, 
benefit:  the  in-  jjy^t  q^  appoint ;  and  for  want  of  appointment,  into  her  own 

.  ^  .  ^  hands  for  her  separate  use,  not  subject  to  the  dehts>  or  oon? 
Si'IS':.  »«„.  ,f  W  .b«,  or  «.,  **«  b«.b^,  ^  l«u«« 
nistratioii  dar-  ^^^'  ^^'  ^^  decease  to  her  two  daughters  Mary  Amme  and 
ing  coverlare  Rachael  and  their  issue*  In  1778  James  MUnes  the  younger 
withoat  ac-  married  Mary  Anne  Busk ;  and  Mrs.  Rhodes,  who  was  dm 
ooont,  the  wi-  in  possession  of  the  estates  under  iZtcA's  will,  and  Mv.  and 
dow  is  entitled  y^^  jg^j^  ^^^  parties  to  the  settlement;  by  which  it  was  re- 
t  til  f  ft  cited,  that  under  th^t  will  Mary  Anne  Busk,  in  case  she  should 
rents  and  to  ^^^^^^^^  ^®  mother,  and  Mrs.  Rhodes  should  die  without  iseue^ 
those  accmed  ^^uld  be  entitled  to  a  considerable  estate ;  and  Mrs.  Rhodes 
in  his  life,  and  hi  consideration  of  the  marriage  and  natural  Jove  and  affection 
not  received,  for  her  niece  Mary  Anne  Busk  covenanted  to  convey  to  tnis- 
If  her  interest  tees  part  of  the  lands  devised  by  Rich,  to  the  intent  that 
bad  passed,  it  j^fg^^g  Mtlnes  and  his  wife  and  the  survivor  should  receive 

•  ^      .  yearly  durinir  the  life  of  Mrs.  Rhodes  an  annuity  of  SOO/.  in  foil 

circnmstances    •^       ^^  c'  •^ 

of  the  transao-  ^^  johiture  and  in  bar  of  dower;  and  Mrs.  Busk  in  consider* 
lion  have  been  ^^^^^  ^^  ^^  marriage  and  natural  love  and  affection  for  ha 
set  aside.  daughter  did  by  virtue  of  the  power  given  her  by  BicVs  will 

and  all  other  powers,  &c*  order  direct,  and  appoint,  that  in 
case  Mrs.  Rhodes  should  die  without  issue  in  her  life,  the 
trustees  under  RicVs  will,  their  heirs  and  assigns,  should  im- 
mediately after  the  decease  of  Mrs.  Rhodes  out  of  the  rents 
and  profits  of  the  premises  so  devised  to  them  pay  to  Milnes 
and  his  wife  and  the  survivor  during  the  Ufe  of  Mrs.  Busk,  if 
they  or  either  of  them  should  so  long  live,  an  annuity  of  SOOt 
in  full  of  jointure  and  in  bar  of  dower ;  and  Hans  Busk  cove« 

nant^ 
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■anted  for  himself  and  Us  wife  during  her  life  for  further 
Assurance* 

In  March  Vldll  Mr.  Bugk^  by  will  properly  attested^  gave 
to  his  wife  his  cows,  coach  horses,   plate,  linen,  household 
fbmiture,  and  pictures;  and  describing  certain  estates,  that 
belonged  to  his  wife  at  the  time  of  their  marriage,  he  de- 
vised them  to  her  for  life  with  power  to  lease  for  twenty-one 
years;   remainder  to  his  two  daughters  Mary  MUnes  and 
Raehael  Milnes  and  their  heirs,  equally  to  be  divided  be- 
tween them,  as  tenants  in  common  and  not  as  joint-tenants; 
and  he  declared,  he  believed  this  to  be  agreeable  to  the 
marriage  settlements  of  himself  and  his  two  daughters.    He 
gave  his  wife  an  annuity  of  150/.   payable  half-yearly  out  of 
particular  estates,  which   he  minutely  described.      He  also 
gave  her  for  life,  in  case  he  had  a  right  to  do  so,  over  and 
above  that  annuity,   part  of  the  premises  charged  with  it ; 
and  gave  the  said  part  after  her  decease  to  his  two  daughters 
and  their  heirs,  equally  to  be  divided  between  them,  as  ter 
nants  in  common  and  not  as  joint-tenants;  and  he  declared, 
hebdieved  this  to  be  also  agreeable  to  the  aforesaid  settle- 
ments.   He  then  described  various  other  estates ;  and  gave 
them  and  all  the  residue  of  his  real  estate  whatsoever,  and 
all  the  residue  of  his  personal  estate,  to  his  wife  Pemberion 
MUnes f  and  Henry  Ibbaisan,  their  heirs,  executors,  and  ad- 
ministrators, in  trust  to  receive  the  rents  and  profits,  and  to 
place  out  at  interest  from  time  to  time  his  personal  estate, 
and  invest  such  rents  and  profits,  interest  and  produce,  from 
time  to  time  in  the  public  funds,  and  invest  the  dividends 
firom  time  to  time,  so  that  the  whole  might  acciunulate,  till 
his  grand-daughter  Martha  Milhes,  or  such  person  or  per- 
sons as  might  become  entitled  thereto  by  virtue  of  his  will, 
should  attain  twenty-one,  or  being  a  daughter  or  daughtifrs 
should  marry  vrith  conseitt  of  parents  or  guardians ;   and  as 
soon  as  Martha  Milnes  should  attain  that  age,  or  marry  with 
consent  as  aforesaid,  to  convey  the  whole  of  the  said  real  estate 
to  her  and  her  heirs,  and  to  transfer  to  her  all  the  money  so 
invested  and  accumulated ;  and  in  case  she  should  die  under 
twenty-one,  and  without  being  married  with  consent  as  afore- 
said, to  convey  the  said  real  estate  to  the  next  eldest  child, 
son  or  daughter,  of  his  said  daughter  Raehael^  hereafter  to 

be 
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be  born,  not  being  tkn  eldest  or  second  son,  that  ahoold  cttaki 
twenty-one,  or  being  a  daughter  should  marry  witfa  om- 
sent,  &c.  and  to  the  hein  and  assigns  of  such  next  eldest 
child,  and  to  transfer  all  the  money  so  invested  and  accmiu- 
lated  to  such  next  eldest  child,  not  being  an  ddest  or  second 
*  son,  as  aforesaid,  in  regard  diat  the  eldest  and  se^tond  mm 
of  his  said  daughter  were  already  amply  provided  for:  toeh 
conveyance  and  transfer  to  be  made  at  the  age  of  twenty<-€iie 
of  such  next  eldest  child  or  marriage  of  a  daughter  widt 
consent,  &c.  and  in  case  there  should  not  be  a  child  of  his 
said  daughter  besides  an  eldest  and  second  son,  and  there 
should  be  both  an  eldest  and  second  son,  to  convey  and 
transfer  to  such  eldest  and  second  son,  their  heirs  and  assigns, 
in  equal  shares,  as  tenants  in  common  and  not  as  joint- 
tenants,  at  twmty-one;  and  in  case  there  should  be  bnt  one 
son,  or  being  two,  one  should  die  tmder  twenty^one  leaving 
only  one  son  siuhdving,  to  convey  and  transfer  to  smch  lisr^ 
viving  or  only  son ;  and  if  there  should  be  no  8on«  who  shooli 
attain  twenty-<NBe,  but  there  should  be  a  daughter  or  danghtct% 
to  convey  and  transfer  to  such  daughter  or  daughters  and  her 
or  their  heirs,  equally  to  be  divided,  if  more  than  one,  as 
tenants  in  common  and  not  as  joint-tenants ;  and  in  case  fak 
said  daughter  should  not  leave  any  children,  or  all  sheoid 
die  under  twenty-one,  or  being  daughters,  without  having 
been  married  with  consent  as  aforesaid,  to  convey  and  transfer 
to  his  own  right  heirs;  and  he  declared,  that  such  ooavey* 
ance  and  transfer  to  any  child  or  children  of  his  said  daoghter 
should  be  at  their  age  of  twenty-one  or  marriage  as  aforesnd, 
and  that  the  vesting  of  the  property  should  not  be  delayed 
by  any  possibility,  which  might  then  exist  of  subsequent  is* 
sue ;  and  he  appointed  his  wife  and  the  other  two  trustees 
his  executors. 

Mrs.  Rhodes  died  without  issue  in  March  1789;  sad 
Mrs.  Busk  by  an  instrument  in  writing  under  her  hand  and 
seal,  dated  May  5th,  1789,  reciting  the  interest  she  was  en* 
titled  to  under  Rich's  will  and  the  death  of  Mrs.  Rhodes 
without  issue,  proceeded  thus :  "  Now  know  ye,  that  I  the  ssid 
^'  Martha  Busk  dp  by  this  instrument  order  direct  and  appoint 
*^  the  person  or  persons,  in  whom  the  legal  estate  of  and  is 
*'  the  said  several  manors,  messuages,  lands,  tenements,  heredi- 
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tamentey  and  premisesi  are  vested^  to  pay,  apply  and  dis-'  iW4j 
pose  of  the  rents,  issues  and  profits  thereof  during  my  life 
unto  my  said  husband  the  said  Hems  Busk  iot  his  own 
proper  use  and  benefit."  hi  September  following  Mrs.  Busk  'Bvbk^ 
sent  the  following  letter  to  James  MUnes  the  elder  aod 
James  Milnes  the  younger,  then  trustees  of  the  estates  she 
was  entitled  to  under  Bich\  will.  ^'  Sirs,  I  desire,  that  you 
will  appoint  my  husband  Haas  Busk,  Esq*  your  agent 
under  the  will  of  the  late  Aymiw  Bich,  £sq»  deoea;sed| 
**  with  power  to  receive  the  rents,  and  to  let  and  manage 
''the  estate  for  the  benefit  of  the  trust:  given  under  - 
^'  •  my  hand  this  2d  day  of  September  1789,  Martha  Busk:'  I  ^4M  } 
The  trustees  in  answer  signed  the  following  authority  of  the 
4iame  date :  "  Sir,  at  the  request  of  Mrs.  Busk  yre  authorize 
you  to  receive  the  rents,  and  act  for  us  in  the  genera} 
management  of  the  estates,  of  which  we  are  trustees  under 
^'  the  will  of  the  late  Aymor  Rich,  Esq."  This  was  addressed 
and  sent  to  Mr.  Busk;  from  which  time  till  his  death  he  re- 
ceived the  rents,  entered  into  agreements  with  the  tenants,  and 
gave  notices  to  quit,  &c.  Upon  the  13th  o(  April,  1790,  he 
made  the  following  codicil,  '^  I  give  to  my  dear  wife  all  the  stock 
that  I  shall  be  possessed  of  in  the  three  per  cent*  annuities, 
except  1050/.  stock,  which  I  give  to  Martha  MUms  my  eldest 
grand-daughter.  PatUefract,  April  13th,  1790.  Hans  Busk. 
''  What  notes  and  cash  I  may  be  possessed  of  at  my  decease 
I  give  to  my  wife ;  desiring  her  to  pay  to  each  of  my  exe^ 
cutors  30/.  Hans  Busk.**  By  another  codicil  dated  August 
23,  1791,  he  gave  his  two  daughters,  his  two  sisters,  Pfemr- 
berton  Milnes,  and  Henry  Ibbatson^  legacies  of  50/.  each; 
and  he  confirmed  his  will.  These  codicils  were  not  attested* 
In  February  1792  Mr.  Busk  died. 

The  original  bill  was  filed  on  behalf  of  the  in&nt  children  of 
Bichard  Slater  Milnes, .  who  had  married  Rachael  Busk,  to 
have  the  will  established,  and  the  trusts  carried  into  execution ; 
and  it  prayed,  that  the  rents  and  profits  of  the  premises  com- 
prised in  the  instrument  executed  by  Mrs.  Busk,  May  Sth^  1789, 
as  well  such  as  accrued  in  the  life  of  the  testator,  and  were  not 
received  by  him,  as  those  accrued  after  his  death,  or  that  should 
accrue  during  the  life  of  Mrs.  Busk  the  Defendant,  should  be 
declared  to  be  part  of  his  personal  estate,  and  applicable  to  the 
purposes  of  Iiis  will.    The  cross  bill  was  filed  by  the  widow  to 
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X7M.  haye  that  instnimeiit  delivered  up;  first,  on  the  ground,  diat 
the  intention  was  merely  to  give  her  husband  an  interest  oar 
authority  to  receive  the  rents  and  profits  during  their  joint 

Busk.  lives;  seciMidly,  on  die  circumstances,  under  which  it  wis 
obtained ;  which  firom  the  answers  and  evidence  appeared  to  be 
these.  Soon  after  the  death  of  Mrs.  Rhodes  Mr.  Bust  con- 
sulted Mr.  Smiih,  a  barrister  residing  a;t  Leeda^  in  his  neighbour- 
hood, as  to  the  efi*ect  of  Rich's  will,  which  he  produced;  and 
he  asked,  whether  his  wife  could  appoint  the  rents  of  those 
premises  to  him.  Being  told  she  could,  he  said  it  would  be 
hard  if  his  wife  had  the  sole  power  of  disposing  of  RicKs  for- 
[  ^40S  ]      tune;  for  she  would  give  it  all  to  Rachael,  Richard  ^  Milme£% 

wife.  This  instrument  was  then  dictated  by  Smith,  and  taken 
down  by  NtehoUon^  an  attorney  of  character,  who  waa  preaeat 
and  who  prepared  it  for  execution.  Mrs.  Busk  was  not  presoit 
upon  this  occasion.  At  the  execution  Nicholson  read  it  over 
to  her:  she  asked  lum,  whether  it  gave  her  husband  full 
power  to  receive  the  rents:  he  answered,  it  did,  and  she 
then  executed.  This  instrument  was  not  communicated  to 
the  trustees. 

Another  question  was,  if  the  whole  interest  of  Mrs.  Busk  in 
these  estates  passed  under  that  instrument  to  her  husband, 
what  was  the  nature  of  his  property  therein:  the  Plaintifi 
in  the  original  bill  claimed  it  under  the  residuary  clause  of 
the  will  as  personal  estate  by  force  of  the  stisMes  29  Ch.  JI. 
c.  3.  and  14  Geo.  II.  c.  20.  the  widow  contended,  that  it  was 
freehold :  and  having  been  acquired  after  the  date  of  the  will, 
and  the  codicils  being  unattested,  it  was  not  disposed  of;  that 

^  under  the  latter  statute  it  was  to  go  in  a  course  of  distribu* 

tion  as  personal  estate  undisposed  of;  and  therefore  she  was 
entitled  to  one  third.  A  third  question  was  made  at  the  bar: 
whether,  a  case  of  election  would  not  arise  against  the 
widow  (  73  )• 

Attorney  Oeneral,  Mr.  Mansfield,  and  Mr.  Richards,  fbr 
the  widow. 
This  case  is  very  different  firom  Pybus  v.  Smith,  3  Bro. 
C,  C.  340.    The  conveyance  there  was  for  valuable  consider- 
ation 
(73)  The  two  last  questions  were  not  decided:  the  argamenls 
upon  them  are  therefore  omitted. 
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atkm  to  creditors :  this  is  the  case  of  a  mere  vohmteer*  The  17M. 
general  question,  whether  an  instrument  so  obtained  by  a  hus- 
band, prepared  by  his  own  attorney,  without  any  instructions 
from  the  ^Lunication  with  her.  the  tn»teL  or  «.;  one  B».>. 
acting  for  her,  which  he  can  at  any  time  prevail  on  her  taexe- 
cute,  shall  deprive  her  absolutely  of  her  property,  even  if  she 
survives  him,  would  require^  great  consideration.  It  must  ap- 
pear to  the  Courts  that  there  was  no  surprise  upon  her;  that 
■he  knew  what  she  was  doing,  and  was  neither  compelled  by 
harshness  nor  influenced  by  kindness.  But  this  instrument 
b  not  a  grant;  or  like  one;  nor  does  it  contain  any  words 
shewing  an  intention  to  pass  property.  It  is  a  mere  authority. 
A  wife  frequently  authorizes  her  husband  ^  to  receive  the  [  ^403  ] 
income  of  her  fortune.  That  is  the  natural  effect  of  such  an 
instrument;  and  then  she  might  have  revoked  it  at  any  time; 
and  it  would  stop  at  his  death.  The  words  ''  during  my  life'* 
are  only  descriptive  of  her  interest  There  are  no  words  of 
Tepresentation;  and  they  will  not  be  supplied  for  a  volunteer. 
The  acts  of  the  husband  and  the  other  evidence  shew  the 
intention.  He  never  communicated  this  instrument  to  the 
trustees ;  but  by  her  request  got  authority  from  them  to  receive 
ibe  rents ;  under  which  he  acted ;  and  in  the  codicils  made 
afterwards  he  takes  no  notice  of  this  considerable  property. 

^    SottcUor  General  and  Mr.  Heywood  for  the  Plaintiffi  in 

the  original  bill ;  Mr.  lAoyd  and  Mr.  King  for  Richard 

Slater  MUnes  and  James    Milnes,    and    dieir  wives 

Rachael  and  Mary  Afme,  daughters  of  the  testator. 

The  argument  goes  beyond  the  intention,  acknowledged  by 

the  cross  bill,  to  give  these  rents  to  her  husband  for  his  life : 

die  broad  ground  now  taken  would  apply  to  a  contribution  to 

the  expence  of  the  fainUy;  and  would  totally  set  aside  any 

transaction  of  thb  nature  between  husband  and  wife.     In 

Peacock  v.  Mont,  2  Ves.  190,  Lord  Hardwicie  considers  a 

fime  covert  as  a  flme  sole  ^pioad  her  separate  property.    In 

Pybus  V.  Smith,  which  was  a  hard  case.  Lord  7%urlow  laid 

down  the  rule  generally,  and  to  overturn  that  principle  now 

would  set  that  subject  quite  afloat.    The  case  of  affme  covert 

is  Bke  that  of  an  infant.    In  Carpenter  v.  Elliot,  Creneral 

Carpenter  had  been  advanced  by  his  fiither  to  a  very  consi- 
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derable  extent ;  more  than  the  CsLther  could  have  afforded^  if 
he  had  not  a  view  to  a  recompente.  After  the  ton  came  of 
age,  the  £U;ber  took  firom  him  a  bond  for  the  sums  advanced} 
and  left  them  to  hiB  younger  children*  Lord  Northingtom  aeC 
aside  the  bond;  becauad  at  the  time  of  executing  it  the  aoD 
could  not  haye  been  a  free  agent ;  for  if  the  bond  were  to  be 
enforced  against  htm,  he  deprived  himself  of  aU  possible  subr 
sistence.  On  that  ground  therefore  it  was  set  asida  In 
these  transactions  the  circumstances  are  to  be  emisidexed# 
Mrs.  Busk  was  well  provided  for  without  diis.  .  There  is  m 
general  principle,  upon  which  this  can  be  afiectedi  unless  the 
amount  of  the  property  shall  make  the  Court  say,  the  husband 
was  mistaken  in  thbiking  it  was  not  improper  in  him  to  taki^  it; 
as  in  General  Carpenters  Case,  Independent  of  the  ^miount 
the  evidence  is  not  sufficient.  The  words  of  the  deed  are 
^  for  his  own  proper  use  and  benefit.  *"  *  It  is  very  dangerous 
to  decide  against  a  deed. upon  conversations  and  ambi^oiM 
subsequent  acts. 


Reply. 

The  principle  Lord  Thurlow  wished  to  apply  in  Pybus  Vi 
Smiih  was,  that  a  J}iime  covert  became  a  fSme  sole  to  the  ex- 
tent, in  which  the  instrument,  under  which  she.  clauned,  pur- 
ported to  make  her  such  ( 74 ).  In  most  of  these  instruments 
ih^fime  has  not  the  faculty  of  disposing,  but  of  executing  an 
authority.  It  is  like  a  power  of  attorney ;  which  is  revocable 
at  law :  but  this  Court  interfered  long  before  a  Court  of  law 
to  prevent  it  from  being  revoked  against  a  creditor.  That 
was  the  prindple  of  that  case :  the  authority  Mrs.  Vernon  had 
given  to  the  bankers  was  an  authority  she  could  not  revere, 
till  the  purpose,  for  which  she  gave  it,  was  satisfied :  that  is, 
)ill  their  debt  was  paid.  It  was  certainly  a  very  bard  case; 
and  the  Court  strongly  inclined  against  the  deed.  There  is 
no  case  where  there  has  been  such  a  gift  to  a  mere  volunr 
tecr,  much  less  where  that  volunteer  is  also  the  husband, 
against  whose  debts,  engagements^  and  influence,  the  creation 
of  the  separate  property  is  directed,  and  this  Court  has  inr 
terfered  to  say,  the  >authority  given  at  the  instance  of  the 
volunteer  and  husband  shall  be  held  irrevocable.    In  EUU  v. 

AiOnson, 

(74)  Ante,  Vol.  1, 189.     See  the  references  in  the  note,  194. 
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AiUnsoM,  in  a  note  to  Pyius  y.Smkkf  imd  in  Mrs.  BuUer^s         U94» 
Gise  and  Clarke  t.  Pisier  in  the  same  note,  the  wife  attended       juT^^mm 
in  Court.     In  Frederick  t*  Frederick,  at  the  JBa/&,  Lord  ,;. 

Kenyan  reftised  to  make  the  decree  till  she  appeared  in  Court;  Busk« 
and  that  is  more  necessary  in  the  case  of  a  husband.  This  is 
nothing  but  an  authority.  In  construing  an  authcurityi  direc- 
tion, or  appointment  to  A^  it  is  nerer  extended  to  executors 
and  administrators  unless  bond  fide  and  conscientious  purposes 
require  it  for  valuable  consideration.  The  direction  to  the 
trustees  either  shews  it  was  understood  this  way,  or  is  a  waiver. 
It  refers  particularly  to  the  will,  not  to  the  deed.  If  the 
husband  meant  to  conceal  the  deed  from  them,  it  is  the 
stronger  against  them. 

Lord  Chancellor. 
In  the  view  I  have  taken  of  this  case  it  is  totally  immaterial 
to  enter  into  the  consideration  of  the  second  question,  in  what 
light  the  interest  Mr.  Busk  is  supposed  to  have  taken  diuring 
the  hfe  of  *Mrs.  Busk,  is  to  be  considered;  for  I  am  of  opi*  [  ^4d5  ] 
nion,  that  upon  a  just  consideration  of  die  acts  of  the  parties 
I  should  deal  harshly  and  unfairly  with  their  characters,  if 
I  supposed  it  the  intention  of  either,  that  this  instrument 
should  have  any  greater  effect  than  it  literally  purports  to 
have.  The  instrument  itself  b  conceived  in  the  form  and 
expressed  exactly  in  the  same  manner  that  a  power  of  attorney 
would  be :  it  is  not  a  conveyance  of  any  estate  or  interest 
whatsoever:  it  is  not  in  the  terms  of  it  a  deed  of  gift:  by 
virtue  of  such  an  instrument  the  rents  and  profits,  that  are 
to  be  received  by  it,  must  be  received  in  the  name  of  the 
person,  who  makes  it:  it  conveys  no  nght  to  any  one  to  claim 
jure  propria  and  by  force  of  the  conveyance  the  rents  and 
profits.  Such  an  instrument  not  being  any  conveyance,  not 
even  a  deed  of  gift,  is  primd  facie  and  in  its  own  nature  per- 
sonal to  the  party,  to  whom  it  is  addressed,  and  revocable ; 
but  under  circumstances,  firom  the  nafture  of  the  transaction, 
the  res  gestce  between  the  parties,  in  which  it  occurs,  it  may 
be  made  absolute  and  transmissible;  certainly  by  express 
words;  but  without  them  I  have  no'  difficulty  in  admitting, 
that,  taking  in  view  the  consideration,  though  personal  in  the 
conception  of  it,  it  would  be  transmissible,  if  for  valuable 

con< 


495 


CASES  IN  CHANCERY. 


17M. 


MULNBS 

Busk. 


[496] 


eonsicleiradoii ;  though  done  in  such  a  way,  not  the  most  apt 
Bdode,  it  would  0{>erate  as  a  conreyance  of  the  absohite  in- 
terest; for  it  would  gtve  authority  to  receive;  and  being 
founded  upon  valuable  consideration,  that  would  imply  an 
intention  to  convey  beneficially;  and  a  Court  of  justice  would 
not  suffer  it  to  be  defeated  or  to  drop  in  its  effect  short  of 
the  intention  of  the  parties.  If  a  person  was  appointed  to 
receive  rents  and  profits  till  a  debt  should  be  dischargedi  it  is 
obvious,  that  till  it  was  discharged  he  would  have  a  right  to 
reodve  them.  A  great  many  other  ca«e8  might  be  put,  in 
which  though  conceived  exactly  in  these  terms  it  might  be 
personal  and  determine  by  the  death.  If  a  steward  of  an 
estate  was  to  be  paid  for  his  office  of  stewardship  by  an 
assignment  of  rents  and  profits  of  a  particular  estate,  and  the 
manner  in  which  that  was  given  to  him,  was  conceived  as  this 
is,  no  doubt,  the  intention  being  only  to  give  him  a  salary, 
the  instrument  would  only  operate  while  he  was  steward  or 
capable  of  acting:  the  only  question  whether  it  could  extend 
beyond  his  stewardship  would  be,  whether  past  services  might 
not  enter  into  the  consideration  to  extend  it  to  his  life.  So  if 
a  chaplain  officiating  in  a  fiunily  had  an  appointment  by  assign- 
ment of  rents  and  profits  connected  with  his  duty  and  sitoa- 
tbn,  it  certainly  would  not  go  to  his  representatives. 

Consider  then  the  situation  of  Mr.  and  Mrs.  Busk.  Upon 
the  death  of  Rich  she  became  entitled  to  a  considerable  addi- 
tion of  income :  they  lived  on  good  terms :  there  was  a  com- 
munication upon  it:  his  intention,  as  far  as  it  can  be  ascribed 
to  him,  was  only,  that  he  being  master  of  the  family  thought 
it  not  proper  for  him  to  be  in  a  situation  depend^fit  upon  her; 
and  that  probably  was  her  intention :  she  therefore  gave  him 
a  right  to  receive  the  rents,  not  meaning  to  have  any  account 
from  him.  There  can  be  no  objection  to  her  giving  him  the 
full  administration  of  her  property  during  coverture :  it  is  an 
act  of  duty  and  a  right  thing  to  do  so.  I  have  no  reason  to 
ascribe  any  other  than  a  fair  intention  to  him;  and  in  that 
view  it  could  be  intended  to  operate  no  farther  than  the  cover- 
ture. I  must  take  into  consideration  what  would  be  the  case 
upon  the  converse  of  this  supposition ;  and  there  I  agree,  that 
if  this  had  been,  what  it  is  not,  a  direct  and  express  con- 
veyance of  the  whole  of  her  interest  during  her  life  to  him 

and 
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atid  his  representatives^  standing  as  this  does,  prepared  as  k         I7M* 
was,  I  should  under  the. circumstances  be  caUed  upon  to  set        juT^wk 
it  aside.    That  does  not  in  any  degree  resemble' the  present  ^^ 

case;  for  there  is  no  ground  to  throw  any  inqpatation  on  Busk* 
Mr.  Busk;  and  I  am  strongly  led  by  several  drcumstanoes  to 
suppose,  he  had  no  such  intention.  He  applies  to  the  tnuh 
tees :  he  applies  with  a  letter  firom  his  wife.  If  he  had  appre- 
hended this  instrument  operated  farther,  than  that  letter  was 
intended  to  do^  it  would  have  been  an  act  extremely  unfair  in 
him  to  have  concealed  the  circumstance :  but  his  whole  con- 
duct speaks  the  confidence,  in  which  they  lived ;  and  in  re- 
ceiving this  under  the  authority  and  tide  of  his  wife  I  am 
perfectly  confident  there  was  to  be  no  account  betwete  them, 
not  as  concdivingy  he  had  any  interest,  he  could  make  any 
destination  of  beyond  the  period  of  their  living  together, 
during  which  it  was  very  fit  he  should  have  all  the  power  it 
gave  him.  He  knew  he  had  made  his  will:  in  that  he  makes 
her  a  trustee.  There  is  nothing  to  indicate  any  doubt  or  want 
of  confidence  in  her.  He  continues  his  will  after  this  acces- 
sion of  fortune  and  the  date  of  the  instrument;  he  continues 
her  trustee  and  executrix  with  other  relations,  persons  to 
whom  they  became  allied  by  marriage.  There  is  an  anxiety 
in  the  will  to  specify  the  particulars  of  his  fortune:  he  does 
not  take  a  gross  distribution  of  all  in  settiement  and  all 
not  in  settlement:  there  is  a  particular  enumeration  of  the 
estates,  which  not  being  in  settlement  he  might  dispose  of.  The  • 
notes  and  cash,  *  which  he  gives  her  by  the  first  codicfl  are  not  [  ^497  ] 
merely  a  legacy  of  bounty,  but  of  convenience,  firom  a  derire 
that  she  should  be  easy  and  comfortable  and  not  disturbed  by 
little  claims.  It  is  totally  beyond  conception,  that  he  should 
*have  omitted  to  take  notice  of  what  was  so  great  an  accession, 
if  he  considered  this  as  part  of  his  fortune,  which  would  have 
very  much  affected  the  bounty  to  a  selected  grandchild,  selected 
to  have  a  fortune  with  comparison  with  die  eldest  children  of 
his  daughter  Eiichael,  the  only  one  who  had  children. 

But  take  it  upon  the  supposition,  that  this  ^ntained  ex- 
press words  of  gift  to  carry  the  whole  interest  during  her 
life  to  his  representatives :  die  only  known  public  and  avowed 
act  upon  her  part  was  the  letter  written  to  the  trustees.  This 
instrument  never  appears  to  have  been  produced  and  dia- 

ckwed 
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17M.         elo0ed  to  any  one.    How  was  it  prepared  ?  Was  there  in  die 
JjT'^^  preparation  any  communication  with  her;  any  thing   to  indi- 

9.  cate  a  proposition  to  her  or  moving  from  her  to  give  the  whde 

.Busk.         to  him  and  his  representatives?  The  whole  ia  fair  upon  the 
supposition  I  take  to  be  the  true  one ;   that  which  I  first 
•etated;  but  very  unfit  and  unfitir,  that  the  husband  taking 
-partial  advice,  putting  a  single  and  a  leading  question  upon 
the  efiect  of  the  vdll  privately  to  a  gentleman  of  the  law  of  his 
acquaintance,  giving  directions  to  his  own  attorney,  noc<Mn- 
*munication  with  the  wife  but  at  the  moment  of  exeoutioo, 
and  that  communication  upon  a  question,  that  applied  to  a 
very  different  instrument,  should  obtain  from  her  a  convey- 
.ance  of  her  whole  interest;  and  if  this  had  actually  conveyed 
it,  this  Court  would  act  very  contrary  to  its  usual  rules  with 
•respect  to  married  women,  if  it  suffered  such  a  private  con- 
cealed transaction  to  go  upon  such  evidence  as  this*    But 
that  is  not  all.    The  consequence  of  permitting  such  an  act  to 
stand  would  be  in  the  last  degree  injurious;  for  in  the  mar- 
riage setdement  of  her  daughter  she  covenanted  to  pay  in  tiie 
event  of  surviving  Mis»  Rhodes  and  coming  into  possession  of 
the  estate  under  RicK^  will  3XXiL  during  her  life  to  that 
daughter  and  her  husband.    If  she  had  conveyed  away  all 
her  interest,  in  what  condition  would  she  have  stood  ?    The 
husband  being  a  party,  it  would  not  have  been  difficult  to 
charge  him :  it  would  have  been  a  Uen ;  and  he  could  not  have 
taken  Rich's  estate  without   making  good  the  300/.  a  year 
out  of  that  estate :  but  still  she  could  not  have  performed 
that   covenant,   if  she  had  conveyed  away  the  estate    and 
vested  it  in  his  representatives.    She  would  have  been  an- 
[  *4d8  ]      Bwerable  and  *  liable  in  the  first  place  to  pay  as  the  widow, 

having  a  relief,  which  might  or  might  not  have  been  immediate 
and  available.  It  would  have  been  the  greatest  injustice  m 
him  taking  away  all  the  immediate  fund  not  to  have  made  a 
provision,  that  would  exempt  her  from  being  answerable  for 
that.  But  I  am  combating  a  phantom,  and  arguing  a  fake 
supposition;  for  upon  the  facts  I  should  act  contrary  to^very 
principle,  that  should  govern  this  Court,  if  I  imputed  an 
absolute  gifl  from  an  instrument,  which  does  not  express^ 
import  a  gift,  and  does  not  in  the  express  terms  of  it  give 
any  Aiing  beyond  the  person  of  the  husband;  and  the  wfaok 

intenticm 
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intention  is  completely  answered  by  affirming  it  to  be  wbat  1794. 
k  purports  to  be,  an  authority  to  the  husband  to  receive  the  m^^*^ 
lents  and  profits  without  being  accountable.    The  authority  ,^^ 

ih  not  in  terms  carried  beyond  the  person;  and  I  should  act         Busk* 
contrary  to  the  intention,  if  I  carried  it  farther. 
*    In  the  view  I  have  taken  of  the  case  it  is  unnecessary  for 
me  to  go  farther  into  the  general  point,  except  from  the  at- 
tention I  gave  to  the  argument  and  some  little  consideration 
^lince.    It  is  contended,  that  where  a  married  woman  had  se- 
))arate  property,  it  has  b^n  h^ld'  by  modem  determinations, 
that  she  is  to  all  intents  and  pmrposes  to  be  considered  as  a 
fime  sole.    I  am  not  inclined  at  present  to  assent  to  that    The  role,  that 
Ui  that  extent.    It  is  carried  a  great  deal  farther  than  I  ap-  a  f^^"^  covert 
f>rehend  it  was  meant.    As  to  all  her  debts  and  engagements,  ^*  ^*^  °®  ^!^' 

>with  regard  to  that  she  shall  be  answerable  as  a  fiStne  sole     ,         ^  -^ , 

^  ^  *^  sole  as  to  her 

-would  be  to  the  extent  of  that :  dhe  may  bind  herself  and  g^parate  pro- 
'<!ontract  debts :  it  is  held  now  that  she  may  be  sued ;  and  it  perty ,  does 
nay  be  recovered  against  her  (75):  she  may  transact  and  not  extend  to 
make  bargains  with  regard  to  itt  but  Uiat  it  has  gone  far-  transactions 
ther,  that  all  the  maxims  of  the  common  law  and  the  prudence  ^^^  1^®'  ^^^ 
^nd  care  of  this  Court  as  to  married  women  with  respect  "^^^' 
-to  their  husbands,  so  liable  to  influence,  should  be  totally  set 
aside  without  any  form,  not  only  the  guards  the   law  has 
established,   and  the  course   of  this  Court  with  regard  to 
trust  estates  in  equity,  but  without  the  common  precaution, 
that  would  attend  the  transactions  of  persons  under  a  degree 
of  influence,  (and  it  is  well  compared  by  the  SoUdtor  General 
-to  the  case  of  parent  and  child)  that  she  should  be  consi- 
dered as  a  fitne  sole  quoad  her  husband  and  in  transactions 
between  them,  would  require  great  conrideration.      I  have 
found  but  one  case  in  this  Court,  where  the  question  arose 
directly  upon  *a  gift   between   husband  and  wife:   that  is      [  *499  ] 
Pawlet  y.  Delaval(1[6)  in  which  hord  Hardivicke  established 
it ;  but  under  circumstances,  that  marked  very  strongly  how 
much  of  aid  he  required  to  establish  a  conveyance  by  a  mar- 
ried woman  of  her  separate  property  in  favour  of  her  hus- 
band.   The  circumstanceis  were  these :  Lady  Isabella  Tuflon 

married 
(76)  Corbet  v.  PoelnitZy  1  Term    post,  Vol.  V,  17,  to  Chaseaing  v. 
Rep.  B.R.  &;  but  this  doctnae     Parsomage, 
18  now  overtarned.  See  the  note,        (76)  2  Ves,  663» 
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tiiAnied  Lord  Nassau  Pawkt;  and  upon  the  aetdement  tfieie 
was  a  view  to  an  uncertain  fortune  to  come  to  her  upon  die 
death  of  the  Duchess  o{  Montague  f  and  it  was  agreed,  that 
whatever  that  might  be,  it  should  be  settled  to  her  separate 
use.    Three  or  four  years  afterwards,  upon  the  death  of  the 
duchess   it  turned  out  to  be  23,000/.    It  was,  when  aaoer- 
tained,  vested  in  trustees  and  placed  out  on  two  mortgages 
in  the  names  of  trustees  to  her  separate  use.    About  four 
years  afterwards  one  of  the  securities  becoming  very  irregular, 
the  money  was   called  in:   but  it  was  done  in   this  way: 
Lord  Nassau  Paiwlet  and  his  lady  directed  the  trustees  to 
call  in  the  money  in  order   to  invest  it  in  new  mortgages 
in  the  name  of  him  alone ;  and  they  both  joined  in  a  deed 
discharging  the  trustees  firom  all  the  trust.    This  being  don^ 
he  received  the  interest  of  these  mortgages.    He  died:  his 
wife  was  his  executrix,  proved  the  will,  and  settled  the  ao- 
counts   of  the  estate.    She,  after  she  was  sole,  acting  as 
executrix  treated  these  mortgages  standing  in  his  name  as  part 
of  his  personal  estate ;  kept  the  accounts  as  executrix  be- 
tween her  and  her  daughter,  who  eventually  were  entitled 
in  equal  moieties  to  his  personal  estate.     AiUrwards  she 
married  Sir  Francis  Delaval.     In  a  year  or  two  they  separ 
rated ;  then  came  together  again ;  then  made  a  settlement,  by 
which  she  gave  to  him  upon  that  reconciliation  her  moiety  of 
Lord  Nassau  Pawlefs  personal  estate ;  and  an  account  was 
then  settled  between  her  and  her  daughter ;  and  there  was 
a  division  of  that  ftmd  between    them;   and   that  sum  of 
2S,00(M.  was  diyided  in  moieties.    Afterwards  when  they  con. 
tinned  to  live  together.  Sir  Francis  Delaval  filed  a  bill  in 
her  name,  and  her  daughter  by  her  trustees  filed  a  bill ;  and 
the    question    was   whether  the    transaction    between  Lady 
Delaval  and  her  first  husband,  which  was  a  very  deliberate 
and  formal  act,  and  the  trustee  was  apprized  of  the  intention 
to  give  to  the  husband  in  that  indirect  manner,  should  be 
set  aside.    Sir  Francis  claimed  the  other  moiety  of  that  sum 
upon  die  ground,  that  the  gift  to  the   first  husband  was 
invalid.    It  was  very  much  argued :  Lord  Hardwicke  gave  a 
very  long  and  laboured  opinion,  taking  all  the  ^  circumstances 
into    consideration;   and  he   relied   upon  the  confirmation, 
when  she  was  sole,  and  all  the  acts  done,  when  there  was  no 

control 
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control  over  her ;  and  he  even  relies  upon  the  circumstance  17M* 

of  the  bill  being  then  filed  by  the  second  husband  to  take 
this  to  himself  (being  originally  separate  property)  and  the  acts 
done  by  Sir  Francis  to  bar  him  from  the  claim^  and  par- 
ticularly on  the  account  settled  on  their  reconciliation;  and 
upon  all  the  circumstances  Sir  Francis  DelavaFs  bill  was 
dismissed.  It  is  clear  from  Lord  Hardmcke's  reasonmg  and 
the  pains  he  takes  to  collect  all  the  circumstancesj  he  did  not 
entertain  an  idea,  that  in  the  common  case  a  married  woman 
having  separate  property  could  to  all  intents  and  purposes  be 
placed  upon  the  same  footing  as  a  fhne  sole.  The  conse- 
quence of  my  opinion  is  to  dismiss  so  much  of  the  original 
bill  as  regards  the  claim  to  the  rents  and  profits  of  the  estates 
devised  by  Rich^  and  to  declare  Mrs.  Busk  entitled  to  the 
vents  and  profits  unreceived  by  her  husband. 

I  am  informed,  it  is  very  constantly  the  course  of  the  Court    The  coarse  is 
of  Chancery,  and  particularly  at  the  Rolls,  where  these  causes  not  to  establish 
usually  come  on,  that  where  the  trustees  have  put  the  party  ^  <l®cd  between 
to  come  into  this  Court,  the  Court  has  not  established  a  deed  husband  and 
between  husband  and  wife  upon  the  separate  estate  of  the  ^*  ®  ^^    ®^ 
wife  without  the  actual  presence  of  the  wife  in  Court.    In     .j,     .  .• 
many  cases  that  I  have  been  furnished  with,  it  was  perfectly  presence  of  the 
.  dear,  that  it  was  a  deUberate  act  of  the  wife ;  and  upon  the  wife  in  Conrt, 
£gu^  of  it  she  consented.  where  the  trus- 

tees pot  the 
"^— "———"■—■""— "^  parties  to  file 

■   Solicitor  General.     Sir  Thomas  SeweU  said,  if  the  trustees  * 
would  not  take  upon  themselves  to  act,  but  put  the  parties  to 
£y[e  a  bill,  they  put  their  discretion  upon  the  Court ;  and  the 
Court  would  not  act  for  them  without  the  presence  of  the 

^^^'  [  501  ] 

»  17M. 

DecWtk^Xbth. 
Lord  DOUGLAS  v.  CHALMER.  1796. 

July  2  Iff. 
T  ADY  GREENWICH  devised  all  her  real  estate  whatso-    Bequest  to 

ever  and  wheresoever,  of  which  she  was  seised  or  pos-  ***®  ^*®  *"^ 

sessed,  and  in  and  to  which  she  was  interested  or  entitled,  to  ^®^®^f  ^^  4* ' 

and  in  case  of 
trustees  u     j 

her  decease  to 

the  use  and  behoof  of  her  children  share  and  share  alike;  held  a  life  in- 
terest only  in  A.;  the  capital  to  her  children  after  her  decease* 
Vol.  II.  M  M 
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trustees  and  their  heirs  to  have  and  to  hold  to  lihem  and  ibm 
heirs  in  trust  for  the  several  uses,  ends,  intents,  and  purposes, 
after  Umited :  that  is  to  say,  to  the  use  of  her  son  Hemy 
Duke  of  Buccleugh  and  his  assigns  during  the  term  of  his 
natural  life  without  impeachment  of  waste;  and  from  and 
aft^er  the  detenninatiQ^  of  that  estate  to  the  use  of  trastees  to 
preserve  contingent  remainders ;  and  from  and  after  his  decease 
to  the  use  and  behoof  of  the  first  and  every  other  son  c^  tba 
body  of  the  said  Duke  lawfully  begotten  or  to  be  begotten, 
one  after  another  successively  according  to  their  priority  of 
birth,  and  the  several  and  respective  heirs  male  of  i|ie  body 
i^nd  bodies  of  all  such  first  and  other  son  and  sons  lawful^ 
issuing,  the  elder  and  the  heirs  male  of  bis  body  to  be  pvfr 
ferred  to  the  younger  and  the  heirs  male  of  his  body;,  and  in 
default  of  such  issue  to  the  use  and  behoof  of  the  first  and 
every  other  daughter  of  the  body  of  the  said  Duke  lawfiiDy 
begotten  in  the  same  manner ;  and  in  de&ult  of  such  issue  ta 
the  use  and  behoof  of  her  nearest  heirs.  The  testatris  ga?e 
to  the  same  trustees,  their  e^^ecutora,  adnnnistratoFs,  and 
assigns  all  her  personal  estate  and  effects  whatsoeyer,  which 
she  was  then  or  might  at  her  decease  be  possessed  of  or  &h 
titled  to,  in  trust  out  of  the  produce  of  the  said  persona) 
estate  to  invest  the  sum  of  10,000£  upon  real  or  garemment 
securities  at  interest,  and  to  pay,  apply,  and  dispose  oi^  tlM| 
interest  and  dividends  thereof  unto  such  person  and  persen 
and  to  and  for  such  ends,  intents,  and  purposes,  as  her 
daughter  Anne  Wilson  whether  sole  or  covert,  and  netwich- 
9tanding  her  coverture  should  by  any  writing  or  writings  uadef 
her  hand  from  time  to  time  during  her  life  direct  or  appekHi 
and  in  default  of  and  in  the  mean  time  and  until  aueh  divectaea 
or  appointment,  into  the  hands  of  her  said  daughter,  tQ  thjl 
intent  the  same  might  be  for  her  own  sole  and  separate  use, 
benefit,  and  disposition,  and  not  any  way  liable  to  the  debts, 
disposal,  power,  or  controul,  of  any  husband  she  hath  already 
married,  or  may  hereafter  marry ;  her  receipt  from  time  to  time 
to  be  a  sufficient  *  discharge  \  and  firom  and  immediately  after 
the  decease  of  her  said  daughter  she  declared  her  will  to  be, 
that  the  trustees  should  stand  possessed  of  and  interested  in  ihr 
said  sum  of  10,000/.  and  all  the  interest  and  dividends  attend- 
ing the  samp  in  trust  for  all  aiMl  ei^y  or  suck,  one  or  more  of 
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the  child  or  children  of  her  said  daughter,  either  entirely  or 
in  such  parts  and  proportions  and  to  be  paid  at  such  time  and 
times  and  in  such  manner  and  form  and  with  such  interest  in 
the  mean  time  for  maintenance  and  education,  as  her  said 
daughter  whether    covert   or    sole  and  notwithstanding  her 
coverture  should  by  any  deed  or  deeds,  writing  or  writings, 
or  by  her  last  will  in  writingi  to  be  by  her  sealed  and  delivered, 
or  pubUshed  and  declared,  in  the  presence  of  two  or  more 
credible  witnesses,  or  by  codicil  published  as  aforesaid,  direct, 
limit,  appoint,  or  bequeath,  the  same ;  add  in  default  of  such 
direction,    limitation,   &c*   for    all    and  every  the  .child  and 
ehildren  of  her  said  daughter  equally  to  be  divided  between 
them,  if  more  than  one,  share  and  share  alike ;  and  if  but 
one,  for  such  only  child;  to  be  vested  in  and  paid  to  the  sons 
at  twenty-one,  the  daughters  at  twenty-one  or  marriage ;  and 
the  interest  and  dividends  in  the  mean  time  to  be  applied  for 
maintenance    and    education,    as  the  trustees  should  think 
proper,  until  the  said  sum  or  their  respective  shares  should 
become  payable:  provided  nevertheless,  in  case  there  should 
be  no  child  or  children  of  her  said  daughter,  or  all  being  sons 
should    die  before  twenty-one,  or  being  daughters,  before 
twenty<rone  or  marriage,  then  that  the  said  legacy  or  sum  of 
10,0002.  should  cease  and  determine,  oir  fall  into  and  become 
part  of  the  residue  of  her  personal  estate  for  the  benefit  of 
such  person  or  persons,  as  should  for  die  time  being  be  entitled 
unto  the  same  according  '*  to  the  limitations  hereinafter  men« 
''  tioned ;"  and  to  be  paid  and  assigned  by  her  trustees  accord* 
ingly :  provided  also,  that  the  said  legacy  so  given  and  be- 
queathed  in  trust  for  her  said  daughter  comprehends  and 
includes  all  share  and  interest  intended  for  her  in  the  sum  of 
3333/.  6s.  8d.    being  two  third  parts  of  the  sum  of  5000/. 
diiected  to  be  raised  out  of  the  real  and  personal  estate  by  an 
indenture  executed  in  the  year  1755 ;   and  which  two  third 
parts  the  testatrix  recited,  that  she  bad  by  deed  poll  in  that 
year  appointed  to  be  paid  to  and  among  her  sons  Charles, 
and  WUUam  John,  Townshend,  both  deceased,  and  her  said 
daughter;  and  she  declared  her  will  to  be  and  thereby  ap- 
pointed, that  the  said  two  third  parts  should  not  be  raised, 
but  should  sink  into  and  become  part  of  the  residue  of  her 
estates  **  for  the  benefit  of  such  person  or  pi^rsons,  as  shaU 
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'^  from  time  to  time  be  entitled  to  the  same  or  to  tHe  ventigr 
issues  and  profits  thereof,  according  to  the  limitations  of  m^ 
real  and  pef soiial  estate  herein  before  and  after  respectively 
mentioned."  She  then  directed  that  her  goods,  chattels, 
furniture,  books,  and  pictures^^in  her  house  at  Sudbrookr  should 
continue  in  and  go  along  with  the  said  house,  and  be  held  and 
enjoyed  by  the  person  or  persons,  who  from  time  to  time  should 
be  entitled  to  the  said  house  by  virtue  of  her  wiD ;  and  as  to 
all  the  rest  and  residue  of  her  personal  estate  and  efiectSt  sub- 
ject to  the  payment  of  Ae  said  legacy  to  and  for  the  use  of 
her  daughter  Anne  and  her  family,  and  any  other  legacies  she 
should  give  by  codicil,  in  trust  (the  said  residue)  ""  for  and  to 
^  the  use  and  behoof  of  my  daughter  Frances  Lady  Daugltu^ 
^  and  in  case  of  her  decease  to  the  use  and  behoof  of  her 
^  children  share  and  share  alike ;  to  whom  my  said  trustees 
^  and  executors  shaU  account  for  and  pay  over  and  assign 
^  the  said  residue***  She  then  appointed  her  trustees  to  be 
execttlcMTs* 

By  »  eodicil  dated  two  years  after  the  will  the  testatrix 
bequeathed  several  specific  artides  to*  different  relations  *^  and 
gave  her  finest  diamond  rmg  to  her  daughter  Z)ottg/M .-  she 
also  declared,  she  would  have  all  her  wearing  apparel,  linen, 
and  lace,  given  to  her  housekeeper  Mary  Monk :  '^  or  if  she 
**'  should  be  dead  before  me,  to  have  these  things  divided 
**  between  whoever  is  in  her  place  and  my  chamber-maid*" 
In  other  respects  she  confirmed  her  will* 

Mrs.  Wilson  had  married  without  consent  of  the  testatrix* 
Upon  the  bill  of  Lord  and  Lady  Douglas  against  the  execu- 
tors the  question  was,  whether  Lady  Douglas  took  the  residue 
absolutely  or  for  life  only.. 


Attorney  General,  Mr.  Grant,  and  Mr.  Alexander,  for 
the  Plaintiffs. 
The  words  ^  in  case  of  her  decease"  import  a  contingencj^ 
In  the  clause  relative  to  the  lOfiOOL  which  is  the  only  other 
part  of  the  will,  in  which  the  phrase  ''  in  case**  appears,  it  is 
clearly  used  to  express  a  contingency.  But  the  testatrix  couU 
not  put  her  daughter's  decease,  which  must  happen  at  some 
time,  as  a  doubtful  case :  it  must  therefore  be  construed,  that 
il  was  to  go  over  in  case  of  her  daughter's  decease  in  her  life  ; 
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bat'  that  tf  her  daughter  survived,  she  should  take  it  abso- 
lutely. Very  slight  circumstances  or  expressions  are  suffi- 
cient for  this  construction :  Trotter  v.  WUUamSf  Pre.  Ch.  78. 
In  other  parts  of  this  mllf  and  in  the  clause  immediately  pre- 
ceding the  disposition  of  the  residue*  she  dearly  limited  pro- 
perty in  succession,  when  she  intended  it ;  and  in  settling  the 
10,000/.  takes  great  pains  to  shew,  her  daughter  Anne  is  to 
have  only  a  life  interest.  Upon  the  Defendant's  construction 
*^  in  case  of  her  decease"  means  from  and  after  her  decease. 
The  direction  to  lay  it  out  at  interestp  which  is  proper,  where 
there  is  to  be  a  life  interest,  does  not  occur  as  to  the  residue. 
The  words  "  to  whom"  wiU  relate  either .  to  Lady  Douglas  or 
her  children  according  to  the  event.  The  phrase  "  according 
*'  to  the  limitations  herein-after  mentioned"  means  in  one  event 

• 

to  her,  in  the  other  to  her  children.  Nowlan  v.  NeUigan^ 
1  Bro.  d  C,  489,  is  distinguishable:  there  were  words  of  trust 
9nd  confidence,  which,  it  was  contended,  were  of  themselves 
sufficient  to  raise  a  trust :  but  if  not  they  were  certainly  strong 
in  aid  of  the  construction  on  the  rest  of  the  dause ;  and  there 
was  not,  as  there  is  here,  any  thing  to  3hew,  the  testator  knew 
how  to  limit  in  succession. 


17M. 


Lord 
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V. 

Chalbcbiu 


Solicitor  GenertJ,  Mr.  Mansfield,  and  Mr.  Campbell,  for 
the  children.  ' 

The  intention  being  to  eidiaust  the  whole  r^idue  between 
Imdy  Douglas  and  her  children,  and  the  children  being  to 
take  the  whole  in  some  event,  ihe  Court  must  upon  the  Plain- 
tiff's construction  supply  the  words  *'  in  my  life."  The  word 
*'  limitations"  applies  much  more  distinctly  to  a  disposition.to 
have  continuance  than  to  one  to  be  deeided  instantly  on  the 
death  of  the  testatrix ;  for  the  event  adverted  to,  the  death  of 
her  daughter  Anne  without  children,  is  a  distant  event.  The 
other  clause,  where  the  phrase  ^'  in  case"  occurs,  is  thus  ex- 
pressed, "  provided  nevertheless  in  case."  In  common  lan- 
guage the  words  may  be  taken  to  mean,  when  the  death  shall 
happen ;  and  that  was  Lord  Thurhw's  idea  in  Nowlan  v.  Nel' 
ligan,  where  he  would  not  supply  the  words  "  in  my  life," 
though  probably  that  was  the  meaning,  not  conceiving  there 
was  enough  to  induce  the  Court  to  insert  them.  The  implica- 
tion must  be  absolutely  necessary,  as  in  Trotter  v.  Williams. 

The 
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The  words  **  to  whom**  must  relate  to  the  children^  the  hat 
antecedent.  The  diamond  ring  specifically  bequeathed  to 
Lady  Douglas  i$  part  of  the  residue  she  is  supposed  to  take 
absolutely.  In  the  codicQ  she  has  expressly  described  the 
contingency,  •which  the  Plaintiffs  would  imply  in  tbe  dispo* 
sition  of  the  residue. 


Dec.  Uik. ' 


Lord  CHANCELtOR. 

I  have  considered  this  will  with  all  the  attenticm  I  'oould  | 
and  I  think  I  must  determine  the  case  upon  the  words  of  the 
residuary  bequest.  Those  words  taken  by  themselves  admit 
very  little  doubt.  Such  a  gift  implies  naturally,  that  the 
parent  is  to  take  for  life,  and  that  the  children  are  to  lake 
the  capital :  but  the  period,  at  which  their  interests  commence^ 
can  only  happen  at  the  death  of  the  parent.  It  would  bd 
much  too  subtle  to  make  a  different  construction  fromthat^ 
which  would  arise  from  the  use  of  the  words  ''  at  her  de^ 
cease"  or  '*  from  her  decease ;"  which  would  clearly  mark  di0 
situation  and  period^  at  which  the  bequest  over  is  to  take 
effect.  The  argument  for  the  Plaintiffs  requires  me  to  nofif 
a  particular  event,  the  death  of  Lady  Douglas  in  the  life  of 
her  mother:  without  express  words  or  some  very  particular 
intimation  of  that  intention  it  would  be  such  a  construction 
against  the  natural  import  of  the  expressions  used,  as  the 
Court  would  not  be  warranted  in  making.  It  is  very  difficali 
in  the  view  I  have  of  the  will  to  take  from  the  context  m 
other  parts  any  thing  to  controul  the  effect  of  the  disposition 
of  the  residue  ;  for  Mrs.  Wilson'^  case  stands  in  a  very  dis- 
tinct light;  and  the  intention  as  to  her  was  clearly  very 
different.  The  circumstances  of  her  marriage  would  snffi-* 
ciently  faitimate,  that  Lady  Greenwich  was  most  anxious,  that 
nothing  of  that  bounty  should  vest  so  as  to  carry  any  interest 
to  her  husband :  therefore  there  is  not  only  ^  restriction  by 
settling  it  upon  Mrs.  Wilson  for  Ufe  and  to  her  separate  use^ 
but  the  vesting  in  her  chfldren  is  pointed  to  a  remote  period^ 
and  there  is  a  limitation  over;  for  in  the  event  of  her  death, 
and  that  there  are  no  children  entitled  to  take  according  to 
the  will,  it  becomes  part  of  the  residue.  In  that  part  of  the 
will  it  is  supposed,  that  the  residue,  not  being  yet  given,  wiD 

be 
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1)6  subject  to  limitations :  it  is  not  a  proper  or  a  eorrect  tise 
4>f  that  word  to  apply  it  to  a  contingent  absolute  gifti  As  to 
vhat  is  given  to  Ladjr  Douglas  there  is  no  limitation  over:  nd 
one  was  in  her  view  but  Lady  Douglas  and  her  diildr^ti; 
there  clearly  was  another  branch  of  the  Cemiily  in  view  as  to 
file  other  sum  of  10^000/. :  therefore  it  was  necessary  to  insert 
limitations  as  to  that  to  prevent  such  an  interest  as  could  h6 
transmitted  so  as  to  give  *  Mr.  Wilson  any  interest  The 
intention  therefore  was  so  extremely  different,  that  I  cannot 
^raw  any  thing  from  that  part  of  the  will  to  govern  the  other.* 
It  is  not  an  indifferent  circumstance,  that  in  the  codicil  there 
is  a  legacy  of  a  ring  to  Lady  Douglas^  I  ^nnot  possibly 
^coRstrue  that  to  be  consistent  with  her  having  all  the  interesi 
in  the  residue  except  upoh  the  supposition,  that  at  the  time 
4>f  making  th^  codicil  the  testatrix  had  quite  forgot  what 
ehe  had  done  by  the  wiB :  but  if  the  residue  Was  given  to  he^ 
for  life  only^  it  is  very  intelH^ble  and  natural,  that  the  best 
diamond  ring  should  be  given  to  her:  it  is  that  species  of 
legacy,  that  indicates  personal  affection  and  regard ;  and  dis* 
tinguished  her  as  not  having  any  thing  absolutely  in  th^ 
residue,  as  the  testatrix'  has  distinguished  the  Duke  of 
Succleugk  anct  others  of  her  family.  The  codicil  i^  also  e!x- 
iremely  strong  in  expressing  the  very  contingency,  upon  which 
the  limitation  over  to  the  children  of  Lady  Douglas  is  sup- 
^sed  by  the  FlaintifTs  to  de|)end.  There  is  another  circum- 
iktance,  thsit  is  not  judicially  befoi^  me :  h\it  the  fact  is  weH 
known ;  and  it  is  impossible  it  should  not  haver  k  bias  upon 
the  mind :  the  children  of  Lady  Douglas  were  the  younge^ 
ikhildren  of  L6rd  Doughs.  If  I  was  to  adopt  the  consfruc- 
tion  the  bill  ptrts  upion  the  will,  the  whole  residue  would  vest 
faif  Lord  Douglas :  t&e  children  toxAd.  not  taj^e  by  Lady 
Douglas's  gift ;  for  she  could  have  no  power  to  gfve  it ;  noir 
could  they  take  as  representaMves'  of  her,  nor  as  sole  repre* 
sentatives  of  Lord  Douglas;  fbt  there  are  othet  persons 
totally  strangers  to  Lady  Douglas,  who  would  concur  in  the 
representation.  There  is  therefore  no  other  way,  by  which  the 
testatrix*s  bounty  could  reach  the  children  but  by  giving  to 
Lady  Douglas  for  life  and  the  capital  to  the  children. 


l^Mi 
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The  Solicitor  General  then  mentioned  BilUngs  v.  Sandom, 
1  Bro.  C.  C.  393,  m  which  Lord  Thurlow  determined,  that  "  in 
case  of  her  demise"  must  mean,  whenever  her  death  shall  hap- 
pen, unless  there  are  restrictive  words ;  and  that  it  was  too  much 
to  imply  the  contingency  of  death  in  the  life  of  the  testator. 

On  the  21st  of  July^  1795,  this  point  was  again  brought 
under  the  consideration  of  the  Lord  Chancellor  upon  a  peti* 
tion  for  a  re-hearing  presented  by  the  Plainti£& ;  and  JLard 
Suffolk  V.  Lord  Bindon,  1  P.  WilL  96,  was  cited. 


[  507  ]  Lord  Chancellor. 

I  have  not  found  any  case,  and  I  have  looked  very  carefully 
into  all  of  them,  that  bears  against  my  decision.     Lard  Srf^ 
folk  V.  Lord  Bindon  applies  to  a  different  subject;    words 
creating  a  joint-tenancy  up  to  a  certain  period  upon  a  tenancy 
in  common.     In   Trotier  v.   Williams  the   construction  was 
inevitable :  the  testator  there  could  not  mean  to  reduce  the 
legacies  to  an  interest  for  life  in  each ;  and  it  was  apparendy 
providing  against  a  lapse.    Nowlan  v.  Nelligan  cited  on  the 
other  side  was  much  stronger  than  this.    All  the  arguments 
used  are  convertible  arguments.    The  testatrix  must  be  sup* 
posed  to  have  known,  though  it  is  the  knowledge  of  the  per- 
son who  makes  the  will,  how  to  limit  real  estate  or  to  pot 
a  siun  of  money  in  strict  settlement,  where  she  intended  it; 
also  how  to  express  the  event  of  a  decease  in  her  life  and 
a  bequest  over  on  that  contingency.    The  thing,  that  struck 
me    strongly,    besides  those   little    interpretations  from  the 
codicil  is  the  circumstance  of  mentioning  the  children  at  aO, 
The  purpose  would  be  totally  baffled,  if  this  is  an   absolute 
devise  to  Lady  Douglas ;  for  then    it  is  a  devise   to  Lord 
Douglas.     I  am  inclined  to  adhere  to  the  opinion  I  gavQ 
before  ( 77 ). 


The  decree  was  affirmed. 

(77)  See  Lowfield  v.  Stoneham, 
2Str.  1261.  Post,  Hinckley  r. 
Simmons,  Vol.  IV,  160.  King 
V.  Taylor,  V,  806.  Turner  v. 
Moor,  VI,  567.  Cambridge  v. 
Rom,  Webster  v.  Hale,  VIII,  12, 


410.  Ommaney  v.  Sevan,  XV III, 
291 .  Galland  v .  Leonard,  1  StcatuL 
161.  Slade  v.  Milner,  4  Madd* 
144.  Herveg  v.  M*Lavghl»f 
1  Pri.  264. 
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LEWIS  V.  FREKE.  Dec.iUk.v^h, 

Ibth, 

TTNDER  indentures  of  settlement  dated  October  17th  and    A  power  to 

18th,  1722,  John  Freie  in  178g  became  tenant  in  tail  charge  a  sum 

of  the  manor  and  estate  of  Hanmngion  in  Wilts  subject  to  a  ^^  ^^^ 

term  of  600  years  in  trust,  that  the  trustees  should  out  of  f      -^^  «„«. 

^  .  .  to  give  any 

the  rents,  issues,   and  profits,   and  by  granting   leases  for  ^^^  ^f  \^m\ 
years,  or  by  copies  for  lives,  or  mortgage,  raise,  levy,  and  interest;  and 
pay,  any  sum  or  sums  not  exceeding  in  the  whole  the  sum  of  the  rule  of  the 
2000/.  for  the  benefit  of  the  daughter  and  daughters  and  Court  to  give 
younger  son  and  sons  of  William  Freke  the  settlor,  in  such^P^****'  *P* 
proportions,  manner,  and  form,  as  the  said  William  by  any  P*^  ^^j^ 
SeTor  deeds,  writing  or  writir.g,.  to  be  by  him  exlS  tl^Zltj 
in  the  presence  of  three  or  more  credible  witnesses,  who  ^^  party  hav- 
should  attest  the  same,  should  du*ect,  limit  and  appoint ;  and  ^Qg  power  to 
for  want  of  such  *  direction,  limitation  and  appointment,  no  fix  it. 
such  sum  was  to  be  raised  $  and  upon  farther  trust  in  the  same      [  ^508  ] 
manner  to  raise  3000/.  for  &e  daughters  and  younger  sons 
of  Ralph  Freke  son  of  the  settlor,  as  he  should  appoint,  and 
for  want  of  appointment,  2000/.  and  4000/.  for  the  daughters 
9nd  younger  sons  of  William  Freie  grandson  of  the  settlor, 
j^  he  should  appoint;  and  for  want  of  appointment  SOOOL 
William  th6  grandson  by  deed  dated  February  I9th,  1782, 
reciting  his  power  charged  the  said  term  with  payment  of  the 
principal  sum  of  4000/.,  and    directed,  that  the  said  sum 
should  as  soon  as  conveniently  might  be  after  his  decease  be 
raised  and  levied  by  and  out  of  the  said  term  and  the  premises 
therein  comprised  or  any  part  thereof  by  the  said  trustees  or 
the  executors  or  administrators  of  the  survivor  of  them,  and 
by  the  rents  and  profits  in   the  mean  lime  and  until  the 
same  should  be  raised  and  levied  by  the  ways  and  means 
aforesaid,  or  by  any  other  lawfiil  ways  and  means,  together 
with  interest  for  the  same  at  the  rate  of  5  per  cent,  from 
his  death  until  the  same  should  be  fully  raised,  levied,  and 
paid  in  manner  aforesaid ;  and  he  directed,  that  the  said  sum 
of  4000/.  when  raised,  should  be  paid  to  his  two  daughters, 
Mary  and  Fanny ^  for  and  towards  their  portions,  equally  to 
be  divided  between  them,    share    and   share  alike  at  their 
ji^spective  ages  of  twenty-one   years,  or  days  of  marriage, 
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which  should  first  happen,  together  with  kw&l  interest  for 
the  same,  or  such  interest  as  the  said  term  was  subject  or 
liable  to  be  charged  with,  for  their  better  support,  main- 
tenance, and  education:  provided,  that  if  either  of  his  said 
daughters  should  die  under  the  age  of  twenty-one  years  and 
without  being  married,  then  the  share  of  her  so  dying  shmdd 
go  to  the  survivor  for  her  own  use  and  benefit 

WiUiam  Freke  the  grandson  died  November  ISdi,  1782y 
leaving  Mary  and  Fa$my  his  only  children.  In  1790  Mary 
Freke  married  Edward  Leuns.  In  1798  the  Inil  was  filed 
by  Edward  and  Mary  Lewis,  and  oii  behalf  of  Fatmy  FreiCf 
an  infant,  by  Edward  Lewis,  her  next  friend,  against  Jokm 
Freke  as  owner  of  the  estate  and  representative  of  the  sar« 
viving  trustee,  praying  that  he  might  be  decreed  to  tsiae 
the  sum  of  4000/.  with  ii^erest  at  6  per  cerU^  or  such  odier 
rate  of  interest  as  to  the  Court  should  seem  meet;  and 
that  the  money,  when  raised,  might  be  paid  in  moieties  to 
Edward  Lewis  and  into  the  bank  for  the  benefit  c^  the  mfioit. 
Fanny  Freke  afterwards  married  Francis  Lewis ;  and  the  suit 
was  revived.  The  Defendant  by  his  answer  admitted,  that 
he  was  representative  of  the  surviving  trustee ;  snd  insisted, 
that  the  *  Plaintifi  were  entitled  only  to  it  per  cent. ;  stating 
that  he  had  offered  and  did  thereby  offer  to  raise  the  money 
with  interest  at  that  rate. 


The  Lard  ChaneeUor  decreed,  that  the  4000/.  should  be 
raised,  and  that  the  Master  should  compute  interest  upon  it 
at  4  per  cent,  and  should  inquire,  whether  any  payments  had 
been  made  in  respect  of  sudi  interest,  or  any  tender  of  in^ 
terest  at  4  per  cent. ;  and  that  the  Master  should  compute 
interest  at  4  per  cent,  upon  such  interest,  or  the  residue 
thereof,  in  case  part  was  paid  or  tendered. 

Soon  after  this  decree  was  pronounced  a  motion  was  made 
by  the  Defendant  to  vary  the  mmutes  by  omitting  the  direction 
to  inquire,  whether  he  had  tendered  4  per  cent.,  and  to  conn 
pute  compound  interest ;  and  it  was  said,  there  was  no  charge 
or  prayer  in  the  bill  to  support  that  part  of  the  decree,  and 
that  he  was  not  representative  of  the  surviving  trustee ;  the 
admission  to  that  effect  being  a  mere  mistake.  Upon  that 
occasion  the  Lord  Chancellor  said,  he  had  since  found  the  case 

of 
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of  Bdycoi  V.  Cotton,  1  Atk.  5B2,  inhere  Lbrd  Hardvcicke 
raised  5  per  cent^  Under  a  general  cbargCi  though  upon  a  re^ 
version ;  and  laid  downi  that  a  power  to  charge  a  sum  in  grosa 
implies  a  power  to  give  interest. 

The  cduse  Was  directed  to  be  spoken  to  agaim 

Solicitor  General,  Mr^  Graham,  and  Mr.  Simeon,  for  the 
Plaintiffs^ 
BojfC(4  Y,  Cotton  has  established,  that  a  power  to  charge  in 
gross,  implies  a  power  to  gite  ahy  lawful  rate  of  interest  Th^ 
rule  of  this  Court  is  to  give  4  per  cent.,  where  no  other  rate  is 
adopted  by  the  party.  A  charge  of  6  per  cent,  is  not  an  im« 
proper  or  unfieur  exercise  of  discretion ;  for  the  party  charged 
inay  get  rid  of  it  by  jpaying  the  money.  But  if  this  is  to  be 
^controlled,  it  ought  to  be  on  equitable  tefma.  The  Defendant 
cannot  now  dispute  the  fact  admitted  by  his  answer.  He 
nought  therefore  lit  least  to  pay  compound  interest  upon 
4  per  cent*  If  he  had  receiyed  imd  laid  out  this  money  as  he 
ought,  it  would  have  produced  much  more  than  he  is  now 
.charged  with  at  the  rate  of  5  per  cent. 

Attorney  General,  Mr.  Mansjield,  and  Mr.  Cox,  for  the 
Defendant. 
Boyeot  ▼.  Cotton  diffeifs  from  this  cl^e :  the  party  there  had 
power  to  ^ve  the  whole  value  of  the  land,  provided  whtft  he 
disposed  *of  did  not  exceed  500/«  a  year;  it  was  therefore 
indifferent,  whether  it  wa«  given  as  principal  or  as  principal 
with  an  interest.  Here  the  author  of  the  jpower  liniits  the  sum 
lx>  4000/. ;  the  question  then  is,  what  interest  the  Court  gives 
Ui  ordinary  cases.  Wherever  the  Court  fi^es  interest  ujjk>n  a 
person  not  liable  according  to  the  general  rule,  or  increases  the 
usual  rate  of  interest,  it  must.be  upon  a  pase  made  by  the  bill, 
or  in  bankruptcy  by  petition,  al}edging  misconduct,  and  in* 
eluding  a  special  prayer  for  the  special  relief.  The  Defendant 
is  not  representative  of'  the  surviving  trustee.  The  bill  does 
not  state  any  particular  relation,  in  which  he  stands  to  these 
parties  and  the  estate,  as  a  ground  of  relief,  or  pray  any 
relief  upon  it.  In  such  a  case  the  Court  ought  to  proceed 
strictly  secundum  allegata  et  probata^  It  is  not  sufficient,  that 
}t  is  stated  as  a  mere  fact,  in  order  to  make  a  proper  party, 
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that  tlic  Defendant  stands  in  that  situation,  without  an  alkgi- 
tion,  that  he  has  not  done  his  duty.     They  cannot  be  per- 
mitted to  argue  now  as  if  that  fact  was  upon  the  record,  as  it 
was  in  Treves  v.  Totonshend^  1  Bro.  C  C  384,  and  many  cans- 
since,  in  which  5  per  cfint.  was  given,  not  upon  the  rule  of  die 
Court,  hut  because  the  Court  would  have  inquired  what  jurafit 
tSie  trustees  had  made :  but  they  usually  redeemed  themadfci 
by  paying  5  per  cent.    The  bill  misleads  the  Defendant    If 
misconduct  in  not  raising  this  money  had  been  charged,  dtt 
Defendant  could  have  answered  it  by  stating  the  doubt,  wliick 
arose  in  the  affairs  of  this  fiimily  which  was  decided  in  Frete  ▼• 
Lord  Barrington  in  1791.  SBro.  C.  C.  ^74,  by  the  Masiertf 
the  Rolls;  who  decreed,  that  this  Defendant  was  wrong  in  kk 
point ;  but  said,  there  was  a  fair  ground  for  litigating  it ;  aid 
therefore  his  bill  was  disnussed  without  costs  ( 78  )•     Compoood 
interest  was  never  given,  where  the  bill  neither  prayed  it,  nor 
contained  a  single  allegation  to  induce  the  Court  to   constm 
the  prayer  for  general  relief  to  amount  to  that.     They  cam 
have  5  per  cent. ;    and  they  cannot  ^t  the  hearing  aak  fit 
compound  interest. 


[511] 
JDfc.l5lA. 


Lord  Chancellor. 
I  am  perfectly  satisfied  upon  considering  this  case,  that  Ae 
opinion  I  first  entertained  was  a  mistaken  opinion.  The  sooni 
of  my  error  I  believe  was  considering  the  rule,  that  one  its 
learnt  by  rote  without  attending  to  the  reason  of  it,  that  4fsr 
cent,  shall  be  given  by  this  Court  generally  as  a  rate  of  inte- 
rest; and  upon  the  arguments,  that  were  very,  ingemoadjf 
urged,  I  had  conceived,  that  in  the  form  of  this  power  da 


(78)  The  point  in  that  oaose 
arose  upon  a  clause  in  the  settle- 
ment of  the  Hanningtan  estate, 
providing,  that  if  William  Freke 
the  grandson,  oc^soch  other  per- 
son as  should  be  entitled,  should 
neglect  or  refuse  within  seven 
years  after  attaining  the  age  of 
twenty-one  years  to  settle  an- 
etlicr  estate  called  Batson's  to 


the  same  uses,  all  the  uses,  «• 
tales,  limitations,  and  appoiiU 
ments,  subsequent  to  theeittto 
for  life  of  the  said  WiUimm  Fnk 
should  cease.  That  estate  nil 
being  so  settled »  it  was  c» 
tended  by  the  Defendant  in  lUi 
cause,  that  the  charge  of  40001 
was  void« 
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maker  of  the  original  settlement  had  merely  intended^  that  the  1794. 
grandson  fVilliam  and  the  son  Ralph  in  the  same  manner, 
should  have  merely  power  to  say,  which  of  two  given  -sums 
should  be  the  sum  to  be  raised,  and  that  the  Court  would  give 
the  interest,  and  give  it  according  to  the  course  of  the  Court, 
fiK>m  a  mistaken  idea,  that  in  cases  of  powers  what  is  left  to 
the  party  is  to  fix  the  principal  sum,  and  that  the  Court  is  V> 
give  the  interest,  and  to  give  it,  always  implying,  that  it  was 
to  be  given,  because  there  is  no  fund  for  maintenance  other* 
wise ;  and  that  it  was  rather  the  act  of  the  Court  than  flowing 
from  the  power  and  prescribed  by  the  party.  I  am  perfectly 
satisfied,  that  is  ill  founded.  Where  there  is  a  power  to  raise 
portions  for  children  charged  upon  an  estate,  that  power  ne-* 
eessarily  imports,  that  from  the  time  the  portion  is  to  be  raised^ 
is  payable,  or  vested,  it  is  also  in  the  discretion  of  the  party  aa 
a  necessary  consequence  of  it  to  prescribe  what  interest  shall 
lie  given,  provided  it  does  not  exceed  legal  interest.  This 
Court  has  according  to.  my  view  of  it,  not  upon  an  arbitrary 
rule  laid  down  by  itself,  but  upom  a  consideration  of  plain  and 
evident  convenience,  at  a  particular  period  fixed,  that  where 
there  is  a  charge  upon  land  (and  afterwards  it  was  extended, 
and  wisely,  to  personal  property)  the  interest  shall  not  exceed 
4t,per  cent.  That  was  first  laid  down  in  Lord  Hardwicie's.  The  reasos 
time ;  and  the  ground,  upon  which  he  proceeded,  is  obvious  of  the  role  is 
and  plain:  he  considered  the  portions  directed  to  be  raised  as  Chancery  to 
a  charge  upon  the  fund.     Take  it  first 

it  is  a  true  proposition,  that  4  per  cent.  »  *****  w^u*.**^^  *«v*,  w.  .     ^^  monev 
interest  at  which  securities  stand  upon  land,  to  have  allowed  |g  ffeoeratty  U> 
more  would  be  an  absurdity  attended  with  nothing  but  inom-  be  had  at  thai 
venience  to  both  parties;  for  holding  the  legal  interest  to  be 'rate:  bat  the 
tbe  rate  would  oblige  the  owner  to  mortgage  at  4fpcr  cent,  to*  "*l®  ••  ^®*  "*• 
discharge  himself  of  the  sum  bearing  interest  at  5  per  centr^  ▼w^'^*®v  »   h 
and  when  the  money  was  raised,  the  party  entitied  to  the 
charge  would  be  at  the  expence  of  putting  it  *  out  at  4  per  cent.      [  *^512  ] 
only:  the  consequence  therefore  of  the  double  expence,  whick 
is  totally  imnecessary,  is  saved  by  the  Court  leaving  the  money 
where  it  lies,  and  taking  for  it  just  such  interest,  as  according 
to  the  course  of  the  market,  which  is  stable  and  not  fluctu- 
ating, 
.  (79)  In  Cox  V.  Chamberlain,  post^  Vol.  IV,  031,  interest  «aa 
gif en  at  4J  per  ceiU. 


as  to  real  property:  jf  Pvo  mter«.t  at 

.      .  .      ^  4  per  oca*,  only 

.  IS  the  common  rate  of  .     ,•   ,  _      „ 
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}794»         Ating,  it  would  produce.    I  beUeve  it  was  extended  to  pehwHal 

-m^*^^^^  estate  in  Lord  Hardwieke*%  time ;  and  though  he  laid  it  down 

^  and  ftifowed  it  according  to  the  course  of  traneactuma  pre* 

FiiBKB.         vailing  at  the  time,  when  4  per  cent,  was  more  Bsaal  than  fi, 

and  money  was  to  be  got  at  4  per  cent,  he  did  not  adheie  iB« 
variably  to  that  rule ;  for  in  Ineledon  v.  Niorthcoie,  3  Atk.  488^ 
he  was  pressed  to  give  a  larger  rate  of  interest.  An  pcd^otf 
had  happened  there,  that  by  an  evident  blunder  in  tiie  inannir 
the  charge  was  created,  the  eldest  sen  came  in  £br  a  aharas 
|x>rd  Hardmcke  determined,  that  the  ddest  aon  was  eotidsd^ 
to  a  shipre :  but  he  was  pressed  as  to  the  interest  i  and  ths 
cause  stood  for  decision  in  1746 :  he  allowed  4|  per  oemi.  vpoa 
the  express  ground,  that  the  interest  upon  securities  at  dnt 
time  had  risen  considerably :  therefore  he  took  a  middle  fine; 
and  gave  4|,  stating  expressly,  that  many  mortgages  were  il 
ihat  period  made  at  4|.  (ie  plainly  considered,  tliat  if  ths 
money  was  to  be  raised,  it  would  be  at  that  expence ;  if  to  1» 
put  out  again,  it  would  be  at  that  gciin.  Fortunately  the  sUis 
of  the  country  has  been  such,  that  4  per  cent,  has  been  Ihs 
usual  rate  at  which  money  coidd  be  had«  and  therefore  Ihs 
rule  has  been  adopted.  It  is  certainly  better  not  to  let  it 
fluctuate  to  any  considerahle  degree.  But  in  GtoUtom  ▼•  firf' 
landj  2  Atk.  343,  it  is  expressly  qualified  by  Lord  HardmUh 
*  thus;  that  the  course  of  the  Court  has  obtained  only,  whoo 

no  particular  rate  of  interest  is  given.  If  the  party  entitled  tt 
charge,  or  to  give  interest  firom  the  time  the  fund  is  to  be  pisv 
ductive,  fixes  the  rate,  the  Court  cannot  eontrol  it,  or  diwiiiiib 
it,  if  he  gives  more  than  Atper  cent,  or  increase  it,  if  he  gifV 
less  than  legal  interest  Therefore  the  course  of  the  Coait 
obtams  only,  where  no  rate  is  specified  by  him,  who  has  a 
right  to  fix  the  sum,  and  any  rate  of  interest  he  thinks  proper 
qot  exceeding  legal  interest. 

In  this  case  when  I  consider  the  nature  of  this  power,  aai 
the  form  in  which  it  might  have  been  executed,  it  is  obvkMMb 
that  it  was  in  the  power  of  the  father  of  the  PlaintifBi  to  hsss 
fixed  it  at5percent»;  Sot  he  has  expressly  by  the  power  a 
ijight  to  direct  the  trustees  to  raise  the  money  in  his  own  lilh 
time.  Care  was  taken  in  the  creation  of  the  power,  that  i 
should  not  be  raised  to  the  prejudice  of  the  estate,  while  other 
prior  charges  were  subsisting:  the  preceding  charge  of  3000L 
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in  one  event,  and  2000/.  in  another  must  first  be  cleared :  tHe 
estate  is  not  to  be  charged  with  the  prior  charges  and  this, 
both  producing  interest,  at  the  same  time.  He  might  there- 
fore have  directed  the  trustees  in  his  own  life  to  have  raised 
the  4000L  by  mortgage:  if  at  5  per  eeui.  there  could  have 
been  no  cavil :  it  would  have  been  a  charge  till  the  succeeding 
pwner  of  the  estate  paid  it  off:  if  he  could  by  raising  money 
at  4fper  cent,  he  might;  he  could  not  have  beeii  charged  with 
5  per  cent,  if  he  could  get  it  at  4.  Fixing  the  Interest  there** 
fore  at  5  per  cent,  does  not  fix  upoii  the  succeeding  owner  a 
burthen^  from  which  he  cannot  discharge  himself  He  may 
pay  the  money :  if  he  can  ^pon  more  advantageous  t^rms,  hill 
estate  is  reUeved  from  it:  if  he  cannot  upon  more  advan- 
tageous terms,  it  is  not  unfair  as  to  him,  and  itlafair  to  the 
children,  that  they  should  have  the  same  interesti  that  any 
ftrange  mortgagee  would  have  had,  if  hq  choie  to  ewe  th^ 
money  upon  mortgage  to  a  stnmger  rather  than  to  the  chSr 
dren. 

It  is  unnecessary  to  enter  into  his  conduct*  I  should  have 
found  difficulty  in  maintaining  the  other  part  of  my  opimon," 
that  he  should  be  charged  with  comppmid  interest  as  trustee* 
My  opinion  upon  the  first  pcniit  excludes  any  QonsMeration  oC 
his  conduct.  He  has  admitted  hin^lf  trustee,  }f  tibe  ease 
had  occurred,  where  the  same  person  waa  bodi  owner  of  the 
fstate  and  trustee,  I  should  litink  the  Court  warranted  to  holdj, 
that  he  had  received  the  money  for  the  benefit  of  the  children^ 
fnd  had  not  aj^lied  it ;  and  the  Court  might  act  upon  that« 
Here  it  is  only  by  admission.  I  have  read  o^etFreke  Y%Lard 
Barrington.  That  litigation,  if  he  was  right  in  his  point,  coukl 
aflfect  only  the  10007.  The  30002,  the  children  would  have 
been  entitled  to  by  the  appointment  pf  the  maker  o{  the  settle'r 
ment.  I  agree  with  the  decree,  that  he  w(^  wrong  in  biff 
point:  but  it  was  not  so  much  without  colour,  that  it  did  nol 
give  a  ground  to  hold  the  afiairs  of  thia  family  in  suspense* 
Therefore  I  do  not  impute  to  him  any  personal  misbehavioai^ 
in  not  paying  this  money.  But  there  must  be  Stp^  cent,  upon 
^e  other  ground  (80). 


17M. 
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(80)  Post,  Vol.  VI,  644.    Roe  v.  PogwH,  2  Madd.  467. 
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1^94.  BRANDON  t?.  SANDS. 

Dec.  \bih. 
The  right  to     ^HE  bill  stated  the  followitig  case.     Abraham  Brandon  od 
sae  for  money  the  26th  oi  Jime  1793  lost  to  the  Defendant  by  playing  at 

lost  at  play  the  game  of -Faro  or  by  betting  on  the  hands  25/.,  and  upon 
given    y  s         ^^  gg^j^  ^^  ^j^^  ^^^^^  month  in  the  same  manner  75/.,  -and  abo 

th  'l  '  r  '  ^P^''^  various  other  days  several  other  large  sums :  aU  which 
a  vested  inte-  ^®^  P*^*^  *^  *^^  Defendant,  when  lost.  On  the  13th  ofJufy 
rest;  and  upon  1793,  Abraham  Brandon  was  made  a  bankrupt.  Sarah  Braih 
his  bankruptcy  don  and  the  other  Plaintiffs  were  chosen  assignees,  and  brought 
passes  to  the  an  action  under  the  staL  9  Anne,  c.  14,  within  three  months, 
assignees.  rp^^  j^^  prayed  a  discovery ;  and  that  the  Defendant  shonU 

_,.  .    .-.  .  produce  all  his  books,  papers,  and  writings  relative  to  the  mat- 

titled  to  the  *^^  charged  by  the  bill;  and  an  injunction  from  obtairnqg 
discovery  he  judgment  at  law  as  in  case  of  a  nonsuit  until  answer;  and  sodr 
seeks  in  sap-    farther  and  other  relief  as  to  the  Court  should  seem  meet. 

port  of  an  ac-      The  Defendant  demurred  generally, 
lion,  a  prayer 

for  general  re-  Attorney  General  and  Mr.  Johnson,  for  the  demurrer. 

|.  ^'    ,      .  By  this  act  no  one  but  the  party  losing  is  entitled  to  the  fr 

oonseqoential  ^^^^^  ^^  relief.  It  is  a  mere  personal  liberty  of  suing,  that 
to  the  prayer  ^^^^  ^^^  P^^  ^^  assignees.  ^  It  is  neither  a  debt  nor  a  dutj, 
for  discovery,  nor  any  thing  falling  within  any  of  the  acts,  that  vest  die 
as  an  injanc-  property  of  bankrupts  in  their  creditors.  Any  other  penon 
tion,  will  not  guing  upon  default  of  the  loser  may  suggest  in  the  same  maa- 
ansUin  a  de-  ^^^^  ^^^^  ^^^e  Defendant  is  indebted  to  him ;  therefore  Aat 
PI  *  . .»  ^  phrase  in  the  act  concludes  nothing  against  its  being  a  fcMr- 
diacovery  in  fei^^re.  This  has  been  before  the  Court  of  Common  Pleas  (81): 
support  of  an  ^^  of  the  Judges  concurred  in  thinking  it  transmissible :  hot 
action  under  Chief  Justice  £yre  thougl;^t  it  merely  personal  and  not  trana- 
atat.  9  ilnae,  missible  to  executors  or  assignees.  Unless  they  have  a  r^ 
c  14.  for  mo-  ^^  recover  in  the  action,  they  have  not  a  right  to  come  here; 
ney  os  a  ^^^  ^^  1^21  ^^^^  shew  an  interest  in  the  Plaintiff  relatbg 
^   .  £      to  the  discovery.     Mitf.  151.     Debbeig  y.  Lord  Howe,  Atxt 

the  loser  a  cited.  The  bill  ought  to  aver,  that  the  gaming  did  not 
bankrupt,  that  take  place  within  any  of  the  royal  palaces  at  the  time  rf 
the  action  was  die 

not  commenc-  (Bl)  2  H.  Blackst.  308. 

ed  and  the  bill 
•ihibitcd  within  three  months,  over-ruled. 
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tlie  king's  residence  there,  according  to  the  exception  in  the 
statute.  This  bill  prays  relief;  therefore  though  the  Plaintiff 
should  be  entitled  to  a  discovery,  the  demurrer  must  be  al« 
lowed :  Collins  v.  Swayne,  4  Bro.  C.  C.  480,  and  the  cases 
there  cited  (82). 


515 


1794^ 


Brandon 

Sands. 


Solicitor  General  and  Mr.  Pemberton,  for  the  Plaintiffs. 
The  rule  founded  upon  those  cases  is,  that  the  Plaintiff 
shall  not  have  the  discovery,  to  which  he  is  entitled,  in  ^d  of 
relief,  to  which  he  is  not  entitled :  here  the  discovery  is  to 
support  an  action  at  law.  In  Debbeig  v.  Lord  Howe  the  bill 
stated  an  engagement  on  the  part  of  the  Defendant,  that  waa 
perfectly  honorary :  the  Lord  Chancellor  said,  he  would  not 
compel  an  answer,  where  the  bill  stated  an  engagement  merely 
honorary,  not  a  right  of  action.  In  The  Bishop  of  London  v, 
Ftftche,  1  Bro.  C.  C.  96,  the  Lord  Chancellor  said,  that  was 
the  first  instance  of  a  demurrer  for  immateriality  of  the  dis* 
covery :  though  if  it  was  for  purposes  obviously  frivolous, 
perhaps  the  Court  might  interfere :  whether  it  is  material,  or 
not,  is  chiefly  for  the  consideration  of  the  Plaintiff,  who  pays 
the  costs.  If  the  point  at  law  is  doubtful,  the  Court  will  give 
the  Plaintiffs  the  discovery,  and  leave  the  Court  of  law  to 
decide,  whether  the  action  is  properly  brought.  Turner  v. 
Warren,  2Str.  1079,  and  Bones  v.  Booth,  2  Black.  1226,  are 
strongly  in  favour  of  the  opinion  given  by  the  majority  of  the 
Court  of  Common  Pleas. 

Reply. 
In  the  Bishop  of  London  v.  Fytche  the  question  was  not 
upon  the  righ$  of  the  Plaintiff  to  sue,  as  here,  but  upon  the 
taciy  with  regard  to  which  the  discovery  was  sought. 


Lord  Chancellor. 
I  have  no  doubt  upon  this.  The  Plaintiffs  stand  in  this 
Court  with  a  judgment  at  common  law  affirming  the  right  to 
sue  at  law ;  and  pray  the  discovery  necessary  to  support  the 
right  of  action.  A  demurrer  to  that  can  rest  upon  no  foimd- 
ation.    As  the  cause  now  comes  on,   it  is  enough,  that  the 

Court 
(B2)  See  the  note,  ante,  461. 
Vol.  n.  NN 
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1794.         Court  of  law  was  of  opinion,  the  action  was  well  brought  by 


^  ^^^"^^  the  assignees :  but  nothing  is  so  clear,  independent  of  that, 

Brandon  ^        *         -%  •  •!  •* 

i;,  as  that  where  the  statute  gives  an  action  to  the  party  gneyed, 

Sands.        there  is  an  interest  vested  in  him.     The  Umiting  the  time  is  to 

[  *516  ]      let  in  the  penal  action  by  the  common  *  informer:  butwhik 

the  action  rests  in  the  party  injured,  it  is  a  vested  interest  in 

him ;  which  I  take  to  be  a  common  and  acknowledged  ground 

of  law.     It  is  not  a  personal  right :  but  the  assignees  have  the 

right,  that  was  in  him.     Supposing  in  strictness  the  right  of 

action  to  be  in  him,  the  assignees  have  a  right  to  make  him 

use  all  the  remedies,  that  he  has.    But  the  Court  of  law  wat 

of  opinion,    and  very  rightly  I    think,   that  the  action  was 

brought  properly  in  the  name  of  the  assignees.     There  is  no 

foundation  for  the  demurrer.    The  bill  prays  general  reBef 

merely,  not  a  decree  for  the  money.     The  only  specific  relief 

sought  is  the  injunction ;  which  is  a  consequence  of  the  prayer 

for  discovery  ( 83 ). 


The  demurrer  being  over-ruled,  the  Defendant  put  in  the 
following  plea ;  ''  that  the  action  at  law  in  the  bill  mentioned 
**  was  not  commenced,  and  the  said  bill  of  complaint  was  not 
*'  exhibited  against  Defendant  within  the  space  of  three 
*'  months  next  after  any  or  either  of  the  days  or  times,  when 
**  the  bankrupt  in  the  said  bill  named  was  therein  alleged  to 
*'  have  lost  to  the  Defendant  the  respective  sums  of  money  in 
*'  the  bill  mentioned,  or  within  the  space  of  three  months 
"  next  after  any  or  either  of  the  days  or  times,  upon  or  at 
'^  which  any  sums  or  sum  of  money  were  or  was  lost  by  the 
*'  bankrupt  to  Defendant  at  or  by  means  of  any  playing, 
*'  gaming,  or  betting,  whatsoever ;  and  Defendant  prays,  &c.^ 

This  plea  was  argued  AfarcA  18th,  1795. 

Attorney  General  and  Mr.  Johnson,  for  the  Plea. 
If,  as  alleged  in  the  plea,  the  action  was  not  brought  within 
three  months,  the  Plaintiff  would  be  nonsuited :  but  though 
the  discovery  cannot  aid  him,  it  may  the  common  informer. 
The  plea  brings  the  case  to  the  smgle  point,  whether  the 
action  was  commenced  within  the  three  months. 

(83)  Allan  v.  Copeland,  8  PH.  622. 
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A16. 


Solicitor  General  lEUld  Mr.  Pemberton,  for  the  Plaintiffi. 
The  object  of  this  plea  is  to  try,  whether  the  writ  issued  in 
proper  time ;  which  must  be  tried  again  in  the  action.  It  is 
bad  also,  as  it  goes  to  the  discovery;  for  even  the  statute  of 
limitations  cannot  be  pleaded  to  the  discovery.  MaeJcworth  v. 
Clifton^  2  Atk.  51.  ^The  Court  is  to  judge  from  the  times 
when  the  money  was  lost  and  the  writ  issued,  whether  the  time 
is  lapsed  or  not.  The  writ  may  have  been  sued  out  within 
three  months,  and  yet  the  plea  may  be  true ;  for  it  connects 
the  commencement  of  the  action  with  the  filing  of  the  bill ; 
which  is  nnmaterial. 


17M, 


Brandon 

V. 

Sands. 

[  ♦sn  ] 


Lord  Chancellor. 
Upon  the  objection  firom  coupling  the  commencement  of  the 
action  and  the  time  of  filing  the  bill  the  plea  is  bad.  K  the 
Defendant  was  indicted  for  perjury,  and  it  turned  ou^  that 
the  action  was  commenced,  but  the  bill  was  not  exhibited, 
within  three  months,  he  must  be  acquitted ;  and  he  had  that 
ih  his  eye.  Over-rule  the  plea,  and  let  the  Defendant  pay 
aU  the  costs. 

Leave  to  amend  was  refused. 


BRANDON  V.  JOHNSON.  17M. 

'TPHE   bill    stated  the  following  case.     Abraham  Brandon  PlaintifiBi, 

made  various  payments  in  1792  to  the  Defendant,  who  having  brooght 
was  keeper  of  a  lottery  office,  for  insuring  against  the  drawing  ***  .•^  ^^ 
of  tickets  in  the  /mA  lottery;  and  in  1793  made  various  other  ^g*j^|*^ 
payments  to  the  Defendant  for  insuring  against  the  drawing  of  y^ijover   pay- 
tickets  in  the  English  lottery ;  and  the  balance  in  the  Defend-  nents  made 
ant's  hands  after  deducting  payments  made  by  him  to  Brandon  for  insariDg 
on  the  lottery  account  was  476/.  6*.  6rf.  on  account  of  the  Irish  lottery  tickets, 
lottery,  and  266/.  0*.  6rf.  on  account  of  the  English  lottery.  P"^®^  •/*'*- 

Afterwards  upon  the  bankruptcy  of  Brandon  in   1798  the  J   tr   »  ' 

^  r    .^  .      ^  oonnt,  offeriDg 

Plaintiffs  were  chosen  assignees ;  and  they  brought  an  action  ^  allow  pay- 
to  recover  those  balances.  ments  made  by 

the  Defendant :  as  the  Defendant  conld  not  have  that  i^dvantage  at  law,  a 

demurrer  was  over-raled. 

NN2 
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1794. 


Brandon 

r. 
Johnson. 

i;  ♦SIS  ] 


The  bUl  prayed  a  discovery  and  an  injunction  from  obtaining 
judgment  as  in  case  of  a  nonsuit  till  answer ;  and  that  an  ac- 
count might  be  taken  of  tha  several  sums  of  money  paid  by 
the  bankrupt  to  the  Defendant,  or  for  his  use,  by  way  of 
premium  ♦  for  insuring  tickets ;  and  that  after  deducting  the 
amount  of  payments  made  by  the  Defendant  to  the  bankrupt 
the  Defendant  should  pay  to  the  Plaintiffs  what  should  be 
found  due  upon  the  account. 

The  Defendant  demurred  generally* 


Mr.  JohnsoUy  for  the  demurrer  distinguished  this  case  from 
the  last;  for  this  bill  prayed  specific  relief,  viz.  an  account; 
which  brought  it  within  CoUis  v.  Swayne,  4  Bro.  C.  C  480, 
and  the  cases  there  cited. 

Lord  Chancellor. 
The  bQl  by  offering  an  account  and  to  allow  the  payments 
made  by  the  Defendant  gives  him  an  advantage ;  for  at  law 
the  premiums  would  be  recovered  against  him,  but  he  could 
not  set  off  the  sums  he  had  paid  (84).  Over-rule  the  de» 
murrer. 

(B4)  2  Fonb.  TV.  Eq.  0,  and  the  cases  there  cited. 


1794. 

Dec.  leeA. 

Admintstratris 
not  allowed 
for  debts 
paid  after  a 
decree  to  ac- 
count ;    but 
shall  stand  in 
the  place  of 
ike  creditors 
paid. 


JONES  V.  JUKES. 

nnilE  bill  was  filed  by  creditors  of  an  intestate  on  behalf  o^ 
themselves  and  other  creditors.  After  a  decree  directing 
the  usual  accounts  and  a  distribution,  the  administratrix  paid 
the  following  debts  ;  24/.  for  blacksmith's  work  ;  20/.  for  rent; 
and  4/.  for  carriage  of  goods.  The  Master  disallowed  these 
payments ;  and  the  administratrix  excepted  to  the  report. 

In  support  of  the  exception  it  was  said,  that  if  no  debt  can 
be  paid  after  a  decree  to  account,  there  must  be  a  separate 
injunction  bill  against  every  creditor,  who  may  think  proper 
to  sue. 


Lord  Chancellor. 
The  administratrix  cannot  be  allowed  payments  made  afler 

a  decree 
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a  decree  to  account :  but  in  taking  the  account  she  has  a  right         1794. 
to  stand  in  the  pkce  of  the  creditors  she  has  paid  (85). 


JONBS 

v. 


(86)    Ppst,    Rush    V.  Higgs,    Perry  v.  Pkelips,  X,  34.  Gilpin        Jukes, 
Vol.  IV,  638;  see  the  note  643.    v.  Ladg  Southampton,   XVIII, 
Paxton  V.  Douglas;  VIII,  620.    469.    1  8ch.  Sf  Lef.  299,  n. 


[519] 
1796. 

STEVENS  V.  PRAED.  Feb.  15th. 

Rolls. 
JOHN  BLEWETT,  Humphry  Mackworth  Praed,  Hugh    BiUfor  a  le- 

Edwards i  and  others,  in  1769,  carried  on  business  as  g^  demand  re- 
merchants  in  partnership  under  the  firm  of  the  Lekmt  Com«  tained  with  li- 
pany :  and  employed   Stephen  Newton  as  clerk  and   book-  "^^7  ^  bnng 

keeper.    On  the  16th  of  January,  1769,  Newton  executed  a  "*.*®^®"»  *« 
-  .  -  i^'  '  assistanoe  of 

bond  in  the  penal  sum  of  600/.  to  JVilUam  Haws,  his  exe-  ^i^    Court  be« 

cutors  and  administrators,  with  condition  to  be  void  on  pay-  fug   required 

ment  by  Newton,  his  executors,  administrators,  or  assigns,  to  upon  equitable 

Haws,  his  executors,  administrators,  or  assigns,  of  the  sum  oiroumstances. 

of  300/.  with  interest :  and  Hugh  Edwards  signed  a  memo-    ^V^^  equity 

randum  indorsed  upon  the  bond  to  this  effect:  "  January  16th,  '^^^'^^^  *® 

**  1769,  I  acknowledire  to  have  seen  paid  into  the  hands  of  ^    .  . 

to  increase  da- 

**  the  within  named  Stephen  Newton  by  the  said  William  ^^g^^  q,^  gn- 
^*  Haws  the  sum  of  300/. ;  which  I  promise  to  see  satisfied**'  gestion  that 
In  1774  the  partnership  was  dissolved.    Interest  was  paid  interest  was 
upon  the  bond  till  1778,  about  which  time  Newton  became  omitted  at  law 
bankrupt :  but  it  did  not  appear  by  whom  the  interest  was  through  mis- 
paid  after  the  dissolution.     In  1779fliiir*  died.    In  1790  the  ^''•»  ^^.  ^® 
bill  was  filed  by  the  personal  representatives  of  Haws  against  ^f  -^      ^j 
Praed  and  Edwards,  and  the  representatives  of  the  deceased  y^^  men  in 
partners  and  of  Newton,  who  was  also  dead.    The  bill  charged,  equity, 
that  Newton  was  accustomed  to  take  up  money  on  behalf  of 
the  partnership ;  and  had  a  general  or  some  other  authority^ 
under  which  he  applied  to  Haws  in  1769  for  a  loan  of  300/. 
for  their  use ;  which  was  accordingly  lent  on  that  bond,  and 
carried  by  Newton  into  the  partnership,  and  entries  thereof 
and  of  the  interest  paid  were  made  in  the  Company's  books, 
charged  to  be    in  the  custody  of  some  of  the  Defendants* 
The  Plaintiffs  also  set  up  a  similar  claim  on  two  promisory 

notes 
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Stevens 

V. 

Praed. 
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notes  given  by  Newton  ;  which  cllum  Wus  afterwards  deserfeed* 
The  bill  prayed  a  discovery  and  account  of  what  was  due 
for  principal  and  interest  and  that  the  balance  should  be 
pdd  to  the  Plaintiffs;  an  account  of  the  personal  estates  of 
the  deceased  partners ;  and  general  relief.  Praed  by  his  an- 
swer denied,  that  Newton  executed  the  boilid  as  clerk  of  the 
Company,  and  that  he  had  any  general  or  other  authorityi 
as  charged  by  the  bill ;  and  he  stated,  that  neither  he,  nor 
any  of  the  other  partners  to  his  knowledge  and  belief^  gave 
Newton  directions  to  apply  to  Haws. 


[520] 


Edwards  by  his  answer  adnutted,  the  Company  had  oe> 
easion  for  a  sum  of  money  about  the  time  in  the  bill  rafio- 
tioned  to  buy  a  cargo  of  timber,  and  that  Newitm  as  dork 
procured  the  sum  of  900/.  from  Haws  on  the  bond,  whtdi  lit 
had  witnessed;  and  he  believed,  the  money  was  employed 
for  the  partnership. 

All  the  Defendants  denied,  that  they  had  poasesskm  of 
the  books :  it  was  proved,  they  were  in  possession  of  Cbr 
theWy  attorney  for  one  of  the  partners,  and  that  they  con- 
tained entries  of  this  loan  and  pajrment  of  interest. 


The  Master  of  the  Rolls  directed,  that  the  bill  should  be 
retuned  with  liberty  to  the  Plaintiffs  to  bring  an  action  (  86  ]; 
and  it  was  ordered,  that  the  Defendants  should  not  set  up 
the  statute  of  limitations  or  the  bankruptcy  of  Newton,*  and 
should  admit  themselves  to  be  the  surviving  partners.  The 
money  was  paid  into  Court.  The  verdict  in  the  action  was 
in  fiivour  of  the  Plaintiff  for  300/,  upon  the  general  count 
for  money  lent  and  advanced  only ;  and  for  the  Defendant 
on  all  the  other  counts.  Afterwards,  when  the  cause  came 
on  in  equity  the  Plaintiffs  desired,  that  besides  the  money 
recovered  and  the  costs  at  .law  the  Court  would  give  interest; 
which  it  was  said  was  omitted  at  Nisi  Prius  by  mistake;  as 
the  verdict  was  hastily  taken,  and  it  was  supposed,  the  interest 
due  would  be  given  in  equity.  The  Defendant  complained, 
that  the  verdict  was  obtained  on  the  evidence  of  a  surviving 
partner,  that  was  inadmissible ;  and  insisted,  that  a  demurrer 
to  the  bill  must  have  been  allowed,  the  demand  being  legal; 

and 

(86)  2  Cox,  374. 
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and  that  the  bill  ought  to  be  diamined.    Each  party  pressed         1705. 
^'^^  ^«^-  StS^ns  . 

Mr.  Graham  and  Mi.HolUst,  for  the  Plauitiffs,  cited  5fM?-       Prabp. 
ton  V.  Snee,  from  the  Register's  Book  ( 87 ),  repcnrted  1  Ves. 

154. 

(87)    Buxton    t.  Sidebotham^  o{  Sidebotham :  and  the  prayer 
Reg.  Lib.  1748,  A.  176.  In  1740  of  the  bill  was,  that  the  Defend- 
the  ship  Ellis,  of  which  iSbee,  ants  might   discover    the    real 
Sidebotham  and    Wright,   were  owners,  and  the  assets  of  those 
owners  as  to  the  three-eighth  deceased ;  that  the  assignees  of 
parts,  was  designed  for  a  rojage  Sidebotham  might  set  apart  oat 
from  London    to  Jamaica   and  of  his  estate  snflBoient  to  pay 
back.     Sidebotham  and  Wright  s«ch  part  of  the  said  debt  as  he' 
acted  as  husbands  for  the  beneBt  was  liaible  to,  and  to  make  good 
of  all  the  owners.     The  ship  the  sereral  dividends,  that  had 
wanting  repairs  for  the  voyage,  been  made,  m  proportion  with' 
the  master,  as  servant  of  the  then  the  other  creditors ;  and  that  the 
owners  and  for  their  benefit,  pat  said  Defendants  might  pay  the 
her  into  the  Plaintirs  dock  to  said  debt  to  the  Phuntiff.    The 
be  repaired.    Before  the  repairs  Defendants  Sidebotham  and  Snee 
were  completed  the  master  died  by   their  answers   stated,    that 
insolvent    The  Defendant  Col-  npon  the  7th  of  July,  1736,  Side- 
let  was  made  master  before  the  botham  and   Wright    borrowed 
ship  came  ont  of  dock ;  and  part  1500^  from  the  Defendant  Snee 
of  the  work  was  done  after  his  npon  their  bond ;  and  for  better 
appointment  The  ship  went  the  secnring  that  sam  with  interest, 
voyage.  VFrt^A/ and  other  owners  they  by  bill  of  sale  of  the  same 
died :  Sidebotham  became  a  bank*  date  sold  the  said  ship  to  the 
rupt ;  and  Snee  was  one  of  his  as*  said  Snee  as  a  secarity  fbr  pay- 
signees.  The  ship  retarned  aboat  ment  of  the  said  sum  with  in- 
October,  1742,  and  was  sold  by  terest,  redeemable    apon    pay- 
the  owners  or  Collet  for  525/.  ment,  &c.  and  that  after  that  bill 
The  bill  was  filed  by  Buxton  as  of  sale  Sidebotham  and  Wright 
creditor  for  repairs  to  the  amoant  continned  in  the  management  of 
of  141/.   18<.  Id.  aguaai  Collet  the  ship:  The  Defendant  Snee 
the  master,  Snee,  Marsh,  Beck-  also   alleged,    that  he   deemed 
ford,  and  Sidebotham,  the  sar*  himself  only  a  mortgagee,  and 
living  part  owners,  and  against  to  have  no  concern  in  fitting  oat 
the  representatives   of  the  de^  the  said  ship,  or  in  her  eam- 
ceased  owners  and  the  assignees  ings ;  and  he  set  forth  the  shares 

of 


53aa 


1TO6. 


Stevens 
Prabd. 
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164.    M'Kettxie  v.  Lard  PawU,  4  Bro.  P.  C.  S88,  and  BisMop 
V.  CawrcA,  2  r^*.  100,  371. 


of  the  freight  in  the  said  voyage 
and  of  the  prodace  of  the  sale, 
that  he  had  received  from  Collet ; 
and  he  stated,  that,  believing  the 
other  Defendants  well  entitled 
to  the  shares  claimed  by  them, 
he  consented  to  their  having 
their  shares  of  the  neat  pro- 
ceeds, which  they  received ;  and 


insist  npon  the  statute  of  limit- 
ations, and  the  Defendant  Suk^ 
hotham  is  not  to  plead  or  insist 
npon  any  discharge  nnder  the 
commission  of  bankmptey  is- 
sued against  him,  and  the  said 
Defendants  are  upon  sach  trial 
to  admit,  that  they  are  the  sbr- 
viving  part-owners  of  the  said 


to  avoid   a  suit   he  paid   part    ship,  to  the  end  the  merits  may 
thereof  to  the  Defendant  £eef ;    come  in  question;  and  it  is  fcp- 


9nd  that  part  of  the  said  1500/. 
and  interest  remained  due. 

The  decree  was,  that  the  bill 
be  dismissed  as  against  CcUet 
with  40s.  costs,  the  cause  as  to 
him  being  heard  upon  bill  and 
answer;  and  that  it  stand  dis- 
inissed  so  far  as  it  seeks  speci- 
fically to  affect  the  body  of  the 
ship  EUiM  in  question,  or  the  mo- 
ney arising  by  the  sale  thereof 
in  the  hands  of  the  Defendants 
or  any  of  them ;  and  as  between 
the  Plaintiff  and  the  other  De- 
fendants that  the  parties  do  pro- 
ceed to  a  trial  at  law  in  an  action 


ther  ordered,  that  the  Defend-* 
ants  the  assignees  or  any  other 
of  the  Defendants  in  this  suit  are 
to  be  at  liberty,  to  appear  at  the 
trial  of  the  said  action  and  make 
defence  by  Counsel,  if  they  shall 
think  fit ;  and  all  deeds,  papers 
and  writings  in  the  custody  or 
power  of  any  of  the  parties  re- 
lating to  the  matters  in  questioo 
are  to  be  produced  upon  oath 
before  the  Master,  on  or  before 
the   first  seal    after  Chrigimoi; 
and  any  of  the  parties  are  to  be 
at  liberty  to  inspect  the  same, 
and  at  their  own  expence   to 


to  be  brought  by  the  Plaintiff    take  copies  thereof  or  of  any 
on  or  before  the  first  day  of  the    part  thereof,  as  they  shall  see 


next  torm  against  the  Defend- 
ants Snee^  Marshy  Beckford^  and 
Sidebothamf  the  surviving  part- 
owners  of  the  said  ship,  for  the 
Plaintiff's  demands  in  question 
in  this  cause ;  and  it  is  farther 
ordered,  that  the  said  Defend- 
ants do  appear  thereto  forth- 
with, accept  a  declaration  and 
plead  to  issue :  but  the  Defend- 
ants at  law  arc  not  to  plead  or 


fitting;  and  such  of  them,  as 
they  or  any  of  them  shall  desire 
and  give  notice  of,  are  to  be 
produced  at  the  said  trial ;  and 
his  Lordship  doth  reserve  the 
consideration  of  costs  and  of  all 
farther  directions  until  after  the 
said  trial  shall  be  had ;  and  any 
of  the  parties  are  to  be  at  liberty 
to  apply  to  the  Court,  as  there 
shall  be  occasion. 
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Mr.  Sutton,  for  the  Defendant,  refied  on  Hoare  v.  Con^ 
iendn,  I  Bro.  C  C.  Sf7,  and  offered  to  go  to  another  trial. 


1796. 


Stevens 
Praed. 


Master  of  the  Rolls. 
In  support  of  this  bill  the  Plfuntiffs  say,  they  had  a  right 
to  the  discovery  tnald  fide  withheld,  and  to  the  assistance  of 
the    Court  as  to  the  statute   of  Umitations  and  the  bank- 
ruptcy ;  and  they  insist,  they  are  entitled  to  extend  the  ver- 
dict by  the  addition  of  interest:   but  I   could  do  no  more 
than  order  another  trial;  for  I  cannot  admit,  that  in  a  case, 
which,  thinking  it  a  legal  demand,  I  sent  to  ♦law,  the  jury      [  ♦SZg  ] 
having  had  the  whole  matter  before  them,  when  it  comes 
back  I  can  try,  whether  they  gave  sufficient  damages,  and  vary 
the  verdict.     That  would  be  imposing  an  extraordinary  duty 
upon  this  Court.     The  Defendant  desires  another  trial :  the 
Plaintiffs  do  not.    It  is  said  the  verdict  was  got  in  a  sort  of 
scramble,  and  they  thotiight  interest  would  be  of  course,  and 
all  the  rest,  besides  the  damages,  would  be  given  in  Equity.    I 
am  not  at  liberty  to  consider  what  passed  at  Nisi  Prius,  and 
cannot  suppose  the  Plaintiff  got  less  damages  than  he  is  en* 
titled  to,  and  that  I  am  to  give  every  thing  else ;  nor  can  I  sup- 
pose, a  man  got  a  verdict,  who  had  no  right  to  it.  It  has  been 
fotmd,  that  the  Lelani  Company  became  indebted  to  Haws 
some  way  or  other.    The  verdict  has  nothing  to  say  to  the 
bond :  it  is  for  the  Defendant  as  to  that.     The  question  is, 
how  the  Plaintiffs  are  to  have  rehef.    First,  the  damages  and 
costs  at  law  they  must  have :  but  it  is  insisted ;  they  should  pay 
all  the  costs  in  Equity;  I  think  not.     On  the  other  hand  it  is 
contended,  that  the  Plaintiffs  are  entitled  to  all  the  costs  in 
Equity.     I  should  be  sorry  not  to  give  them  some,  if  the  costs 
mcurred  were  properly  incurred.    The  depositions  are  enor- 
mous, containing  extracts  from  the  books.     There  was  no  oc- 
casion for  that.  What  had  they  to  come  for  but  the  production 
of  the  books?    The  reasons,  upon  which  I  think  this  bill  pro- 
perly brought,  are  the  same,  that  guided  Lord  Hardwicke  in 
Buxton  V.  Snee ;  which  case  is  precisely  in  point.    I  think, 
there  are  in  this  case,  as  there  were  in  that,  circmnstances, 
upon  which,  though  it  is  a  legal  demand,  I  am  of  opinion, 
without  infringing  upon  Hoare  v.  Contencin,  the  Plaintiffs  had 
a  right  to  file  a  bill.    Newton  in  fact  gave  the  bond  as  their 

bond* 
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1795.  bond*  I  do  not  mean  to  put  it  upon  the  footing  of  assets  as 
to  specialty  creditors,  or  to  say,  they  might  not  be  prefisned 
as  against  simple   contract  creditors  :    but  it  was  meant  to 

Pbaed.  have  all  the  effect  of  a  bond,  and  was  to  carry  interest 
Another  thing  is,  the  bond  would  not  have  been  barred  hj 
the  statute  of  limitations ;  the  contract  would.  Then  if  the 
bond  was  that  .of  the  Company,  he  would  have  been  safe 
for  twenty  years;  and  even  beyond  that,  if  there  was  msj 
thing  to  oppose  the  presiunption  of  payment.  Thinking  thii  a 
partnership  bond  it  was  natural  not  to  be  so  active,  as  if  it  was 
a  contract,  that  woidd  have  been  barred  by  the  statute  of  limi- 
tations. Now  they  say,  it  was  a  simple-contract  debt  by  them, 
because  it  was  not  their  bond :  but  if  it  was  executed  by  NewioB 
as  agent,  and  that  was  made  out  to  the  satisfaction  of  the  juiy, 
the  obUgee  might  recover.    The  circumstances  in  this  case 

[  ^583  ]      ^  obliged  him  to  come  into  this  Court.     It  is  well  worth  while 

to  consult  Buxton  v.  Snee^  upon  which  I  foimd  my  judgment, 
as  it  is  in  the  Register's  Book  (88) ;  for  the  decree  marks  par- 
ticularly the  principles,  upon  which  the  Chancellor  proceeded, 
and  the  nature  of  the  relief  to  be  given  in  cases  of  this  sort 
In  Mackenzie  v.  Lord  PouAs  the  ultimate  relief  was  retainiog 
the  bill  with  liberty  to  bring  an  action.  All  these  authorities 
shew,  there  may  be  cases  of  a  legal  demand,  in  which  a  bSI 
may  be  filed :  but  it  is  not  a  thing  of  course.  Hoare  ▼.  Cmh 
tencin  may  be  right :  but  the  fact  there,  which  seems  to-  hate 
been  forgot,  was,  that  all  the  parties  were  alive,  when  the  bSH 
was  filed.  I  do  not  lay  down  as  a  general  principle,  that  the 
death  of  a  partner  will  give  a  right  to  any  creditor  of  the  boose 
in  the  first  instance  to  file  a  bill  for  his  debt ;  which  was  said 
at  the  bar  in  that  case,  and  that  it  turned  the  legal  debt  ibih 
mediately  into  an  equitable  debt ;  and  it  was  said,  the  incon-^ 
venience  of  not  laying  that  down  is,  that  the  assets  may  be 
wasting,  while  the  action  is  going  on ;  at  least  there  must  be  a 
bill  to  restrain  the  representatives  firom  paying  in  the  mean 
time;  and  the  other  creditors  would  complain  of  that;  or  after 
the  verdict  he  must  file  a  bill;  and  then  the  answer  wodd 
be,  they  never  were  parties ;  and  the  recovery  waa  nothing  to 
them, 'because  they  were  not  parties.  Therefore  a  bill  to 
compel  the  representatives  of  a  deceased  partner  to  be  bound 

by 

(88)  Ante,  520,  n. 
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by  the  verdict  against  the  gurvivors  might  possibly  lie.  Then 
is  the  creditor  obliged  before  the  bill  to  recover  judgment ; 
which  may  be  delayed  several  ways  by  the  surviving  partner? 
I  will  not  lay  that  down :  but  I  agree  with  Lord  Thurlow,  that 
in  general  he  must  seek  for  a  legal  demand  a  legal  remedy ; 
and  then  if  that  raises  an  equitable  demand,  he  may  come 
here.  Therefore  I  shall  decree  this  money  to  be  paid  out.  I 
cannot  give  Praed  his  costs :  but  I  am  by  no  means  satisfied^ 
I  can  give  the  Plaintiffs  theirs.  In  this  case  it  is  an  indul- 
gence to  let  the  party  come  into  equity  under  all  the  circum* 
stances  (89). 

( 

A  few  days  afterwards  the  Master  of  the  Rolls  declared, 
he  would  give  no  costs  on  either  side. 

(89)   FTri^A/ V.  JJiMUer,  post,  Vol.  V,  792. 


523 


J795. 


Stevens 
Prabd. 


CHALLONER  v.  MURHALL. 

A  T  a  Court  Baron  held  for  the  manor  of  Doddington,  in  the 
county  of  iSo^,  Dec.  6th,  17^,  William  MurhcM  and 
Mary  his  wife  in  performance  of  articles  entered  into  pre- 
viously to  their  marriage  surrendered  two  closes  of  customary 
land  called  Greenfield  to  the  use  of  themselves  for  their  lives, 
and  that  of  the  survivor ;  remainder  to  the  use  of  William 
their  son  in  tail ;  remainder  to  the  use  of  John  Murhall  their 
second  son  in  tail;  remainder  to  the  use  of  the  third  son  of  the 
said  William  Murhall  upon  the  body  of  the  said  Mary  his 
wife  lawfully  begotten  or  to  be  begotten  in  tail;  remainder  to 
the  use  of  the  fourth,  fifth,  and  all  and  every  other  son  and 
sons  of  the  body  of  the  said  William  upon  the  body  of  the  said 
Mary  his  wife  severally  and  successively  in  tail;  remainder  to 
the  use  of  the  daughters  in  the  like  manner ;  remainder  to  the 
use  of  the  right  heirs  of  the  said  William  Murhall  for  ever. 
Mary  Murhall  died  in  1747 ;  William  Murhall  the  eldest  son, 
having  previously  died  an  infant,  without  issue.  John,  Thomas, 
and  two  daughters  were  the  surviving  children.  By  indentures 
of  lease  and  release  24th  and  ^iix  September,  1762,  between 
the  Duke  of  Bridgewater,  who  was  seised  in  fee  of  the  manor, 

of 
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1795. 
Feb.  20ih. 

Tenant  for 
life  of  m  copy- 
hold, remain- 
der to  his  first 
and  other  sons 
in  tail,  took  a 
conveyance  in 
fee  from  the 
lord.   The  pre- 
mises descend- 
ed upon  his 
eldest  son; 
who  by  will 
charged  all  his 
real  estate  with 
debts  and  lega- 
cies;   and  de- 
vised it  to  his 
brother  for  life 
with  various 
remainders: 
the  estates  in 
the  copyhold 
are  barred. 
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MURHALU 


[♦525] 


of  the  first  part,  and  William  MurhaU  the  elder  of  the 
part,  all  the  said  premises  Were  among  others  granted,  re- 
leased and  confirmed  to  the  use  of  the  said  WUUam  MmrioB, 
his  heirs  and  assigns  for  ever,  freed,  enfiranchised,  and  alwh 
lately  discharged  of  and  finom  all  rents,  yearly  and  other  psj« 
ments,  fines,  heriots,  suits,  and  services,  whatsoever,  by  usage, 
custom,  prescription,  or  otherwise  howsoever  (except  tbe  ser- 
vices to  be  performed  at  the  court  leet  of  the  said  mancxr); 
and  the  said  Duke  did  thereby  remise,  release,  and  for  efcr 
quit  claim  to  the  said  JVilUam  Murhall,  his  heirs,  executan, 
administrators  and  assigns,  all  heriots  by  virtue  of  any  costos 
^usually  paid  by  him,  or  which  might  thereafter  become  due, 
to  the  intent  that  such  heriot  or  custom  might  be  aboBshed 
and  for  ever  discharged.  William  MurhaU  the  settlor  made 
his  will ;  but  did  not  dispose  of  the  said  premises  or  the  free- 
hold thereof.  He  died  soon  afterwards;  and  the  premises 
descended  to  John  Murludl,  his  eldest  son  and  heir,  who  by 
^his  will,  dated  ^ffg^ti^/  11th,  1791,  after  charging  all  his  real 
estate  with  his  debts  and  legacies,  devised  the  same  to  his 
brother  Thomas  for  life ;  remainder  to  his  first  and  other  sons 
in  tail,  with  several  remainders  over.  John  MurhaU  died  son 
afterwards. 

In  this  manor  no  recoveries  were  suffered :  but  estates  tA 
were  barred  by  surrender.  The  bill  was  filed  by  legatees. 
The  Master  reported,  that  the  said  premises  called  GreenJieU 
were  charged  by  the  will ;  to  which  report  exceptions  were 
taken. 


Mr.  Mansfield,  Mr.  Graham,  and  Mr.  Short,  for  the  ex- 
ceptions. 
If  the  enfranchisement  is  to  have  any  effect  as  to  those  in 
remainder,  a  court  of  equity  would  consider  it  as  taken  for  the 
^benefit  of  all  interested  in  the  estate.  The  tenant  in  tail  mi^t 
have  barred  the  remainder  by  recovery :  but  as  he  has  not,  it 
must  take  effect.  Dunn  v.  Green,  S  P.  W.  9,  is  referred  to 
Parker  v.  Turner,  2  Ch.  Ca.  174.  1  Vem.  392,  468 ;  whkh  b 
no  authority  for  it;  for  clearly  thirty  years  possession  by  a  p  ur 
chaser  was  a  sufficient  answer  to  the  lull  by  the  heir  of  the 
copyholder  in  tail.  The  reporter  makes  a  quaere  upon  Diras 
V.  Green  as  to  a  vested  remainder.  Fin.  Ab.  tit.  CopykoH 
158,  s.  19.  21.     205,  s.  15.     213,  s.  2.     215,  *.  1. 
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Solicitor  General,  for  the  Plwntiffs.  17»6. 

The  qiuere  in  P.  Will,  is  not  founded.     It  is  not  hke  a  Qrt^^^^jg^j^ 

freehold ;  for  the  same  act  bars  both  the  issue  and  remainder-  t^. 

man  (90),  Muehaix. 


Lord  Chancellor* 
'  It  is  impossible  that  any  equity  could  keep  alive  this  intail. 
Thomas  MurhaU  never  co\dd  have  had  a  bill  against  his  father 
and  elder  brother.  No  one  could  have  a  right  against  the 
tenant  in  tail.  The  case  by  Lord  Jefferies  proves  a  plain  pro* 
position ;  that  when  the  interest  of  the  lord  in  the  manor  is 
united  vrith  the  copyhold  in  tail,  there  must  be  a  merger ;  for. 
ihe  method  of  barring  it  cannot  exist  (91  )• 

(90)  See  Mr.  Cox's  note. 

(91)  Brydges  v.  Brydges^  post.  Vol.  Ill,  120. 


SHEFFIELD  r.  Lord  MULGRAVE. 


[  526] 
1795. 
March  12tk. 
CIR  CHARLES  SHEFFIELD,    Bart,  being  sesied  in    TesUtor  de- 
fee  simple  of  estates  in  the  counties  of  Lincoln  and  Yori,  ^**^  ^  ™ 
and  being  also  seised  of  the  rectory  of  Lyth  in  the  county  of  "*'*®'*>  "®*" 
York  under  a  lease  granted  by  the  Archbishop  of  Yori  to  him,  .^  '  ,       * 
bis  heirs  and  assigns,  for  the  lives  of  himself,  his  son  John  and  tithes    and  he- 
bis  sister  Chartotte  Griffith,  and  of  the  survivor,  devised  to  reditaments, 

Edward  and  all  bis  real 
estate  whatso- 
ever **  except  what  is  hereinafter  meDtiooed  and  devised"  to  the  use  of  all 
his  children  saccessively  in  strict  settlement ;  and  gave  two  of  them  anniii* 
ties,  which  he  charged  upon  a  rectory  held  by  him  under  a  lease  for  lives, 
which  he  directed  to  be  renewed,  if  those  two  children  or  either  should 
be  living  at  his  death,  and  that  their  lives  or  that  of  the  survivor  should 
be  inserted  in  the  new  lease,  and  the  fine  paid  out  of  his  personal  estate. 
He  gave  part  of  his  personal  estate  specifically ;  and  directed  the  residue  to 
be  laid  out  in  land  to  be  settled  to  the  same  nses  as  his  real  estate ;  but 
afterwards  by  a  testamentary  paper  unattested  he  disposed  of  his  personal 
estate  otherwise :  the  heir  contracted  to  sell  the  lease  of  the  rectory ;  and 
upon  a  case  directed  to.  the  Court  of  King's  Bench  on  his  bill  for  specific 
performance  the  certificate  was,  that  the  lease  did  not  pass  by  the  will,  but 
devolved  on  the  heir  at  special  occupant :  but  the  Lord  Chancellor  consi* 
dered  that  title  too  doubtful  to  be  forced  on  a  purchaser.  An  act  of  Par- 
liament  was  therefore  obtained. 
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Lord 
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[  ♦527  ] 


Edward  le  Grand,  John  Crookshanks^  and  Samuel  Soli,  iheSt 
heirs  and  assigns^  all  his  manors^  messuages,  lands,  tenements, 
tithes,  and  hereditaments,  and  all  his  real  estate  whatsoever  situ- 
ate, lying  and  being,  in  the  several  counties  o( Lincoln  and  Yorip 
or  elsewhere  in  the  kingdom  of  Crreat  Britain,  ''except  what 
is  hereinafter  mentioned  and  devised,**  to  have  and  to  hold 
the  said  manors,  messuages,  lands,  tenements,  tithes,  heredita* 
ments,  and  premises,  (except  as  before  excepted)  to  them  thdr 
heirs  and  assigns  for  ever ;  to  the  use  of  his  eldest  son  John 
Sheffield  for  life ;  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  his  first  and  every  other  son  in  taO 
male ;  remainder  to  his  son  Charles  Jcu:ob  Sheffield  for  life ; 
remainder  to  trustees  to  preserve  contingent  remainders;  le* 
mainder  to  his  first  and  every  other  son  in  tail  male ;  remain- 
der in  the  same  manner  severally  and  successively  in  strict 
settlement  to  his  son  Robert,  and  his  daughters,  Anna  Diana^ 
Alicia  Caroline,  and  Maria  Sophia,  and  their  issue  male; 
remainder  to  the  heirs  of  the  body  and  bodies  of  his  said  sons 
and  daughters  lawfully  to  be  begotten,  severally  and  succes- 
sively; remainder  to  his  son  John  Sheffield  and  his  heirs  for 
ever.    The  testator  gave  to  his  son  Charles  Jacob,  and  his 
daughters  Anna  Diana  and  Alicia  Caroline,   severally  and 
respectively  annuities  lately  purchased  by  him  for  their  fives ; 
and  to  his  daughter  Maria  Sophia  and  his  son  Robert  an- 
nuities of  100/.  each  for  life,  payable  half-yearly  after  his 
decease ;  and  reciting  his  lease  from  the  Archbishop  of  York 
of  the  rectory  of  Lyth  charged  that  rectory  and  all  and  sin- 
gular the  rights  members  and  appurtenances  thereof  with  pay- 
ment of  those  two  annuities;  and  he  directed,  that  if  his  son 
^  Robert  and  his  daughter  Maria  Sophia,  or  either  of  them, 
should  be  Uving  at  his  decease,  the  lease  of  the  rectory  should 
be  renewed ;  and  that  the  fine  and  expences  of  renewal  should 
be  paid  out  of  his  personal  estate ;  and  that  the  fives  of  his 
said  son  and  daughter,  if  both  living  at  the  time  of  granting 
such  new  lease,  or  in  case  of  the  decease  of  either,  the  fife  of 
the  survivor,  should  be  added  to  the  life  or  lives  then  subsist- 
ing, by  which  the  said  premises  should  be  held :  but  that  if 
both  should  be  then  Uving,  his  sonjRo&eri^  should  have  the 
preference  so  far  as  to  have  his  life  first  added  in  the  new 
lease.     The  testator  gave  35,000/.  among  his  five  younger 

children; 
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children ;  and  appointing  his  trustees  executors  gave  them  aU 
the  residue  of  his  personal  estate  in  trust  to  be  laid  out  in  the 
purchase  of  lands  to  be  settled  to  the  same  uses  as  he  had 
directed  concerning  his  real  estates. 

The  testator  afterwards  made  another  testamentary  paper 
without  date  and  not  executed  so  as  to  affect  his  real  estate ; 
of  which  he  appointed  his  son  John  sole  executor ;  and  he 
thereby  revoked  so  much  of  his  will  as  respected  the  dis* 
position  of  his  personal  estate ;  and  made  a  new  disposition 
thereofl  The  Ecclesiastical  Court  granted  probate  of  this 
paper. 

After  the  death  of  the  testator  his  eldest  son  and  heir  at 
law  Sir  John  Sheffield  having  obtained  a  renewal  for  the  lives 
of  himself,   Robert  Sheffield  and  William  Cox,    and  releases 
from  Robert,  and  Maria  Sophia,  Sheffield,  in  respect  of  their 
annmties  charged  upon  the  rectory,  contracted  with  die  late 
Lord  Mulgrave  for  the  sale  thereof;  and  in  1792  filed  a  bill 
for  performance  of  the  contract.    At  the  hearing  a  case  was 
directed  to  be  stated  for  the  opinion  of  the  Court  of  King^s 
Bench  on  this  question :    "  what  interest   in  the  leasehold 
estate  for  lives  in  question  the  Plaintiff  Sir  John  Sheffield  took 
upon  the  death  of  Sir  Charles  Shqjffield  his  &ther  !'*     The 
certificate  was,  that  the  sdd  leasehold  property  is  not  compre- 
hended in  the  hereditaments  and  real  estate  devised  in  strict 
settlement :  but  that  it  devolved  upon  the  death  of  Sir  Charles 
Sheffield  on  his  son  and  heir,  now  Sir  John  Sheffield,  as  spe- 
<aal  occupant ;  and  that  as  such  he  took  the  absolute  interest 
at  law  in  the  then  existing  lease  (92 ). 

The  Defendants  still  resisted  performance,  being  dissatisfied 
with  the  title. 


1796. 


Shbffibld 

V. 

Lord 
Mulgrave. 


Mr.  Mansfield  and  Mr.  Fonblanque^  for  the  Plaintiff. 
Thb  title  has  all  the  security  any  title  can  have ;  the  db^ 
cision  of  a  Court  of  law.  In  no  instance  has  the  Court  refused 
performance  upon  such  a  confirmation ;  though  it  has  been 
refused,  where  the  Court  has  not  been  satisfied  by  the  Master^s 
report  in  favour  of  a  title.  There  can  be  no  doubt  as  to  the 
intention  not  to  pass  this.    There  is  nothing  but  the  rectory  to 

satisfy 
(92)  Sheffield  v.  Lord  Mulgrave,  6  Term  Rep.  571. 
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satisfy  the  exception.  If  he  had  intended  to  pass  it,  he^oaU 
have  provided  for  a  perpetual  renewal  to  answer  all  the  limita- 
tions: but  renewal  is  directed  in  the  single^ event  of  his  son 
and  daughter  or  one  of  them  being  Kving  at  his  death.  There 
is  no  colour  for  the  equity  suggested  by  Lord  Kenyan  accord- 
ing to  the  report  upon  the  direction,  that  the  lives  of  those 
two  children  should  be  inserted  in  the  new  lease.  A  child 
taking  an  estate  from  his  father  without  consideration  is  an 
exception  to  the  rule  in  the  case  of  a  stranger,  that  he  shaH 
be  a  trustee;  because  it  is  considered  as  a  provision ;  but  all 
those  cases  are,  where  the  child  actually  takes  an  estate. 
That  cannot  be  set  up  for  a  child,  who  really' takes  no  inte- 
resti  and  whose  name  is  used  only  to  shew  the  duration  of 
the  estate. 


Attorney  General    and  Solicitor  General,  for  the  De- 
fendant. 
The  cautious  expression  of  the  certificate,  that  Sir  JbAn 
Sheffield  took  the  absolute  interest  at  law,  plainly  indicates  the 
opinion  of  the  Court,  that  it  is  very  doubtful,  whether  in  this 
dourt  he  is  special  occupant  for  his  own  benefit.     But  it  it 
extremely  doubtful,  whether  the  first  branch  of  the  certificate 
is  right.    It  is  admitted,  the  general  words  are  sufficient  to 
pass  the  rectory,  if  intended  to  be  included :  but  it  was  said, 
all  the  limitations  are  inapplicable  to  such  intent :  that  is  con* 
trary  to  Addis  v.  Clement,   2  P.  Will.  456,    and  many  cases; 
according  to  which  the  nature  of  the  limitations  in  strict  settle* 
ment  will  not  exempt  leases  for  lives  or  years,  if  the  words  are 
sufficient  to  include  them.     In  almost  every  settlement  these 
estates  are  settled  as  real  estate.     The  words  **  except  whaP 
means  such  real  estates  or  interests  in  real  estates  as  are  after 
both  mentioned  and  devised.     It  is  said,  the  exception  takes 
the  rectory  out  of  the  general  words,  which  are  sufficient  to 
comprehend  it,  to  the  effect  of  making  an  intestacy,  though  it 
excepts  only  what  is  devised ;  as  to  which  therefore  there  is  no 
intestacy.    The   annuities  charged  are  somewhat  both  men- 
tioned and  devised.    This  Court  does  not  look  on  the  certi- 
ficate as  a  decision,  but  merely  as  an  opinion  taken  for  the 
satisfaction    of   the    Court:   which  if   not   satisfactory,    has 
no  effect 


CASES  IN  CHANCERY. 


5291 


Lord  Chancellor. 
The  particular  expression  of  the  certificate  was  intended 
as  a  caution  to  me ;  and  suggests  a  trust  behind  for  parties 
not  before  the  Court.  But  I  feel .  a  just  bias  on  my  mind 
upon  the  question  the  Court  of  law  has  decided.  When  I 
sent  it  to  law,  I  thought  it  a  very  doubtful  question  ( 93 ).  I 
cannot  force  a  purchaser  to  take  a  title,  upon  which  I  enter- 
tain great  doubt.  I  cannot  indemnify  him.  Titles  are  fre- 
quently overturned  at  the  distance  of  many  years.  I  should 
not  like  to  have  such  a  title  forced  upon  me  ( 94). 


1705. 


The  Lard  Chancellor  recommended  an  act  of  Parliament ; 
and  ordered  it  to  stand  over. 

An  act  of  Parliament,  86  Geo.  ni.|  was  obtained ;  by  which 
the  rectory  of  Xy^A  and  all  other  premises  comprised  in  the 
lease  of  the  15th  September^  1775,  were  vested  in  trustees 
jduring  the  lives  of  Sir  John  Sheffield^  Robert  Sheffield^  and 
William  Cox,  and  the  survivor,  upon  trust  to  be  conveyed  to 
.ihe  trustees  of  Lord  Mulgrave's  wiU  and  their  heirs,  on  pay- 
-inent  by  them  of  11,000/. ;  which  was  directed  to  be  laid  out 
in  other  real  estates,  to  be  settled  upon  the  same  uses  and 
trusts  (if  any)  as  the  said  rectory  was  devised  unto  by  the 
will  of  Sir  Charles  Shield. 


The  contract  was  decreed  to  be  carried  into  execution :  and 
the  said  estate  to  be  conveyed,  according  to  the  directions 
of  the  Act. 


(93)  Post,  Thompson  v.  Xaio- 
Uy,  Hartley  v.  Hurle,  Vol.  V, 
476,  640.  Watkins  v.  Lea,  VI, 
633.  Woodhouse  v.  Meredith, 
1  Mer.  460.    .. 

(94)  Post,  Vancouver  v.  Bliss, 


Vol.  XI,  468.  Stapyltony.  Scatty 
XVI,  272.  Biscoe  v.  Perkins, 
1  Ves.  4*  Bea.  486.  Sloper  v. 
FiMh,  2  Ves.  ^  Bea.  146,  and  the 
notes.  Cooper  y.Benne,.4Bro* 
C.  C.  80.    Ante,  Vol.  I,  666. 


Shbffisld 

V. 

V   Lord 

MULORAVB. 


1796. 
Jnneeth. 


Vol.  II, 
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Trast  raised      ^T^RIS  cause  came  on  upon  appeal  from  the  dectee  of  tlie 

under  a  recom-  Master  of  the  Rolls  ( 95 ). 

mendation  by 

wiU  to  a  le-  ^  Mansfield,   Mr.  Graham,  and  Mr.  Benyon,  fiw  di6 

gatee  to  dispose  ^™iu„f 

ff  m      J  Appellant, 

of  her  legacy  *                   .                                               i    • 

amonir  certain  ^7  ohsenring  the  distinction   between  a  recommendatioa 

persons  after  And  an  imperative  direction  the  whole  is  consistent.  In  othet 
her  death.  parts  of  the  will  the  testator  shews,  he  knew  how  to  gire  ab- 
solute or  limited  interests.  The  word  "  desire"  occurring 
afterwards  cannot  have  any  efiect ;  for  the  whole  of  this  trust 
depends  on  the  word  "  recomm^id.*'  He  might  mMn  to 
faisist,  that  if  his  surviving  daugliter  should  choose  t^  taaike 
those  children  tjie  objects  of  her  bounty,  no  difierence  should 
be  made  before  those  bom  before  and  after  marriage.  He  has 
clearly  marked  what  is  a  trust  and  what  a  recommendatii»k 
There  is  a  great  difierence  between  a  recommendatioii  and 
a  dying  request ;  which  is  much  more  solemn.  In  J52alitf  ?• 
Bland,  Finches  Pre.  Ch.  201,  n.  Lord  Hardwicke  says^  ia  fe- 
commendation  is  not  imperative:  so  Sir  Joseph  JdkjfU  ia 
Harding  v.  Glyn,  I  Atk.  469,  says,  where  the  uncertfedntjr 
[  *530  ]      *is  such,  that  it  is  impossible  for  the  Court  to  detennini^ 

what  persons  are  meant,  it  is  strong  for  the  Court  to  constme 
it  only  a  recommendation  to  the  first  devisee ;  and  to  make 
it  absolute  as  to  him.  Palmer  v.  Schribb,  2  Eq.  Ca.  Ah.  £91, 
is  to  the  same  efiect.  The  analogy  to  the  Roman  law  is  false; 
for  before  any  of  those  words  "  peto,  rogo/'  &c.  were  suffi- 
cient, a  positive  institution  was  necessary ;  before  which  they 
were  mere  commitments  to  the  honour  and  fidelity  of  the 
person. 

Attorney  GenerAl,    Mr.  Lloyd,   and  Mr.  Thcfmpsmh  in 
support  of  the  decree. 
It  is  impossible  to  apply  to  these  cases  arguments  upon 
the  general  meaning  of  English  words ;  for  the  law  has  un- 
doubtedly been  borrowed  .  from  the  civil  law ;  and  it  is  im- 
possible to   say,    that  *'  recommend^  is  not  aequipollent  with 

the 
(95)  Ante,  333 ;  sec  the  note,  Vol.  I,  272.* 
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the  w<^8  hotd  in  both  lw»%  to  civeate  a  trust  In  the  pagftagd, 
cited  in  PierMH  v.  Gamei  fpom  tjie  Digestj  Lib.  30.  T«  L 
115y  118)  the  expressions  are  cupiOj  opto^  eredoy  desidero^ 
extgOf  nil  des;  and  tiie  former  words  are  considered  equal  to 
"  exigOf  I  require/'  **  Recommend*'  is  of  equal  force*  "  Re- 
Commend^'  expresses  more  than  absence  of  doubt,  as  much 
as  desire,  and  certainly  some  hope^  that  the  recommendation 
will  take  place.  The  meaning  of  the  distinction  between  re- 
commendatory and  imperative  is,  that  whatever  the  words  are, 
if  the  object  and  subject  are  ascertained,  the  expression  of 
ti  wish  shall  control  the  will  of  the  person,  with  regard  to 
whose  acts  that  species  of  wish  is  expressed :  but  it  cannot 
have  that  effect,  where  that  person  has  a  power  over  the  sub- 
ject, by  which  that  wish  may  be  defeated.  In  Bland  v.  Bland 
the  expression  was  ^  earnestly  request .-"  but  it  was  decided 
upon  the  same  ground  as  the  case  in  Equity  Cases  Abridged** 
as  the  subject  ef  liie  trust  was  not  limited,  but  he  was  to  dis- 
pose of  so  much  as  he  should  die  seised  of,  the  whole  of  the 
bequest  was  taken  to  be  recommendatory;  because  he  had  a 
power  to  defeat  it  In  Harland  v.  Trigg,  1  Bro.  C.  C  142, 
the  object  was  not  distinct.  In  Wynne  v.  Hawkins,  1  Bro* 
CC.  179,  the  decision  was  against  a  trust;  the  subject  not 
being  sufficiently  ascertained.  Lemaitre  v.  Bannister,  went 
upon  this :  non  constat  what  was  to  be  given  to  the  daughter ; 
tiCMT  was  it  to  be  given  to  her  except  in  circumstances,  of 
which  Captain  JRocA  was  made  the  judge.  In  Otway  v« 
Otway,  December  24th,  1773,  the  expression  was  "  I  recom- 
mend to  my  wife  to  give  by  her  wSl  lOOO/l  to  each  and  every 
of  her  daughters,  who  *  shall  behave  dutifully  :**  from  the 
necessary  discretion  that  was  not  imperative.  Piersan  v. 
Garnet  rejects  the  authority  of  CunUffe  v.  Cunliffe,  Amb.  686; 
in  which  the  Court  relied  upon  Bland  v.  Bland ;  which,  is  no 
authority  for  it ;  because  the  word  **  recommend'*  did  not  occur 
in  that  case  and  the  quantum  of  the  property,  to  which  the  trust 
was  to  apply  was  indefinite.  Harding  v.  GlynvisA  a  strong  case : 
Qiere  were  mere  words  of  desire ;  and  she  was  to  choose  out  of 
all  his  relations.  In  The  Duchess  cf  Buokingham*s  Case,  1748, 
mentioned  by  Lord  Thurtow  in  Harland  v.  Trigg,  and  Nouh 
Ian  V.  Nelligan,  1  Bro^C  C.  491,  the  direction  was  to  pay  100/L, 
if  it  shall  be  her  Grace's  pleasure  so  to  do ;  and  it.was  held  a 

O  O  2  trust. 


1706. 


V. 

Kbighl£Y« 


[♦531  ] 


631 


CASES  IN  CHANCERY. 


1796. 


Malim 

V. 

KSKS-HLBY. 


trust,  and  that  those  words  were  merely  terms  of  civSity*^  Li 
Bales  r.  England,  in  the  year  1702,  Pre.  Ch.  201,  the  Master 
of  the  Rolls  says,  words  of  recommendation  and  desire  m  a 
will  are  always  expounded  »  devise.  JRichardson  v.  Chapman^ 
I  Bum's  Ec.  Law,  172.  5 Bro.  P.C.  4O0.  There  is  no  doubt 
as  to  Emilia  under  the  word  '^  desire;*'  and  there  canbenq 
such  distinction  as  is  attempted* 


[  ♦532  ] 


Lord  Chanceuor* 
iThere  is  really  no  fair  analogy  to  the  Roman  law ;   as  t^ 
which   it  stood  thus :   antecedent  to  the  edict  there  was  nm 
method  of  putting  any  limitation  upon  the  heir.     He  took 
mnhersum  Jus  defuncii  absolutely.     Therefore  it  could  be  only 
by  appeal  to  his  Honor.     The  siune  words  ecmtinued,  what 
the  Praetor  eame  to  execute  these  trusts,  which  had  always 
beeii  created  by  suppMcatoiy  words.    In  Cunliffe  v.  Cunliffe  a 
good  deal  turned  upon  the  nature  of  the  subject  devised. 
From  the  nature  of  the  subject  it  could  not  be  more  than  a  se- 
commendation ;  for  he  had  fiill  power  to  spend  and  waste  it : 
the  houses  were  sugar-houses.     In  this   case  the  surviYing 
daughter  could  not  have  used  any  part  of  the  property :  the 
limitation  to  her  issue  would  have  tied  it  up.    I  wish  to  look 
into  the  cases.     One  case  I  remember  in  the  House  of  Lords, 
in  which  a  decree  of  the  Chancellor  of  Ireland  was  reversed. 
The  testator  gave  all  the  personal  that  he  had  to  his  daughter; 
and  the  words  were  extremely  strong  and  very  imperative  in  the 
terms  of  them  a»  to  what  should  be  done  after  her  death:  but 
a  power  was  given  her  of  spending  part  of  it.    From  that  I 
conceived,  that  you  must  first  see  what  interest  the  person,  to 
whom  the  recommendation  is  applied,   takes:   if  in  express 
terms  or  by  implication  he  has  a  power  of  spending  part,  or  if 
the  nature  *  of  the  subject  implies  it,  however  strong  the  be? 
quest   is,  you  cannot  hold  it  an  absolute  trust;  for  that  i? 
making  a  will  for  another  man.     This  is  in  efiect  what  Lo|d 
Thurlow  means  by  making  the  bequest  certain  (96  X     I  tUnk 
Cunliffe  v.  Cunliffe  turned  upon  it.    Where  one  person  re- 
commends  to  another  who  is  independent  of  him,    there  is 
nothing  imperative :  but  if  he  recommends  that  to  be  done  by 
a  person,  whom  h^  has  a  right  to  order  to  do  it,  the  mode  ii 
only  civility* 


(06)  Post,  632^ 
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Ijord  Chancellor. 
I  have  looked  into  the  note  I  have  of  OunUfe  t«  Ctadiffe. 
It  brings  the  principle  to  my  recollection ;  for  I  am  perfectly 
satisfied  even  upon  my  note,  which  is  not  much  longer  than 
that  in  Ambler^  that  the  ground  prindpaHy  argued,  and  upon 
whidi  the  decision  turned,  was,  that  Sir£/Kf  Cunliffe  had  the 
absolute  property  of  the  sugar-houses  as  well  as  the  other 
stock  in  trade.  The  point,  on  which  the  decision  turned, 
must  have  been,  that  the  absolute  property  in  the  sugar- 
houses  being  given,  that  could  not  be  controlled  by  any  words 
added,  intimating  a  desire,  in  1A19X  manner  it  should  be  dis- 
posed of  by  him.  It  turned  on  the  nature  of  the  property, 
not  a  critical  interpretation  of  the  words.  The  cases  cited 
were  Edles  v.  England,  Pre.  Ch.  200.  2  Vem.  466.  1  Eq.  Co. 
Ab.  297.  Jones  v.  Nabb,  1  Eq.  Ca.  AL  404.  Kmgsman  r. 
ICingsnum^  there  xnted«  and  reported  2  Fern.  559.  Upwett  v. 
Hctlsey,  1  P.  Witt.  651.  Perhaps  the  determination  of  that 
last  case  may  be  very  much  doubted.  On  the  other  side  the 
slaughters  claimed  it  as  an  estate  absolutely  vested  in  the  father ; 
and  contended,  that  those  words  were  only  an  expression  of 
the  grandfather's  wish.  They  cited  Ford's  ease^  Carey's  Rep. 
30.  Bland  v.  Bland.  Countess  of  Bridgetvater  v.  Duke 
of  Bolton,  6  Mod.  106.  ISaU.  236.  Hok,  281.  lEq.  Ca. 
Ab.  177.  Attorney  General  v.  HaU,  Fltz.  314.  Collis  v. 
lAghtboume  before  Lord  Northington.  In  that  last  Lord  Nor^ 
thington  said,  the  Coimsel  for  the  appellant  contended,  that 
the  power  of  disposition  to  the  daughter  means  only  disposition 
by  will  or  mairiage,  not  by  any  other  act :  but  that  was  a 
very  absurd  intent;  she  having  power  to  use  and  spend  it* 
Attorney  General  v.  HaU  is  to  the  same  efiect :  the  bequest 
over  in  favour  of  the  charity,  in  whatever  terms  expressed, 
*  was  a  bequest  over  after  a  ffSt  to  one  with  power  to  spend 
it.  Cunliffe  v.  Cunliffe  turned  much  more  upon  that  consi- 
deration than  any  criticism  upon  the  words  the  elder  Cunliffe 
had  used.  That  in  effect  is  exactly  the  same  proposition  as 
that  laid  down  by  Lord  Thurlow  in  other  terms ;  **  where  the 
thing  given  is  certain,  and  the  object  is  certain."  The  thing  is 
certain,  where  the  whole  property  must  remain  entire  during 
the  life  of  the  first  person :  it  is  uncertain,  where  any  power  is 
in  that  person  to  diminish  the  amount.    Tl^erefore  CunUffe 

y.  Cunliffe 


Marek  IStk. 


Maxau 

n. 
Keiohlet. 
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V.  Cunliffe  does  not  stand  in  the  way  of  the  decree  of  Lord 
Kenyan  in  Piersoh  v.  Garnet;  and  the  concurring  course  *  of 
authorities  is>  that  where  there  is  a  gift  of  the  absohite  ownet^ 
ship,  a  devise  over,  in  whaterer  terms  conceived^  is  yoid* 
The  arguments  from  the  Roman  law  are  not  very  appHcaMe« 
The  general  cases  do  not  turn  upon  a  nice  criticism  on 
words ;  and  I  am  glad  of  it.  Here  it  must  have  remained 
entire ;  and  in  the  words  of  the  recommendation  it  is  plain,  ii 
was  not  wholly  ad  arbitrium  of  the  surviving  daughter  $  for 
she  must  give  a  part  to  each  of  them  imder  the  words  '*  to 
^*  and  among :"  she  could  not  negative  the  desire  to  gire  to 
the  illegitimate  daughter.  If  she  had  made  a  disposition,  and 
left  her  out,  that  would  have  been  had ;  and  they  must  havie 
taken  equally.  Under  the  circumstances  of  the  will  it  is  Teiy 
clear  the  decree  is  right. 

Bland  v.  Bland  appears  by  Lord  Hardwtcke's  not^  to  havo 
turned  exactly  upon  the  same  point. 


VANDERGUCHT  u.  BLAKE, 


[  534  ] 

1795. 
flarch  IQth. 

Rolls. 
Three  annai-      Jl^AJtTHA  LINEY  bequeathed  to  her  executors  thre^ 

ties  for  a  term  long  Exchequer  annuities  of  20/.  each  and  tl^  tallies 

of  years  be-      thereunto  belonging  for  and  during  all  the  remainder  of  the 

qaeathed  m      x/^xjxi  of  years^  that  should  be  to  come  therein  at  the  time  of 

1 .1 .         an   her  death,  in  trust  that  they  should  permit  and  suffer  each 
children,  A,B.  j  r 

and  C  resDcc-  ^^  ^^^  three  deaf  and  dumb  children  George^  Elizabeth^  and 
tively  for  life ;  Martha^  Liney,  to  receive  the  yearly  produce  of  one  of  the 
in  case  of  the  said  annuities ;  that  is  to  say,  her  said  son  George  to  receive 
death  of  either,  the  yearly  produce  of  the  annuity  No.  2211,  her  said  daughter 
leaving   any      Elixabeth  the  yearly  produce  of  the  annuity  No.  4478,  and 

chUd  or  ohil-  Martha  the  yearly  produce  of  the  annuity  No.  1350,  for  and 
pren,hisorher  ,     . 

annaity  to  be  unng 

equally  divided  between  sach  child  or  children  share  and  sLare  alike;  in 
case  of  the  death  of  either  without  issue,  his  or  her  annaity  to  go  to  the 
survivors  or  survivor  of  them  equally  share  and  share  alike;  with  a  limita- 
tion over  in  case  of  the  deaths  of  all  without  issue  as  aforesaid ;  A,  died 
without  issue :  ii.'s  annuity  went  to  B^  and  C  subject  to  the  contingent 
limitation  over ;  and  upon  BJs  death  leaving  chiljreu  belongs  in  moieties^ 
tibsoiutely  to  hit  administrator  and  C 
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during  the  term  of  their  natural  lives;  and   upon   farther  1795. 

trusty  that  in  case  of  the  death  of  either  of  them,  her  said      ^^  ^^"""^ 

Ir  A N D PB- 

deaf  and  dumb  children,  leaving  any  child  or  children  of  his,        gucht 

her,  or  their  bodies  lawfully  begotten,   then  the  annuity  of  v. 

him  or  her  so  dying  should  be  equally  divided  between  such        J>lakb, 

child  or  children  s^arq  and  share  alike;  and  upon  farther 

trust,  that  in  case  of  the  death  of  either  of  them,  her  said 

three  deaf  and  dumb  children  without  issue,  then  the  annuity 

of  him  or  her  so  dying  should  go  to  the  survivors  or  survivor 

of  them  equally  share  and  share  alike;    an^  upon  farther 

trust,  that  in  case  of  the  deaths  of  all  her  said  tliree  deaf 

and  dumb  children  without  issue  as  aforesaid,  then  the  said 

three  Exchequer  annuities  should  be  equally  divided  between 

her  grand-daughter  EUxabeth  Donac,  daughter  of  her   late 

jBon   Williqm^  and  such  of  the  daughters  of  her  4^ughter 

Mary^  except  her  eldest  daughter  MaHha^  a^  should  be  Uving 

at  the  time  of  the  death  of  her  said  three  deaf  and  dumb 

children,   George^  Elizabeth^    and    Mart/ia,  Linet/,  without 

issue  as  aforesaid,  share  and  share  alike.     The  testatrix,  after 

inakbg  some  provision    for  her  sister,   bequeathed  all  the 

residue  of  her  estate  and  effects  to  her  said  executors  and 

trustees  upon  the  same  trusts,  as  were  mentioned  touching 

Jiier  said  three  Exchequer  annuities. 

Upon  the  bill  of  EUsitabeih  I^iney  by  her  next  friend  new 
irustees  were  appointed,  the  original  trustees  being  dead; 
;and  an  account  *was  directed  against  their  representatives.  [  *^>35  ] 
The  decree  upon  the  original  bill  was  in  1760;  and  upon  the 
6upplemei|tal  in  1769.  In  n&if  Elizabeth  died  without  is^ue ; 
and  made  Vanderguchi  her  executor.  George  afterward^ 
died  intestate ;  leaving  two  children,  George  and  Martha. 
Martha  married  Phillips ;  who  took  out  administration,  to  his 
&ther-in-law.  The  bill  was  filed  by  Fandergucht,  Phillips 
and  his  wife,  and  George  Liney,  the  infant  son,  by  PhiUip&^ 
his  next  friend,  to  have  the  benefit  of  the  decrees  and  pro- 
ceedings in  the  original  and  supplemental  causes ;  an  account 
against  the  trustees;  and  to  have  their  rights  in  the  trust 
funds  ascertained,  and  papers  relative  thereto  in  the  hands 
of  the  representatives  of  the  former  trustees  delivered  up. 

It  was  contended  for  Martha  Liney,  the  survivor  of  the 
three  deaf  and  dumb  children,  that  upon  the  death  of  Eliza- 

bethy 
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beih,  her  share  survived  in  inoieties  to  George  and  Martha; 
and  upon  the  death  of  George,  though  his  original  share 
went  to  his  children^  the  moiety  of  ElizabetKs  share  that  ac- 
crued to  him,  survived  to  Martlia. 

Mr.  Richards f  for  the  Defendant  Martha. 
There  is  an  evident  intention,  that  all  these  three  childFen 
should  successively,  as  they  survived,  take  the  whole.  No- 
thing is  given  to  the  children  of  George  but  his  original 
share;  which  only  is  to  be  supposed  intended  for  them. 
Nothing  is  given  to  George  himself  but  his  original  share  for 
life  and  hb  benefit  of  survivorship:  can  it  then  be  suppoaed 
intended,  to  give  him  the  accrued  share  ?  The  accrued  share 
is  not  disposed  of  though  the  original  share  of  each  is  to  go 
to  the  children.  WorUdge  v.  Churchill,  3  Bro.  C.  C.  465^  is 
in  &vour  of  the  survivorship  of  the  accrued  share;  though 
the  circumstances  are  not  precisely  similar. 

Master  of  the  Rolls. 
The  words  will  hardly  bear  you  out  The  will  does  not 
say,  that  upon  the  death  of  any  without  issue  that  share 
shall  go  to  the  survivors  or  survivor  for  their  lives :  if  it  had, 
it  might  have  been  contended,  that  it  survived  to  the  last 
But  upon  these  words  what  annuity  is  to  go  to  the  survivors 
or  survivor  equally :  an  annuity  for  Ufe,  or  the  whole  before 
given  ?  I  cannot  add  the  words  **  for  life  ;**  and  unless  I  can, 
there  can  be  no  survivorship  *  of  the  accrued  share.  There- 
fore declare,  that  on  the  death  of  Eltxabeth  without  issue 
her  annuity  vested  in  George  and  Martha  in  equal  shares, 
subject  to  the  contingency  of  their  dying  without  leaving 
issue :  but  it  appearing  by  the  report,  that  George  died 
leaving  issue,  the  said  share  vested  absolutely  in  them ;  and 
now  belongs  in  moieties  to  Martha  and  the  administrator  of 
George.  A  curious  question  will  arise  after  the  death  of 
Martha.    That  share  cannot  vest  in  her  absolutely  (97  ). 

(97)  In  Tatham  v.  Phillips,  at    quer  annuity,  and   one-third  of 


the  Rolls,  30th  July,  1805,  the 
bill  was  61ed  by  the  personal  re- 
presentatives oi  Martha,  the  sor- 
vivor  of    the  deaf    and   dumb 


the  leasehold  estate,  to  go  ppoo 
the  same  trusts;  which  were 
held  to  be  undisposed  of;  and 
an  inquiry  was  directed   as   to 


children ;   claiming  the  Exche-    the  next  of  kin. 
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FORD YCE  r.  FORD.  Apnl22d. 

Rolls. 

^IR  »7Zi/43fF0/JZ)rCE  devised  so  much  of  his  estate    Testator  de- 
in  the  parishes  of  Milton  and  Ckrisichurch  in  the  county  ^**®^  freehold 
of  Southampton,  called  the  Starts   as  was  freehold,  to  his  ®*^*®  ^  ***■ 
brother   James  Fordyce  and   his  wife  Hentietta   fbr  their  . .       .^    ^ 
lives  and  the  life  of  the  survivor  without  impeachment  of  their  lives*  ro- 
waste;  and  after  the  decease  of  such  sundvor  to  his  nephew  maioder  to  A. 
William  Alexander  Hay  and  the  heirs  male  of  his  body  law-  his  nephew  and 
iulTy  to  be  begotten ;  he  and  they  taking  upon  him  and  them*  the  heirs  male 
selves    the  surname  of  Fordyce ;  and  for    default  of  such  ®^  ^**  body; 
issue,  to  John  Robert  Stewart  and  the  heirs  male  of  his  body  ""^  ^^^  ^f^xAt 
lawfully  to  be  1[)egotten ;    and  in  default  of  such  issue,  to       ^  .     *  ^^ 

William  Fordyce  Stewart  and  the  heirs  male  of  hfs  body  .«„J  w^^^^^-. 

«^  .  .        "^  same  manner; 

lawfully  to  be  begottien;    and    in  default  of  such  issue  to  remainder 
Mary  Sophia  Fordyce    and   the    hieirs   male  of  her   body  over;  he  gave 
lawfully  to  be  begotten ;  and  in  default  of  such  issue,  to  his  so  much  of  the 
own  right  heirs  for  ever.    The  testator  also  gave  so  much  **™®  estate  as 

of  the  Start  estate  as  was  leasehold  to  his  brother  James  ^w  leasehold 

J   1 .        .«        J    .,  .  r  xi.         J     •  to  his  brother 

and  his  wife  and  the    survivor   of  them    dunns   so   many       ...      .^ 
-    .  -  ^^rwv^  1       .  ,  .    •nd  his  wife 

years  of  the  term  or  ^000  years  thereirt,  as  they  or  such  f^j.^^  manv 

survivor  should  live:  aiid  he  directed,  that  frotn  and  after  jears  of  the 

the    decease  of  the  survivor  the   said    leasehold   premises  term  as  they 

Bhould  from  time  to  time  be  held,  possessed  and  enjoyed  or  the  survivor 

by,  and  belong  to,  the  several  persons    in  succession,  who  •hould  live; 

by  virtue  of  the  devises   and    limitations    ♦  therein    before  [♦537]  ^       *" 

contained  should  for  the  time  being  be  entitled  to  the  pos-  .,        ^     ,  * 

session  of  the  said  freehold  premises  therein  before  mentioned  decease  of  the 

and  devised,  so  far  as  the  rules  of  law  Would  admit.  '  He  gave  survivor  the 

all  the  live  and  dead  stock,  wines,  liquors,  coals,  provisions,  leasehold  pre- 

and  house  stores,  which  should  happen  to  be  upon  bis  said  mises,  should 

estate  ^^^^  ^^^^  ^^ 
time  be  held 

and  enjoyed,  and  belong  to  the  several  persons  in  saccession,  who  shoald 
for  the  time  being  .  be  entitled  to  the  freehold,  so  far  as  the  rules  of  law 
would  admit;  and  gave  the  same  direction  as  to  the  furniture  of  the  man- 
sion-house. By  codicil,  reciting  that  he  had  devised  the  freehold  part  after 
failure  of  issue  male  of  A.  to  B,  in  tail  male,  &o.  he  revoked  those  limita- 
tions, and  after  failure  of  issue  male  of  A.  devised  to  others;  and  repeated 
the  disposition  he  had  made  of  the  leasehold  and  furniture :  A.  takes  the 
leasehold  absolutelv. 
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1795^         tate      or  in  his  mansion-house  there,   unto  his  said  brother 

V  ^Ri^cB      Jofi^s  Fordyce  for  his  own  use ;  and  directed,   that  all  the 

^  furniture,  books,   china,  linen,   plate,   and  all  other  eflfects, 

FoKD,        which  might  happen  to  be  in  or  about  the  said  mansion-houat 

or  premises  at  the  time  of  his  death  should  from  time  to  time 

iui  far  as  the  law  would  admit,  go  with  the  said  manaion-hcma^ 

in  the  nature  of  heir-looms,  and  be  held,  used,  and  enjoyed 

therewith  by  the  several  persons  in  succession,  who  by  virtue 

of  the  devises,  limitations,  bequests,  and  directions,  therein 

before  contained  should  for  the  time  being  be  entitled  tp 

the  possession  and  freehold  of  the  said  mansion-house  and 

premises  called  The  Start. 

The  testator  by  a  codicil  reciting,  that  he  had  by  hia  will 
devised  so  much  of  his  estate  called  The  Start ,  as  was  firee* 
hold,    after  the  death   of  his  brother  James  Fordyce  an4 
Henrietta^  his  wife,  and  fSuhire  of  issue  male  of  his  nephew 
WUUam  Alexander"  Hay^  to  John  Robert  Stewart  and  WUliam 
Fordyce  Stewart  successively  in  tail  male,   revoked  the  said 
limitations    to  John  Robert   Stewart    and  William  Fordyce 
Stewart  and  their  issue  respectively ;  and  devised  such  firee? 
hold  part  of  the  said  estate  after  the  decease  of  his   said 
brother  and   hb   said  wife  and  failure  of  issue  male  of  bis 
said  nephew  WUliam  Alexander  Hay  to  his  nephew  Edward 
Legge  Hay  and  his  heirs  male  layrfully  to  be  begotten ;  and 
in   defimlt  of  such  issue  to  his   niece  Mary   Sophia  Forr 
dyce  and  her  heirs  male  lawfully  to  be  begotten;   and  in 
de&ult  of  such  issue  to  his  own  right  heirs  for  ever;  aw) 
he  directed)  that  such  part  of  the  said  esti^te  as  was  leasee 
hold,   and   also   the  ftuniture,  books,  qhina,    linen,    plate, 
and  other  effects  bdonging  to  his  mansion-house   upon  tb^ 
^tate,  and  which  by  his  will  he  had  directed  to  be  con* 
$idered  as  heir*looms,  should  be  possessed  and  enjoyed  by 
the  several  persons,  who  should  for  the  time  being  be  entitled 
to  the  freehold  part  of  the  same  estate,  as  far  as  the  rules  of 
law  would  admit. 

James  Fordyce,  George  Crawford,  and  William  Alexander 
Hay,  wer^  appointed  executors*  The  will  and  codicU  were 
both  executed  so  as  to  pass  lands. 

The  devisees  for  life  of  the  Start  estate  and  William  Alex^ 
ander  Hay  joined  in  suffering  a  recovery  of  the  freehold 

part 
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part  of  the  SUwt  estate;    and  contracted  to  sell  thid  whole         17M« 

estate  to  Ford.    The  purchaser  objected  to  tbc  title  as  to 

the  leasehold  part  |  upon  which  a  hill  watf  filed  for  a  npc^ 

4ufic  performance  of  the  eoiitraot«    Upon  a  reference  to  the        f  QBit 

Master  he  reported  in  favour  of  the  titles  and  the  Pefendant 

excepted  to  the  report. 

i  The  objection  to  the  title  was,  that  the  worda  of  the  deyise 

<;reated  an  executory  trust  as  to  die  leasehold  part  of  thf 

438tate ;  which  the  Court  would  execute,  aoeording  to  the  in* 

tention  to  continue  it  in  the  family  of  WiUiam  Alexander 

Hay  as  far  as  the  rules  of  law  would  permit,  by  directiii^ 

the  executors  to  stand  possessed  of  the  leasehold  part  of  the 

estate  and  the  fiimiture,  &c.  in  trust  for  WilUom  Alexander 

flay  for  life,  and  then  to  convey  them  to  st^ch  of  his  sons 

lui  should  first  attain  the  age  of  twenty-one. 

Mr.  Graham  and  Mr.  Harit  for  the  exception. 
This  disposition  of  die  personal  property  is  upon  the  idea, 
Ihat  it  shall  last  as  long,  as  there   afe  persona  capable  of  , 

^ing  in  succession.  The  Court  will  consider  it  as  real 
estate,  and  then  it  must  go  to  the  first  son,  who  shall  attaia 
the  age  of  twenty-one^  The  recovery  aufierod  cannot  alter 
the  construction.  It  cannot  be  limited  to  WUUatn  Alexander 
Hay  in  tail ;  nor  to  him  for  life ;  remainder  to  his  first  and 
other  sons  in  tail :  for  then  it  would  not  accompany  the  real 
estate ;  but  would  go  absolutely  to  die  first,  who  should  live 
a  moment, 

Mr.  Uoyd  and  Mr.  Harney ,  for  the  report,  cited  Foley  v. 
BumeU,  1  Bra.  C.  C.  274, 

• 
Master  of  the  R<h:iI<s. 
The  recovery  certainly  makes  no  difference.    The  question 
now  is,   whether  upon  the  construction  of  the  will  William 
^Alexander  Hay  acquired  the  absolute  interest  in  this  lease- 
hold property.   I  have  after  much  consideration  formed  a  de- 
cided opinion  grounded  upon  this,  that  the  testator  had  lio 
intention  with  respect  to  his  leasehold  estate  but  what  he  had 
as  to  his  freehold;  that  he  meant  they  should  go  to  William 
Alexander  Hay  and  the  heurs  male  of  his  body  as  bng  as 

there 
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V. 


there  should  be  any,  and  as  long  as  the  rules  of  law  wodd 
permit  the  freehold  to  be  entailed ;  and  it  is  clearly  setded, 
that  die  utmost  length  to  which  leasehold  property^  settled  m 
that  way,  can  go,  is,  that  the  first  person  taking  an  interest, 
which  in  the  case  of  real  estate  would  be  an  estate  tul, 
shall  take  absolutely ;  for  this  plain  reason,  that  no  recoTery 
tcan  be  sufiered.  But  it  is  contended,  that  as  the  testator 
might  have  limited  the  freehold  estate  to  WilUam  Alexander 
Hay  and  his  issue  in  strict  settlement,  he  must  be  supposed 
to  have  intended,  that  the  leasehold  should  be  so  limited  as  to 
prevent  it  from  vesting  absolutely  in  him,  or  in  his  issue  imder 
the  age  of  twenty-one.  They  are  not  to  take  as  persanae  de- 
stgnatcBf  but  as  heirs  male  of  his  body,  as  far  as  the  rules  of 
law  wiU  permit  How  far  is  that  ?  Those  rules  will  not  aBow 
it  to  be  held  at  all  in  a  course  of  succession.  I  cannot  modd 
it,  as  it  has  been  contended,  by  holding,  that  it  must  go  to 
him  for  life,  because  he  happened  to  be  alive  at  that  time. 
The  testator  never  meant  to  make  the  children  purchasers : 
but  he  meant  them  to  take  as  heirs  male  of  the  body.  Upon 
the  whole  construction  of  this  will  the  testator  has  given  an 
estate  tail  in  the  real  estate  to  William  Alexander  Hay  and 
the  heirs  male  of  his  body ;  and  I  admit,  he  did  not  know, 
Hay  could  bar  ihe  real  estate.  If  the  testator  had  known, 
he  could  have  alienated,  he  would  have  prevented  him  from 
alienaidng  either.  But  if  they  are  not  to  take  aa  persona 
destgnatcBf  but  as  heirs  male  of  the  body,  there  is  an  end  of 
the  question ;  for  they  cannot  so  take  without  his  having  the 
absolute  interest.  It  is  clear  he  meant  an  estate  tidl  to  Wil- 
Uam Alexander  Hay;  not  knowing  he  could  put  it  in  his  own 
power ;  and  he  meant  the  same  estate  with  the  same  succession 
to  the  same  line  of  issue  in  the  leasehold  part,  as  far  as  the 
rules  of  law  would  permit ;  and  if  the  codicil,  which  favours 
this  construction,  was  out  of  the  way,  I  should  have  held  the 
san^e  opinion.  In  Darley  v.  Langtoorthy^  7  Bro.  P.  C  177, 
the  will  gave  both  freehold  and  leasehold  estate ;  and  directed, 
that  the  latter  should  be  enjoyed  by  the  same  persons  as  the 
former.  The  freehold  estate  was  devised  to  his  nephew  in 
strict  settlement.  The  testator  afterwards  did  an  act  revoking 
the  will  as  to  the  freehold  estate ;  and  the  question  was,  whe- 
ther that  W9S  not  an  implied  revocation  as  to  the  bequest  of  the 

leasehold 
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leasehold  estate.  Lord  Camden  was  of  opinion,  that  they 
went  together;  and  one  being  destroyed,  the  other  fell  with  it. 
The  House  of  Lords  determined  otherwise;  and  that  the  will 
was  revoked  as  to  the  freehold  estate ;  and  the  leasehold  was 
left  to  be  possessed,  as  if  there  had  been  no  revocation  (98). 
That  is  the  only  case  that  raised  a  doubt  as  to  this.  But  I  am 
of  opinion  the  whole  of  this  estate  *  is  entailed  as  far  as  it  can 
be: "but  the  entail  of  the  leasehold  according  to  his  intention 
k  against  law;  and  all  the  limitations  over  are  absolutely 
void  (99).    The  exception  must  be  over-ruled. 

(08)  See  Lord  Carringion  v.  (90)  See  post.    The  Duke  of 

Payne^  past,  Vol.  V,  404,    the  N^coHle    v.    The    Countest  of 

converse  of  that  case :  the  de-  JUncoin,  Vol.  Ill,  387.      The 

vise  not  being  revoked,  but  the  Countets  of  Lincoln  v.  The  Duke 

limitations  only  varied,  the  es-  of  tfewcoMtle^  XII,  217. 
tates  were  not  disonited. 
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REES  V.  BERRINGTON. 

nnHOMASf  DameU  and  Richard  Blackford  carried  on 
business  as  lacemen  in  partnership  till  the  death  of 
Thomas.  On  taking  the  accoimts  a  balance  of  29721.  3s.  5d. 
appeared  to  be  due  from  the  partnership  to  Rpberi  Pope 
Blachford,  as  administrator  of  Thomas ;  to  secure  which  sum 
and  466/.  13s.  4c/.  agreed  to  be  secured  to  Robert  Pope 
Blachford  as  Thomases  share  of  the  debts  due  to  the  partner- 
ship  a  joint  and  several  bond  dated  September  31st,  1787,  was 
executed  by  the  surviving  partners,  and  by  James  Rees  as 
surety,  with  condition  to  be  void  on  payment  of  the  said  sums 
with  interest  by  instalments  upon  the  31st  o{  December,  1789, 
and  the  31st  o( December ^  1790.  In  the  beginning  o{  September 
1790  Robert  Pope  Blachford  died.  Upon  the  27th  of  Sep- 
tember, 1790,  the  whole  of  the  money  and  interest  secured  by 
the  bond  remaining  uxtpsad,  James  M^Kenzie  under  the  authority 
and  on  behalf  of  the  executors  of  Robert  Pope  Blaclford  came 
to  an  arrangement  with  Daniel  and  Richard  Blachford  con- 
cerning the  money  due  on  the  bond  and  the  interest ;  and  for 
the  first  instalment  due  on  the  bond  took  their  promisory  notes 

payable 


1705: 
AprU  28lil. 
Obligee  in  a 
bond  with  a 
surety  without 
commanieatioa 
with  the  surety 
takes  notes 
from  die  prin- 
cipal, and  gives 
farther  tnie: 
the  surety  is 
discharged. 
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1795.         fiffjwble  Km  ihe  HUi  cX April,  Slk  6f  JWy,  and^Iet  of  <>eiofari 

^^''^  1791,  and  the  Slst  o{  January,  mA  ^Ist  dfAlpril,  179S;  and 

9,  feir  the  second  instalment  to  become  due  upon  the  bond,  took 

Bbbrington.  tSiree  other  promisory  notes  payable  on  the  Slat  ofJttfy,  and 

£l8t  of  October,  1792,  and  the  Slst  of  January,  1793^     Darnel 
and  Richard  Blachford  at  different  times  on  and  before  the 

■ 

18th  of  October,  \T9i,  paid  to  the  exeeutors  of  JBoSeff  Aye  • 
Blaehford  or  to  M*Kenxie  on  their  behalf,  the  first  three 
of  the  first  set  of  notes,  and  the  interest  due  upon  them ;  anl 
about  the  20th  of  October,  179S,  by  a  new  arrangement  d 
the  remaining  notes  were  exchanged  for  four  other  notes, 
dated  October  22d,  1792,  md  payable  on  the  ^th  of  Mag, 
25th  otJune,  25th  oi  September,  and  25t\ioi  December,  179& 
About  the  7th  o{  December,  1792,  a  commission  of  banknqytg 
[  *541  ]      issued  against  '^Darnel  and  Richard  Blackford;  and  tbe  eie* 

cutors  of  Robert  Pope  Blaehford  proved  under  that  caaaait 
sion  a  debt  of  2327/.  14«,  \\d.  by  virtue  of  the  bond  and  the  ' 
four  notes  dated  October  22d,  1782.  Rees  was  Captain  of  sn 
East  India  ship,  and  \eh  England  in  AprU  1788;  returned  la 
August  1789 ;  sailed  again  in  April  lT9t ,  and  returned  in  J^ig 
1792.  In  August  1792  he  had  in  his  hands  the  sum  of  900K 
ifeceived  by  him  in  India  for  Daniel  and  Richard  Blaehforii 
and  Ho  communication  having  taken  place  between  him  and  the 
executor^  of  Robert  Pope  Blaehford  respecting  their  trai»> 
actions  with  Darnel  and  Richard,  he  in  November  1792  paii 
Over  that  sum  to  the  Blachfords.  After  the  bankruptcy  Ae 
executors  brought  an  action  against  Rees  for  S400JL  as  re- 
maining due  on  the  bond ;  upon  which  he  filed  a  bill  for  ai 
injunction. 

■ 

Solicitor  General  and  Mr.  Hollist,  for  the  Pluntiff. 
Skip  V.  Huey,  S  Atk.  91.  Nisbet  v.  Smith,  2  Bro.  C.  C 
679,  and  many  early  cases  support  tins  bilL  This  naintiff 
could  have  indemnified  himself  by  the  money  he  had  in  Idi 
hands  in  1792.  A  surety  is  bound  as  such  for  the  debt  sad 
risk  described  in  the  instrument,  in  case  the  principal  does  not 
pay.  The  creditor  has  no  right  to  increase  the  risk  witlmnt 
consent  of  the  surety ;  and  therefore  cannot  vary  the  origbil 
contract ;  for  that  varies  the  risk.  If  the  holder  of  a  bil 
of  exchange  gives  time  to  the  acceptor,  the  indorser  is  £r 

charged; 


eharged  \  be6au66  he  id  siinply  &  surety.  The  priiiciple  is  t)ie  iWft^ 
same  upon  policies  of  iusur^ttee  in  cases  of  deviadon,  how^ret^  xT^*^ 
slight ;  Wesicoi  upon  Irurunahee,  178.  «. 

BBRRlNOTOm 

Lotd  ChakcblloiL 

It  is  perfectly  settled  {  and  even  where  it  is  demonstrahle,    Variation 

that  the  alteration  was  perfectly  immaterial  t  as  in  the  case  of  («>«»  P^^oy  of 

AH  Afrienn  ship,  that  was  lo  sail  from  Laneasier  with  so  many  >jj*'"^^» 

teen:  in  &ct  she  took  part  of  her  metal  tXBeaumarU*  •  ai    •       . 

'^  fectly  unmate- 

rial,  discharges 
Mir.  Graham,  fot  the  Defendants.  the  insurer. 

It  is  not  received  aik  a  general  principle,  that  di6  oUigee  m 

k  bond  is  bound  to  call  fer  the  mmiey  on  the  very  day^:  it  sel* 

dom  happens>  that  the  obligor  thinks  of  paying  at  the  day,  oi 

that  Ae  obligee  pats  the  bond  directly  in  suit.    The  rule  as  to 

the  indorser  of  a  bill  of  exchange  arises  from  the  course  ol 

trade,  which  requires  it.    A  surety  has  a  right,  if  the  bond  is 

ftot  put  in  smt,  to  call  Upon>the  holder  of  it  to  enforce  pay^ 

i&:&iU    The  circumstance  *  of  his  remedy  in  tins  Court  marks      [  ^  54^  ] 

the  difference  between  the  casesw    StQl  more  different  b  the 

Case  of  insurance;  from  the  generd  course  of  trade  that  Un-^ 

dertaking  to  hidemnify  against  any  loss  in  one  particular  voy-^ 

lige  must  be  strictly  adhered  to*    Here  is  nothing  like  a  fraudu* 

lent  intention  to  throw  the  burthoi  on  the  Plaintiff.    It  is  too 

ftiuch  to  say,  he  is  to  be  discharged,  because  they  did  suspend 

die  action  a  short  time ;  and  it  is  not  too  much  to  assume, 

tither  that  the  indulgence  was  mth  his  concurrence,  or  that  he 

Was  guilty  of  negligence,  as  he  was  in  England  a  considerable 

part  of  the  time,  and  might  have  called  on  them  to  put  the 

bond  in  suit :  and  then  he  would  have  discovered,  that  they 

had  bound  themselves  not  to  do  so.    InNMeiv.  Snuih  ut^ 

tenor  time  was  given  against  the  express  directiotis  of  the 

fcurety ;  upon  which  Lord  Thwrhw  relied.    Heatk  v.  Perdmd^ 

1  P.  Wili.  682,  is  a  stronger  case.    There  Percwal  migfat  be 

considered  only  as  a  surety  in  a  bond;  and  the  time  of  pay- 

laent  was  varied. 

Lord  Chancellor. 
Percival  never  could  be  a  surety ;  whether  that  case  is  right 
6r  wrong.    He  riiould  have  taken  up  his  b<Hid>  if  he  went  out 
4si  the  trade. 
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1795.  The  tona  of  the  security  forces  these  cases  into  equity :  bu^ 

take  it  out  of  that  form,  and  suppose  in  this  instance^  that  the 


•  4*1 


^^  Plaintiff  was  a  surety  by  a  proper  bond  at  hiw  as  aure^ ;  whA 

Bbrrington.  is  the  consequence  ?    Where  a  man  is  surety  at  law  for  die 

debt  of  another^  payable  at  a  given  day^  if  tke  obligee  defeati 
the  condition  of  the  bond,  he  discharges  the  security.  T¥lun 
they  are  bound  jointly  and  severally,  the  surety  cannot  av«r  bj 
pleading,  that  he  is  bound  as  surety :  but  if  he  could  estaUiili 
that  at  law,  the  principle  at  law  is,  that  he  has  an  interest  k 
the  condition ;  and  if  the  period  is  extended^  that  totally  d^ 
feats  the  condition ;  and  the  consequence  is,  the  surety  is  le- 
leased  from  his  engagement.  Suppose  a  bond  payaUe  in  lix 
months,  with  a  surety :  he  does  not  become  bound  to  aosva 
the  engagement  at  twelve  months,  where  it  was  to  be  at  fli. 
The  principle  is  a  legal  principle,  hi  this  Court  they  aB  ap- 
pear principals :  but  establish  the  fact,  that  he  is  surety ;  It 
is  surety  to  a  definite,  not  an  indefinijbe,  engagement.  Hm 
upon  the  second  instalment  the  Defendants  have  extended  die 
time,  before  that  instalment  became  due :  if  the  time  is  ex? 
L     ^^  J      tended  after  it  becomes  due>  that  makes  a  *  difference  at  lav; 

for  then  the  bond  has  been  once  forfeited.  It  is  perfect 
plain  firom  the  nature  of  the  engagement,  that  the  Plaintiff  k- 
came  security,  that  the  debt  should  be  paid  at  two  periodi: 
one  has  elapsed :  the  obligee  thinks  fit  totally  to-  duuige  Ai 
mature  of  the  security  and  the  credit :  he  takes  notes :  gifcti 
farther  time  of  payment ;  and  repeats  the  same  thing  as  to  &e 
second  instalment,  which  was  not  then  due ;  and  doing  dm  ho 
does  this  material  injury  to  the  surety :  he  has  a  right  die  dqf 
after  the  bond  is  due  to  come  here  and  insist  upon  its  bei|| 
put  in  suit :  the  obligee  has  suspended  that,  till  the  time  cm* 
tained  in  the  notes  runs  out :  therefore  he  has  disabled  himidt 
to  do  that  equity  to  the  surety,  which  he  has  i^  right  to  de* 
mand.  If  the  application  was  proved,  it  is*  a  duty  to  coBfly 
with  it.  The  Defendants  have  put  it  out  of  their  .power .19 
perforqi  that,  which  the  nature  of  the  ^  relation  between  fti 
surety  and  the  person,  with  whom  he  is  bound,  requiresr.  .4 
is  a  breach  of  the  obligation  in  conscience  and  honesty ;  and  it 
is  not  too  much  to  say,  of  that  obligation  in  point  of  law.  I 
cannot  try  the  cause  by  inquiring,  what  mischief  it  might  hM 
done  >  for  that  would  go  into  a  vast  variety  of  speculatioiiy  npA 

wUek 
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tirhich  no  sound  principle  could  be  built :  but  it  is  plain  here,  if         1795. 

the  Plaintiff  had  been  informed  of  these  transactions  and  the  situ*  ^T'^^ 

ation  of  the  debtors,  their  difficulties  and  delay  in  performing  the  t7« 

prior  engagement,  he  never  would  have  been  so  fooUsh  as  to  Bekrington. 

have  parted  with  the  money  in  November  1792 ;  and  the  money 

in  his  hands  was  a  full  security:  I  do  not  ground  much  upon  it; 

for  the  case  would  be  the  same,  if  those  circumstances  had  not 

come  out  clearly  in  evidence.    This  produces  no  inconvenience 

to  any  one ;  for  it  only  amounts  to  this,  that  there  shall  be  no 

transaction  (100)  with  the  principal  debtor,  without  acquaintr 

ing  the  person,  who  has  a  great  interest  in  it.    The  surety  only 

engages  to  make  good  the  deficiency.    It  is  the  clearest  and 

most  evident  equity  not  to  carry  on  any  transaction  without  the 

privity  of  him,  who  must  necessarily  have  a  concern  in  every 

transaction  with  the  principal  debtor.    You  cannot  keep  him 

bound,  and  transact  Azs  affairs  (for  they  are  as  much  his  as 

your  own)  mthout  consulting  him.     You  must  let  him  judge,     . 

whether  he  will  give  that  indulgence  contrary  to  the  nature  ; 

of  his  engagement. 

The  authorities  fully  warrant  me  in  this:  though  I  should 
have  granted  the  injunction  even  without  that  strong  authority    ~  ' 

4>efore  Lord  Tkurlow;  which  is  rather  less  favourable  for  the 
'•surety.   There  the  creditor  being  called  upon  did  put  the  bond      [  *544  ]  . 
"in  suit.     If  he  had  proceeded,  the  consequence  would  have    Creditor  sim 
lieen  only,  that  he  would  have  had  the  person  in  custody:  it  *"®   P'*noipal^ 
Vould  have  been  no  payment :    thinking,  that  by  leaving  the  ^      ^^  ^\ 
debtor  at  large  and  taking  a  judgment  against  him,  which  af-  ^tjjQ«|  uj- 
fected  all  his  property,  he  pursued  a  better  mode,  using  hb  privity  agrees 
discretion  and  acting  upon  his  own  account,  he  thought  it  bet-  jto  stay  eiecar 
ter  to  give  stay  of  execution  than  to  have  confounded  the  tion:  the  sure- 
affairs  of  the  man  by  destroying  his  credit  and  holding  him  in  ^y  "  discharge  , 
prisom  but  he  did  it  without  consulting  the  surety ;  and  there- 
fore  Lord  Tkurlow  held,  and  very  rightly,  that  the  surety  was 
discharged.     The  transaction  in  this  case  was  much  more  mis- 
chievous: aflker  circiunstances  of  communication,  thait  shewed 
great  embarrassment,  great  difficulty,  and  great  distress,  in- 
dulgence was  from  time  to  time  given  under  circumstances  ap- 
parently very  hazardous,  without  any  communication  with  this 

man^ 
(100)  S6e  Perfect  Y.Miujrave^  6 PH.  111. 
Vol.  II.  PP 


544 

Rbes 
Berrington. 
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man,  who  had  so  great  an  interesti  and  who  in  the  interral  bad 
given  up  the  fund,  which  probably  was  the  inducement  to  hini 
to  be  the  security  ( 1  )• 


(1)  Post,  Law  V.  The  East 
India  Company,  Vol.  IV,  824. 
VI,  734.  Ex  parte  Gifford,  VI, 
805.  Ex  parte  Wilsofn,  X  I,  410. 
BouUhee  v.  Stvhbs,  XVIII,  20. 
Samuell  t.  Howartk,  3  Meriv. 
272.  Mayhew  v.  Ciickett,  2 
Swan$t.  165,  and  the  note,  100. 


1  Wils.  Ch.  Rep.  425.  BoMk 
of  England  v*  Bererford,  6  Dan 
P.  C.  233.  Eyre  v.  Barirop^ 
3  Madd.  221.  Bayley  on  BUh 
of  Exchange,  152.  Several  other 
authorities  are  collected  ^Swamtt, 
1 90,  n.  See  Perfect  v.  Mntgrm, 
OPri.  111. 


1795. 
March  2d, 
April  30M. 
May  Ut  and2d. 
A.  tenant  in 
tail  with  power 
to  lease,  re- 
mainder to  B» 
wife  of  C  in 


Lady  CAVAN  v.  PULTENEY. 
Earl  of  DARLINGTON  v.  PULTENEY. 


gIR  WILLIAM  PULTENEY  by  his  will  dated  AprU 
dOth,  1685,  after  charging  his  real  estates  with  his  debts 
and  legacies  gave  and  confirmed  to  his  wife  certain  houses 
and  tenements  in  the  counties  of  Middlesex  and  Sakpf 
.  .  which  were  recited  to  have  been,  together  with  other  lands 
•  .  '  If  ♦  1,  lately  sold,  and  whereof  a  fine  had  been  levied,  settled  or  in- 
obtained  the  tended  to  be  settled  upon  his  wife  for  her  jointure,  and  after* 
fee  under  a  wards  upon  his  son  William  and  his  issue  male,  and  which 
Toid  execution  weit 

of  a  power  made  leases  exceeding  Iiis  power,  reciting  that  he  was  seised 
of  the  freehold  and  inheritance,    and   covenanting  for  quiet  enjoyment 
against  hny  act  or  default  of  himself  or  those  claiming  nnder  him:  A.  by 
Lis  will  devised  the  said  estates  and  others  to  B.  for  life ;  remainder  to 
Imstees  to  preserve  contingent  remainders ;  remainder  to  her  first  and 
other  sons  in  tail  male ;  remainder  to  her  daughter  and  her  first  and  other 
sons,  and  to  D.  and  his  first  and  other  sons,  saccessively  in  the  ^ame  man- 
ner ;  and  gave  to  B,  and  C.  certain  interests  in  his  personal  estate ;  and 
gave  the  residue  to  D. ;  who  filed  a  bill  to  have  tho  will  established :  B. 
elected  to  take  her  estate  tail  in  opposition  to  the  will;  which  the  Master 
reported  to  be  for  her  benefit :  after  her  death  C,  who  had  taken  under  the 
will,  claimed  as  tenant  by  the  curtesy ;  and  brought  ejectments  against  the 
lessees,  some  of  whom  had  expended  considerable  sums  on  their  tene- 
ments :  neither  the  lessees  nor  D.  are  entitled  to  stop  the  ejectments  or  to 
put  C.  to  his  election :  but  an  injunction  was  granted  On  their  undertaking 
to  bring  on  their  causes  the  following  term. 
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vrere  of  the  yeariy  tAvte  of  about  170/.,  to  hold  the  same  to         ii6i. 


his  said  Wife  for  life  in  part  of  her  joiriture  in  lieu  of  dower;    j.  ,    f;*yAj| 
remainder  to  his  said  son  William  for  life ;  remainder  to  his  «. 

son  William  (the  testator's  grandson)  for  life ;  remainder  to  Pulteney. 
trustees  to  preserve  Contingent  remainders ;  remainder  to  the 
first  and  other  sons  of  the  testator's  said  grandson  successively 
in  tail  male ;  and  for  default  of  such  issue  to  the  second,  third, 
and  all  and  every  other,  the  son  and  sons  of  the  testator's  son 
William  successively  in  tail  male ;  and  for  defaidt  of  such  issue 
to  the  testator's  son  John  for  life ;  remainder  to  Daniel,  son  of 
t/oAn,  for  life ;  remainder  to  trustees  to  preserve  contingent 
remainders;  remainder  to  the  first  and  other  sons  of  Daniel 
successively  in  tail  male  ;  remainder  to  the  testators  grandson 
Harry  J  another  son  of  John,  for  life ;  remainder  to  trustees  to 
preserve  contingent  remainders;  remainder  to  the  first  and 
other  sons  of  Harry  successively  in  tail  male ;  remainder  to  the 
third  and  other  sons  of  the  testator's  son  John  successively  in 
tail  male ;  with  various  other  remainders  to  the  testator's  issue 
male  and  female ;  and  the  ultimate  remainder  to  Henry  Guy 
and  his  heirs  for  ever. 

'  The  testator  gave  to  his  said  son  William  several  other  houses, 
lends,  and  tenements,  in  the  county  of  Middlesex,  particularly 
described,  in  which  estates  Sachville  Street,  PiccadHly,  wad 
Included,  to  hold  to  his  said  son  William  for  life ;  remainder  to 
trustees  to  preserve  contingent  remainders;  and  the  testator 
directed,  that  after  the  death  of  his  said  son  the  said. lands, 
tenements,  and  houses,  should  go  to  the  same  persons,  in  the 
ilame  manner  and  form,  and  according  to  such  estates,  remain- 
ders and  limitations,  as  was  directed  with  regard  to  the  estates 
first  mentioned ;  with  power  to  his  said  son  William  or  any 
6f  his  sons  or  grandsons,  x)r  their  issue  male  respectively,  who' 
lihould  be  seised  of  the  freehold  of  the  premises,-  at  the  age  of 
HI  years  to  make  leases  for  40  yeai*s  in  possession.  The  tes- 
tator gave  all  other  his  lands,  tenements,  and  hereditaments  in 
like  9ounty  of  Salop,  and  all  his  leasehold  estates  whatsoever, 
t  except  the  house  he  lived  in,  to  his  trustees  in  trust  to  be  dis- 
posed of  for  payment  of  his  debts  and  certain  other  purposes ;' 
Imd  directed  the  surplus  of  the  purchase-money  to  be  kid  out 
in  the  purchase  of  real  estates  of  inheritance,  to  be  settled  to 
the  same  us^s  as  the  devised  estate^. 

PP2 


Lady  Cay  AN 

V. 
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1796.  In  1691 -the  testator  died.    Henry  Guy  by  his  will  ia  1709' 

devised  the  remainder  in  fee,  to  which  he  was  entitled  under 
the  will  of  Sir  William  Pulteney^  to  WiUiam  Pulteney,  after- 
PuLTBNEY.  wards  Earl  of  ♦JSa/A,  (or  Me;  remainder  to  trustees  to  pre- 
[  *  546  ]  serve  contingent  remainders ;  remainder  to  his  first  and  other 
sons  in  tail  male ;  remainder  to  Henry ,  son  of  Jehn  PuUeney, 
and  his  issue  male  in  the  same  manner ;  remainder  to  WiUiam. 
Pulteney  J  father  of  William  afterwards  Earl  of  Bath,  in  fee.. 

In  1719  William,  the  eldest  son  of  Sir  William  PuUene^ 
died ;  leaving  William  Pulteney,  afterwards  Earl  of  Bath,  his. 
eldest  son,  and  Harry  Pulteney,  afterwards  a  general  in  hisi 
Majesty's  service,  his  only  other  child. 

By  act  of  Parliament  5  Geo.  I,  it  was  enacted,  that  it  should 
be  lawftil  for  William  Pulteney,  afterwards  Earl  oiBath,  during 
his  life,  and  after  his  death  for  his  issue  male,  and  foF  Harry 
Pulteney,  John  Pulteney,  Daniel  Pulteney,  Charles  JPuUeney, 
and  Thomas  Pulteney,  (sons  and  grandsons  of  the  testator  Sir 
William  Pulteney)  and  their  issue,  who  should  be  actuaDf 
seised  of  the  freehold  of  the  premises  therein  mentioned  oc 
any  part  thereof  by  virtue  of  the  will  of  Sir  William  Pulteney^ 
at  their  respective  ages  of  21  years  to  make  leases  for  61  yean 
in  possession  and  not  in  reversion ;  reserving  for  the  first  yeai^ 
such  rent  as  the  lessor  should  think  fit,  and  afterwards  not 
less  than  three  parts  in  four  of  the  highest  yearly  rent,  that 
could  be  obtained. 

By  another  act  of  Parliament,  7  Geo.  I,  and  letters  patent » 
pursuance  thereof,  the  King  granted  to  trustees  and  their  helm 
the  inheritance  of  part  of  the  leasehold  estate  of  Sir  William 
Pulteney,  then  vested  in  the  Crown,  upon  trust  to  convey, 
the  said  premises  to  such  uses,  as  were  declared  by  Sir  Wil*, 
Ham  Pulteney*s  will  concerning  the  lands  of  inheritance  to  be 
purchased  by  his  trustees ;  with  such  remainders  as  were 
limited  by  the  will  of  Henry  Guy  concerning  the  remainder  in; 
fee  limited  to  him  in  his  own  right ;  and  with  such  powers  of 
leasing,  as  were  granted  by  the  act  of  Parliament  5  Geo*  h 
In  1752  a  conveyance  was  made  under  the  act  7  Geo.  I,  and 
the  letters  patent.  In  1731  William  Pulteney,  afterwardt 
Earl  oi  Bath,  duly  demised  for  60  years  according  to  hit 
power  under  the  act  of  ParUament  various  pieces  of  groonl 
and  tenements  in  SaclviUe  Street,  Piccadilly^  part  of  tbft 

estate 


^ASES  IN  CHANCERTT. 

-estate  devised  by  the  will  of  Sir  William  Pulteney  and  com-        *  1795. 
prised  in  the  act  of  Parliament.     In  Jarmary  1753  Lord  Bath    -  j^'^TT' 
and  JLord  Viscount -Ptw/eney,  his  oniyson^  executed  mdentures  «, 

of  bargain  and  sale  for  the  purpose  of  suffering  a  recovery  of  "PuKTEKfit. 
the  several  estates  devised  by  or  purchased  under  thfe  direc- 
tions in  the  will  of  Sir  William  Pulteney ^  to  the  use  as  to  part, 
dn  which  Sackville  Street  was  comprised,  of  Lord  Bath  for  life 
^thout  impeachment  of  waste;  and  after  his  death,  to  the 
intent  that  Lady  Bath,  in  case  she  should  survive  him,  should 
•receive  daring  her  life  a  yearly  rent  of  1500/.  for  her  jointure ; 
land  subject  thereto  and  as  to  all  other  the  estates  therein 
mentioned,  to  the  use  of 'such  person  or  persons,  and  for  such 
^estate  or  estates,  and  in  such  manner,  upon  such  trusts,  and 
\8ubjeet  to  such  powers,  provisoes,  and  agreements,  and  for 
such  intents  and  purposes,  as  the  said  William  Earl  of  Bath 
and  William  Lord  Pulteney  by  any  of  their  deed  or  deeds  with  , 
or  without  power  of  revocation  to  be  by  both  sealed  and 
delivered  in  the  presence  of  two  or  more  credible  witnesses 
should  from  time  to  time  jointly  grant,  direct,  limit,  and 
appoint ;  and  in  case  of  the  death  of  either  of  them  before 
such  appointment,  then  as  the  survivor  of  them  by  any  deed 
or  deeds  to  be  executed  as  aforesaid  should  from  time  to  time 
alone  grant,  direct,  limit,  or  appoint ;  and  in  default  of  or  until 
8uch  grant,  direction,  limitation,  or  appointment,  by  them  or 
the  «urvivor  as  aforesaid,  to  and  for  such  respective  uses, 
intents,  and  purposes,  and  upon  such  respective  trusts,  and 
subject  to  such  powers,  provisoes  and  agreements,  as  the 
ftaid  messuages,  tenements,  pieces  and  parcels  of  land,  rents, 
hereditaments,  and  premises,  therein  befcnre  mentioned  or 
intended  to  be  thereby  bargained  and  sold  or  any  of  them 
respectively  immediately  before  the  sealing  atid  delivery  thereof 
stood  limited  and  subject  to,  except  such  jointure  or  jointures 
as  at  any  time  or  times  before  had  been  limited  or  appointed 
ibr  the  said  Countess  of  Bath  ;  and  to  and  for  no  other  use, 
intent,  or  purpose,  whatsoever.  In  these  indentures  was  con- 
tained a  power  enabling  Lord  Bath  to  grant  leases  of  the 
buildings,  lands,  tenements  and  hereditaments,  thereby 
granted  to  him  for  life,  for  any  term  of  years,  not  exceeding 
99  years.  Recoveries  were  suffered  accordingly.  On  the  2d 
of  February,  1763,  no  appointment  baidng  been  made  under 

the 
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1795.  the  power  contained  in  the  indentures  of  1753,  Lord  PuUeuey 
-    ^^^       .    died  without  issue. 

'    ^,-  Lord  Bath  being  in  possession  t)f  the  said  several  estates 

Pdltkney.     devised  by  and  purchased  under  the  will  of  Sir  William  Pul* 

[  ♦SiS  ]      teney^  and  being  ♦also  seised  of  the  reversion  in  fee  under  the 

will  of  Henry  Gtty^  and  of  other  estates  in  the  counties  of 
Somerset^  Montgomery ^  Scdop,  and  York^  and  elsewhere  in 
Great  Britain^  byhiswilU  dated  MarcA  Slstj  1763^  and  duly 
executed  to  pass  real  estate,  devised  all  his  manors,  messuages, 
lands,  tenements,  hereditaments,  and  real  estate  whatsoever 
and  wheresoever,  of  which  he  was  seised  or  possessed,  or  ta 
which  he  was  in  any  wise  entitled  in  possession,  reversion,  or 
remainder,  or  which  should  be  purchased  with  any  trust  money, 
except  the  remainder  or  reversion  of  and  in  the  real  estate  of 
the  Earl  of  Bradford  deceased,  and  the  ground  or  messuage 
after  mentioned,  part  of  the  estates  devised  by  Sir  William 
PuUeney  and  then  in  possession  of  the  Earl  of  EgremoM,  to 
his  brother  General  Harry  PuUeney ^  his  heirs  and  assigns  for 
ever ;  and  reciting,  that  he  had  by  lease  and  release  of  the 
3th  and  9th  of  March,  1743,  granted  and  conveyed  to  Lord 
Sandys  and  Sir  Robert  Rushout  and  their  heirs  the  reversion 
and  remainder  in  fee  simple  expectant  upon  the  death  of 
John  Newport,  Esq.  without  issue  of  his  body  in  the  nmnorB, 
lands,  tenements,  and  hereditaments,  late  the  estate  of  Hewry 
Earl  of  Bradford  with  their  appurtenances,  to  hold  the  same 
to  them  and  their  heirs  for  the  several  uses  therein  declared, 
with  power  to  Lord  JBa^A  by  deed  or  will  to  revoke  all  or  any  of 
the  uses  and  declare  new  uses,  trusts,  or  powers,  he  did  by 
his  said  will  in  pursuance  of  the  said  power  revoke  all  the 
uses,  trusts,  powers,  limitations,  and  agreements,  created  and 
declared  concerning  the  said  lands,  &c.  or  any  part  thereof  oc 
of  the  reversion  or  remainder  in  fee  simple  expectant  upon  the 
death  of  John  Newport  without  issue  of  his  body ;  and  did 
thereby  devise,  limit,  and  appoint,  the  said  reversion  or  re« 
mainder,  subject  to  the  payment  of  38,136/.  \Qa.  \d^  with  in- 
terest, and  to  2000/.  charged  thereon  for  the  benefit  of  George 
Wilson,  his  executors,  administrators,  and  assies,  to  hia 
said  brother  General  Harry  Pulteney  and  his  assigns  for  life 
without,  impeachment  of  waste ;  remainder  to  trustees  to  pre- 
serve contingent  remainders  i  remainder  to  his  first  and  other 

sons 
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sons  in  tail  male;  remainder  to  such  uses,  intents,  and  pur-         1795* 
poses,  as  the  said //arryP«/<«i^y  should  by  deed  or  by  bis   ^^^^j,^ 
last  will  attested  by  three  witnesses  appoint ;  and  for  want  of  v.       ** 

appointment,    to  the  use  of  George  Cohnan,   Esq.  and  the    I*ultenet» 
heirs  male  of  his  body ;  remainder  to  the  testator's  own  right 
heirs.    The  testator  then  taking  notice,  that  he  had  a  mort- 
gage   upon   the    estate    of  the  late  Earl  of  Bra^ord  for 
38,136/.  IG^.  Id.  gave  one  moiety  of  the  interest  thereof  tp 
George  Colman  for  life,  or  until  he  should  be  in  the  actual 
possession  of  the  estates  so  devised  to  him  *in  remainder  j       [  *549  ] 
and  he  directed,  that  one  moiety  of  the  said  mortgage  money 
should  aflber  the  d^th  of  George  Colman  on  his  coming  into 
possession  of  the  said  estates  be  paid  to  the  testator's  brother 
Harry  PuUeney,  his  executors,  administrators,  and  assigns ; 
and  he  gave  the  other  moiety  thereof  to  his  own  executors. 
The  testator  gave  the  said  piece  of  ground  in  possession  of 
the  Earl  of  Egremont  to  the  use  of  General  PuUeney  for  life ; 
remainder  to  trustees  to  preserve  contingent  remainders ;  re* 
mainder  to  his  first  and  other  sops  in  tail  male ;  rexnainder  to 
the  use  of  George  Colman  and  four  other  persons  successively 
for  life,  with  divers  remainders  over;  and  among  other  legaciea 
he  gave  4000/.  in  trust  to  pay  the  interest  to  Frances  Johnson^ 
yrife  of  William  Johnson  (now  William  Pulteney),  Esq.  for  life 
for  her  separate  use ;  and  after  her  death  to  pay  the  princip^ 
to   such   persons   as    she    should  by  deed  appoint ;   and  in 
default  of  appointment,  to  her  executors;  and  he  gave  the 
residue  of  his  estate  to  General  PuUeney,  and  appointed  him 
executor. 

The  testator  died  in  July,  1761,  without  having  had  any 
other  issue  than  Lord  PuUeney.  General  PuUeney  entered 
into  posse3sion  of  the  estates  Lord  Bath  was  seised  of  under 
the  will  of  Sir  William  Pi^Ueney,  and  otherwise ;  and  in  con- 
sideration of  fines  paid  by  the  lessees  or  assignees  of  the  leases 
of  the  tenements  in  SackviUe  Street^  and  of  the  rent  agreed 
to  be  paid  and  the  covenants  entered  into  by  them  he  g^*anted 
reversionary  leases  for  thirty-four  years  to  commence  after  the 
expiration  of  the  leases  granted  by  Lord^a/A;  which  rever- 
ibonary  leases  in  addition  to  the  remainder  of  the  unexpired 
terms  would  complete  the  full  term  of  sixty  years ;  and  the 
l^$9or  reciting  that  hie  wa^  seised  of  an  estate  ojf  freehold  and 
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inheritance  in  the  premises  covenanted  for  quiet  enjoyment 
against  himself,  his  heirs,  executors,  administrators,  or  as- 
signs, or  any  other  person  or  persons  lawfully  claiming  or  to 
claim  by,  from,  or  under  him,  them,  or  any  of  them,  or  by  or 
through  his,  their,  or  any  of  their,  acts,  means^  default  or 
procurement.  The  rent  reserved  upon  these  leases  did  not 
amount  to  three  parts  in  four  of  the  highest  yearly  rent,  that 
could  be  obtained. 

Greneral  PuUeney  by  his  will  dated  August  14th,  1767,  de- 
vised all  his  messuages,  grounds,  lands,  tenements,  heredita- 
ments, and  real  estate  in  the  counties  of  Middlesex^  Sofnerset^ 
Montgomery,  Salop,  and  York,  except  the  reversionary  estate 
expectant  upon  the  death  of  John  Newport  without  issue  in 
the  estate  of  the  late  Earl  *  of  Bradford,  to  Lord  Cketwynd 
and  Sir  Harry  Butrard  and  their  heirs  to  the  use  of  them, 
their  executors,  administrators,  and  assigns,  for  500  years 
upon  trust  to  raise  and  pay  certain  annuities ;  and  subject 
thereto  to  the  use  of  the  testator's  cousin  Frances  PuUeney 
wife  of  William  PuUeney ^  for  life  without  impeachment  of 
waste;  remainder' to  trustees  to  preserve  contingent  remain- 
ders; remainder  to  the  use  of  her  first  and  other  sons  suc- 
cessively in  tail  male;  remainder  to  the  use  o{ Henrietta  Laura 
Pulteney  daughter  of  the  said  WiUiam  and  Frances^  and 
her  first  and  other  sons,  and  of  Henry  Earl  of  Darlington^ 
and  his  first  and  other  sons,  successively  in  the  same  manner; 
with  other  remainderis  over,  and  the  ultimate  remainder  to 
the  testator's  right  heirs.  The  testator  devised  and  appointed 
the  remainder  or  reversion  and  all  other  his  reversionary  estate 
and  interest  expectant  ui>on  the  death  of  the  said  John  New- 
port without  issue  of  his  body  in  the  estate  of  the  late  Earl  of 
Bradford,  and  all  his  estate  and  interest  in  the  said  manors 
and  other  hereditaments,  subject  to  the  said  mortgage  of 
S8,136/.  16^.  \d.  to  his  said  trustees  and  their  heirs  to  the  ose 
of  the  said  William  Pulteney  and  his  assigns  for  life,  without 
impeachment  of  waste;  remainder  to  the  use  of  the  said 
Frances  his  wife  for  life  without  impeachment  of  waste ;  re- 
.mainder  to  trustees  to  preserve  contingent  remainders;  re- 
mainder to  the  use  of  the  first  and  other  sons  of  the  body  of 
the  said  Frances  successively  m  tail  male ;  remainder  to  the 
use  of  Lord  Darlington  and  his  first  and  other  sons  in  the 
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same  manner,  with  other  remainders  over,  and  the  ultimate 
remainder  to  the  testator's  right  heirs.    Then  reciting,  that 
by  the  will  of  Lord  Bath  and  as  his  executor  and  residuary 
legatee  he  was  entitled  to  the  sum  of  38,136/.  16^.  \d.  secured 
by  mortgage  on  the  estate  of  the  late  Earl  of  Bradford^  and 
that  George  Colman  was  entitled  to  receive  a  moiety  of  the 
interest  of  that  sum  for  life,  he  gave  the  said  sum  and  all  the 
interest  from  his  death,  and  all  his  estate,  right,  and  interest, 
in  the  said  mortgage  to  his  executors,  their  executors,  ad- 
ministrators, and  assigns,  upon  trust,  so  long  as  the  principal 
should    continue  due,  to  pay  the   interest,   after  deducting 
such  part  as  George  Colman  was  entitled  to  for  life,  to  the 
said  William  PuUeney  for  life ;  and  after  his  death  to  the  said 
Frances  PuUeney  for  life ;  and  after  the  death  of  the  sur* 
vivor  to  such  person  or  persons,  as  should  for  the  time  being 
be  entitled  by  the  limitations  of  the  testator's  will  to  the  estate 
of  the  late  Earl  of  Bradford f  and  he  directed,  that   if  the 
mortgage-money  should  be  pdd  in,  it  should  be  invested  in 
♦government  or  real  securities.     The  testator  gave  all  his 
household  goods,  furniture,  linen,  plate,  and  utensils,  which 
should  be  in  Bath  Houses  Piccadilly^  at  his  death,  and  all 
his  pictures  in  the  said  house,  except  such  as  were  otherwise 
disposed  of  to  his  executors  in  ti*ust  to  permit  the  same  to  be 
used  by  the  said  Frances  PuUeney ;  and  he  gave  all  his  money, 
securities  for  money,  goods,  chattels  and  personal  estate  what* 
soever,  not  specifically  disposed  of,   to  his  executors,  upon 
trust  to  pay  his  funeral  expences,  debts,  legacies,  and  an- 
nuities ;  and  to  lay  out  the  residue  in  the  purchase  of,  estates 
in  fee-simple,  and  to  convey  the  same  to  the  use  of  Lord 
Darlington  for  life  without  impeachment  of  waste ;  remainder 
to  trustees  to  preserve  contingent  remainders;  remainder  to 
his  first  and  other  sons  in  tail  male;  with  other  remainders 
over;  and   he  appointed  Lord  Darlington^   Lord  CJietwynd, 
William  PuUeney ^  and  Sir  Harry  Burrard,  executors. 

General  PuUeney  died  October  26th,  1767,  without  issue, 
leaving  Frances  Pidteney,  wife  of  William  PuUeney^  Esq.,  his 
cousin  and  heir-at-law,  and  also  heir  of  the  body  of  Sir  Wtl^ 
Ham  PuUeney,  the  original  testator ;  under  whose  will  she, 
upon  the  death  of  General  PuUeney,  became  entitled  to  and 
claimed  an  estate  tail  in  such  of  the  lands  and  hereditaments 
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devised  or  intended  to  be  devised  by  him^  as  had  been  der 
vised  by  Sir  William ;  insisting,  that  the  estates  comprised  in 
the  indentures  of  1753  did  not  pass  by  the  will  of  LordiBo/A 
to  General  Pulieney,  that  will  not  being  a  valid  execution  of 
the  power.  Upon  the  death  of  General  Pulteney  Mr.  Putr 
teney  under  his  will  received  a  moiety  of  the  interest  of  the 
mortgage  upon  the  estate  of  the  late  Earl  of  Brctdford. 

By  indentures  of  lease  and  release  June  1st  and  2d,  1772, 
William  and  Frances  PuUeney  conveyed  all  their  estates,  lat^ 
the  estates  of  Sir  William  PuUeney ^  or  which  had  been  pur^- 
chased  by  the  trustees  of  his  will  with  his  money,  or  whereof 
they  or  either  of  them,  or  any  persons  in  trust  for  them,  were 
seised  of  any  estate  of  freehold  or  inheritance,  to  Sir  Bichardi 
Sutton,  to  the  use  of  him,  his  heirs  and  assigns,  upon  trust 
from  time  to  time  to  convey  all  the  said  estates  4o  the  use  of 
such  persons^  and  for  such  estates,  intents  and  purposes,  as 
Frances  Pulteney  by  her  deed  executed  in  the  presence  of  twQ 
or  more  credible  witnesses  should  from  time  to  time  notwidi- 
litanding  her  coverture  alone  during  her  Ufe  direct,  limits  or 
appoint;  and  in  default  of  and  until  such  direction  upon  trust 
to  execute  all  such  acts  touching  the  prenuses  as  she  should 
*firom  time  to  time  during  her  life  direct;  and  in  case  she 
should  die  before  such  direction,  or  in  case  any  interest  should 
remain  imdisposed  of  by  her,  upon  trust  to  convey  the  same 
to  the  use  of  such  persons,  for  such  estates,  intents  and  purr 
poses,  as  she  should  by  her  will  executed  in  the  presence  of 
three  witnesses  direct,  limit,  or  appoint;  which  will  it  wa^ 
thereby  declared  she  should  have  full  power  to  execute  not- 
unthstanding  her  coverture ;  and  it  was  declfured,  that  nothing 
in  the  said  indentures  should  preclude  William  Pulteney  from 
his  right  of  curtesy,   0|r  to  make  hii|  election  whether    to 
fkbide  by  the  devises  and  limitations  in  bis  favour  under  the 
will  of  General  Pulteney ,  or  ai)y  other  rights,  interests,  or 
claims,  he   might  have  by  any  other  ways  whatsoever;  no^ 
prejudice  any  such  right,  title,  or  interest  of  him  in  any  lands, 
tenements,  goods,  or  chattels,  under  the  will  of  General  Pul*' 
teney f  or  by  any  other  means ;   and  it  was  declared,  that 
nothing  in  the  said  indentures  should  import,  that  Frances 
PuUeney  had  made  her   election    to   abide   by  the  will  of 
Sic  William  PuUeney  and  re&se  to  abide  by  that  of  General 
PuUeney. 
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Upon  die  13th  of  June^  1772,   recoveries  were  suffered  to         1795* 
the  use  of  Sir  Richard  Sutton  and  his  heirs  upon  the  trusts   .    I'^r^ 
of  these  indentures*  9, 

In  17C8  a  bill  was  filed  hy  Lord  Darlington,  and  hb  son.  Pulton  sv^ 
the  infant  tenant  in  tail,  to  have  the  will  of  General  PuUeney 
established  and  the  trusts  carried  into  execution,  and  that 
it  might  be  declared,  that  William  and  Frances  PuUeney  bad 
no  right  to  any  part  of  the  real  estates,  late  of  Sir  HHUam 
Pulteney,  or  which  were  purchased  with  any  pajrt  of  his  pevr 
aonal  estate,  nor  tp  any  of  the  sums  of  money  or  annuities 
.claimed  by  them;  or  if  the  Court  should  be  of  opinion  they 
bad  any  right  thereto,  then  that  they  should  make  their  elecr 
tion.  The  cause  being  heard  in  1774  a  case  was  directed  for 
the  opinion  of  the  Court  of  King's  Bench  upon  the  question, 
whether  so  much  of  the  estates  comprised  in  the  indentures 
of  the  ^  q{  January,  1753,  as  was  devised  by  the  will  of 
Sir  William  PuUeney,  passed  by  the  will  of  Lord  Batlu 
Upon  the  /27th  oi  May,  1775,  the  Judges  certified,  that  die 
power  given  by  the  declaration  of  uses  of  the  recoveries  suf* 
fered  in  pursuance  of  the  indentures  o{  January  2d,  1753, 
was  not  duly  executed  by  the  will  of  Lord  Bath ;  and  conr 
sequently  only  the  reversion  in  fee  of  the  premises  comprised 
in  the  recoveries  passed  by  his  vrill.  The  Lord  C/umcelhr  in 
consequence  of  that  certificate  decreed  the*  will  of  General  [  *553  ] 
PuUeney  to  be  established ;  and  declared  the  uses  of  the  re* 
coveries  not  to  have  been  duly  executed  by  Lord  jBo/A;  and 
that  the  prembes  compmed  in  the  recoveries  enured  to  the 
uses  mentioned  in  the  will  of  Sir  WiBiam  Pulteneyf  and  it  waf 
ordered,  that  Franfies  PuUeney  should  make  her  Section  to 
take  under  the  will  of  Sir  WiUiam  PuUeney  or  under  the  will 
of  Oeneral  PuUeney  ;  and  if  she  should  elect  to  take  an  estate 
tail  under  the  former,  then  she  should  not  be  entitled  to  any 
estate  under  the  latter.  This  decree  was  affirmed  upon  a  re*- 
hearing  before  the  Lord  Chancellor,  Chief  Justice  De  Grey, 
and  Mr.  Baron  Eyre  ;  and  it  was  referred  to  the  Master  to 
inquire,  under  which  will  it  would  be  most  beneficial  to 
Mrs.  PuUeney  to  take.  The  Master  reported,  that  it  would 
be  most  for  her  benefit  to  take  under  the  will  of  Sir  William 
Pudteney ;  and  she  having  under  an  order  of  Court  laid  pror 
posals  before  himj  that  a  yalue  should  be  set  upon  the  whole 
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1^705.  ^f  the  devises  in  her  favour  by  the  will  of  General  PuUeney, 
and  that  she  should  secure  that  value  in  trust  for  the  uses 
of  the  said  will  by  a  charge  upon  the  estates  of  Sir  WilKam 
Pulienefff  and  in  consequence  thereof  should  enjoy  the  several 
devises  and  bequests  to  her  in  the  said  will,  he  certified,  that 
supposing  her  to  have  made  her  election  to  take  the  estate  of 
Sir  William  Pulienei/,  and  that  she  and  the  Defendant  William 
PuUeney  did  account  for  the  rents  and  profits  of  the  estates 
of  General  PuUeney  received  since  his  death,  and  siecure  the 
amount  with  interest  as  the  Court  should  direct  and  also  the 
proper  and  full  value  to  be  put  upon  the  whole  of  the  devises 
and  bequests  in  her  favour  by  the  will  of  General  PuUeney  with 
interest;  and  if  the  Defendant  W'tUiam  Pulteney  should  be 
restrained  from  cutting  timber  upon  the  estate  of  Genend 
PuUeney  without  leave  of  the  Court,  and  be  bound  to  keep 
the  estate  in  repair  during  the  Ufe  of  his  wife,  he  was  of 
opinion,  it  might  be  for  the  benefit  of  the  infant  devisees  in 
remainder  under  the  will  of  G^nervX  PuUeney  to  accept  such 
compensation  in  order  to  put  an  end  with  regard  to  the  infants 
to  all  risk  depending  upon  the  life  of  the  said  Frances  PuUeney. 
The  cause  came  on  for  farther  directions  on  the  28th  of 
Jcmuary,  1778 ;  when  it  was  ordered,  that  those  proposals 
should   be  held  an  election  to  take  the  estates  of  Sir  WilUam 

'  PuUeney f  and  the  necessary  directions  were  given  for  taking 

the  accounts  and  carrying  those  proposals  into  effect;  which 
"  took  place  accordingly. 

Frances  PuUeney  on  the  1st  of  June,  178S,  made  her  will  in 
pursuance  of  the  power  reserved  to  her  by  the  indentures  of 

[  ^554  ]  June,  *1773,  and  all  other  powers,  &c.;  and  directedi  that 
immediately  after  her  decease  Sir  Richard  Sutton  should 
convey  all  the  said  houses,  lands,  tenements,  and  premises, 
whereof  the  recoveries  were  suffered  in  the  year  1772,  and  the 
fee  simple  and  inheritance  thereof,  to  trustees  and  their  heirs 
to  the  use  of  Lord  Sandys  and  Andrew  Stewart,  their  exe- 
cutors, administrators  and  assigns,  for  1000  years ;  and  subject 
thereto  to  the  use  of  her  first  and  other  sons  in  tail ;  remainder 
to  the  use  of  her  daughter  (afterwards  Lady  Bath)  for  life ; 
remainder  to  trustees  to  preserve  contingent  remainders ;  re- 
mainder to  the  use  of  her  first  and  other  sons  in  tail  male ; 
remainder  to  the  heirs  of  the  body  of  the  testatrix ; 


to 
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to  the  -U88  of  WUUam  Pulteney,  her  husband,  for  fife,  witboot         VIO&. 

impeachment  of  waste ;  remainder  to  trustees  to  preserve  con^  udJ^vAi^ 

tingent  remainders  ;   remainder  to  the  use  of  his  first  and  ^^ 

other  sons  by  any  future  wife  in  tail  male ;  remainder  to  the    Powenry* 

use  of  all  and  every  his  daughter  and  daughters  by  any  fu* 

ture  wife  in  such  shares,  as  he  by  any  deed  or  writing  should 

appoint ;   in  de&ult  of  appointment}  equally  among  them  as 

tenants  in  common ;  and  for  default  of  such  issue  to  the  use 

of  Sir  Richard  Sutton,  his  heirs  and  assigns  for  ever*    The 

trust  of  the  term  was  declared  to  be  to  raise  annual  or  other 

aums  of  money  for  such  person  or  persons,  and  in  such  shares^ 

proportions,  manner,  &c*  as  the  testatrix  should  by  any  codicil 

appoint ;  and  to  permit  the  residue  of  such  rents  to  be  takei^ 

by  her  husband  for  life ;  in  case  he  should  not  in  the  meaix 

time  under  the  will  of  GemnX  Pulteney  come  into  possession 

of  the  estates  of  the  late  Earl  of  Bradford;  and  after  the 

4eath  of  her  husband  or  his  coming  into  possession  of  thosQ^ 

estates  to  pay  such  residue  of  the  rents  to  the  person  oi: 

persons  entitled  to  the  reversion  or  remainder  for  the  tim^ 

being,  expectant  upon  the  said  term. 

Frances  Pulteney  died  on  the  1st  of  Ju$ie,  1782,  leaving  hei, 
husband  surviving,  and  Lady  Bath,  their  only  issue.    WilUam 
Pulteney  upon  the  death  of  his  wife  entered  into  possession 
and  receipt  of  the  rents  and  profits  of  the  estates  devised  or     , 
intended  to  be  devised  by  General  Pulteney,  and  particularly 
of  the  estates  devised  by  Sir  William  Pulteney,  and  those  piur- 
chased  by  the  trustees  and  settled  to*  the  uses  and  trusts  of 
his  will.    John  Newport  died  in  April,  1783,  unmarried  and    • 
without  issue;  upon  which  fFiflea/^Ptt&^n^y  under  the  devise 
to  him  of  the  reversion  of  the   estates  of  the  late  Earl  of 
Bradford  in  the  will  of  General  Pulteney  entered  *into  pos-      [  •SSS  ] 
session  and  receipt  of  the  rents  and  profits  of  these  estates; 
and  cut  and  sold  timber;    and  from  the  death  of  General 
Pulteney  he  received  the  interest  of  one  moiety  of  the  sum  of 
S8,l36/.  16^.  1(/.  charged  by  mortgage  upon  those  estates.    In 
1791  William  Pulteney  as  tenant  by  the  curtesy  under  the 
will    of  Sir  William  Pulteney  brought  actions  of   ejectment 
against  the  several  tenants  in  SackviUe  Street ;  upon  which 
those  tenants,  some  of  whom  had  laid  out  considerable  sums 
upon  their  respective  tenements,  filed  a  bill  against  William 

PuUeneyt 
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PuUenetfi  Lfldy  bdth^  and  Lotd  liarlingtonj  (teitabt  in  tail, 
and  son  to  Lord  Darlington  deceased,  who  was  devisee  for 
Hfe,  under  the  will  of  General  PuUeney )  praying,  that  thdr 
leases  might  be  confirmed ;  tod  that  the  Defendant  WiUkmi 
PuUeney  might  be  restrained  from  proceeding  in  the  eject- 
ments brought  and  from  bringing  any  other  action  against  die 
Plaintiffs;  or  if  the  leases  could  not  be  made  ^fiectnal,  that 
the  Plaintiffs  might  be  declared  entitled  to  a  satisfaction  out 
of  the  personal  assets  of  General  Ptdteney  or  some  other 
fund.  The  other  bill  was  filed  by  Lord  DarKngian,  as  de 
▼isee  in  remainder  of  the  real  estate,  and  in  respect  <^  the 
interest  in  the  residue  of  the  personal  estate,  of  General  iVA 
ieney  under  his  will,  which  would  be  liable  to  make  satis- 
faction to  the  tenants,  if  they  should  be  evicted.  The 
pT&jer  of  that  bill  was/  that  the  Defendant  William  PuUeney 
tnight  by  his  several  acts  be  declared  to  have  elected  to  take 
tuider  the  will  of  General  PuUeney;  and  might  he  declared 
h  trustee  as  to  such  right  and  interest,  as  he  was  entitled  to  as 
tenant  by  the  curtesy  or  otherwise  in  the  estates  and  premises 
late  of  Sir  WiUiam  PuUeney^  or  purchased  with  his  tmst- 
teoney  pursuant  to  the  directions  of  his  will,  for  the  benefit 
of  the  persons  entitled  under  the  will  of  General  jPtt/^^iey; 
knd  that  he  might  be  decreed  to  convey  and  account  accord' 
ingly,  and  be  restrained  by  injunction  from  all  farther  pro- 
ceedings in  ejectment  or  proceeding  in  any  manner  at  law  to 
turn  the  tenants  out  of  possession ;  and  if  the  Court  should 
be  of  opinion,  that  the  acts  done  by  him  did  not  amount  to 
im  election,  that  he  might  be  decreed  to  elect. 

The  Defendant  WiUiam  PuUeney  by  his  answer  contended, 
that  the  leases  were  granted  for  an  inadequate  consideration; 
and  that  Lord  Bath  and  Lord  PuUeney  had  in  actual  posses- 
sion oiily  an  estate  tail  with  a  power  of  appointment  by  the 
indentures  of  1753 ;  that  such  power  was  never  duly  executed 
by  either;  and  *  therefore  Qenertl  PuUeney  at  the  time  of 
granting  such  leases  had  in  possession  only  an  estate  tail ;  and( 
that  upon  his  death  Prances  PuUeney^  late  wife  of  the  De- 
fendant, bedune  tenant  in  tail  of  the  said  premises;  and 
he  insisted  on  his  title  as  tenant  by  the  curtesy  upon  her 
death* 
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Solicitor  General,    Mr.  ManefiM,   and  Mr.  Lhyd,  for         VWL. 
the  Plaintiffs,  in  support  of  the  motioii  loir  an  in-    |^y  CavaiC 
junction.  «• 

In  Bigland  v.  HuddleHtme,  SBro.  C.  C.  285,  n.  L<wrd  Thw^    Pultbnbt. 
low  sidd  it  was  against  conscience  for  a  devisee  to  di8aptK>itii 
the  will ;  and  held,  that  the  doctrine  of  election  applies  equally 
to  a  deed.    Mr.  PuUeney  takes  the  Bradford  estate  under 
die  will  of  Greneral  Putteney ;  shall  he  then  turn  the  lessee^ 
of  his  testator  out  of  possession  ?   In  this  case  there  can  be 
tio  compensation;  for  the  Defendant  takes  away  the  yearly 
value  so  long  as  he  insists  upon  his  title  as  tenant  by  the  euir^ 
tesyt    the   only  bompensation  therefore  would  be,  that  he 
should  receive  the  profits  as  a  ntck-rent,  and  pay  them  inet 
to  the  lessees  as  he  received  them.    Lord  Darlington  is  en^ 
titled  to  restrain  the  Defendant  in  two  capacities  \  as  a  ditf* 
appointed  devisee,  and  ad  devisee  of  a  fond,  which  will  b6 
liable  to  make  satisfaction  to  the  lessees.  General  PuUemey 
thought  he  wad  tenant  in  fee;  and  therefore  did  not  make 
leases  under  the  power.    The  recital  in  the  leases,  that  the 
lessor  is  seised  of  an  estate  of  freehold  and  inheritance!,  must 
mean  such  an  estate  of  inheritance  as  would  make  the  leased 
good:  viz.  an  estate  in  fee-simple.    What  has  been  done  can 
at  most  amount  only  to  mistake  and  a  defective  execution  of 
a  power;  which  this  Court  will  make  good:   Campbell  v. 
■Jjeachj  Amb.  740;  where  the  lessee  was  eoi^sidered  as  a.pur*- 
chaser,  and  like  any  other  purchaser  entitled  to  the  aid  of  the 
Court.    The  Court  will  relieve,  if  the  excess  of  th^  p«nrer 
can  in  any  way  be  measiured ;  and  in  this  instance  ttie  Court 
Bees  the  bounds  of  the  exceds.    The  defect  in  the  resertatioh 
v>f  rent  is  not  such,  that  the  Court  canhot  cilre  it,  if  by  in^ 
quiry  it  can  be  found)  what  teally  wad  three .  parld  in  fouir 
of  the  highest  yearly  rent,  that  could  be  obtdned  at  the 
execution  of  these  leases.-  But  if  the  leades  cannot  b^madfe 
l^dod,  the  lessees  wtD  have  a  remedy  uhdet  th6  isotlenant  fb^ 
quiet  enjoyment;  for  their  leased  are  dfefeited  through  th6 
defiodt  of  the  ledsor  in  hot  suffering  a  Recovery.    The  assetd 
both  real  and  persoilal  are  liable ;  and  Mr.  PuUeney  must  b^ 
the  accounting  party.    Therefore  why  ought  not  the  tenants 
to  continue  in  podsession  instead  of  being  turned  round  to  a 
•compensation? 
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;.  *  Ati&if'ney  Qenerai;-  Vbt.  Grant,  and  Mr.  Alerandet^  for 
the  Defendant  Mr:  Pi^£f^it^y. 

Neither  the  lessees  nor  Lord  Darlington  can  pat  Mr.  Pkl' 
teney  to  election*    There  is  no  expression  in  the  mil  to  give 
them  such  an  equity.     The  leases  are  clearly  void  at  law ;  and^ 
the  right  the  lessees  have  is  an  action  of  covenant  at  most* 
The  utmost  they  can  claim  is  compensation;  not  that  thef' 
should  continue  in  actual  possession.    There  is  no  doubt  Ixnd 
DarUngtan*B  interest  might  be  compensated.      Campbell  ▼• 
Leach  is  a  dear  authority  against  substantiating  these  leases' 
in  Equity.    luoxA  Darlington  now  agitates  a  question,  in  whieh 
he  has  no  interest.     There  is  no  disappointed  devisee ;  -fer 
supposing  the  will  to  operate.  Lady  Baih  has  a  present  'estate 
for  life  in  the  Middlesex  estate :  therefore  if  Mr.  Pfitt^iiey  holds ' 
against  any  one,  he  holds  against  her.    If  she  dies  in  his  fife ' 
without  issue,  then  he  will  hold  agsdnst  the  remainder-nuuu 
But  supposing  they  have  a  right,  Mr.  PuUeney  takes  by  the 
will,  but  claims  nothing  against  it.    His  tenancy  by  the  curtesy 
is  not  a  claim  against  it.    That  is  taken  by  a  title  wholly  un^ 
connected  with  the  will.    The  party  entitled  by  a  right  para- 
mount to  that  of  the  testator  says,  he  does  not  abide  by  the 
disposition  of  the  will.    It  is  as  if  this  property  had  never  been 
introduced  into  the  will.      Mrs.  PuUeney  was  driven  to  her 
election,  and  a  compleat  compensation  was  made  to  the  parties 
disappointed  by  her  election  to  take  the  estate  tail  against  the 
wilL.    There  cannot  be  a  second  election.   She  took  that  estate 
with  all  its  incidents ;  one  of  which  is  tenancy  by  the  curtesy; 
The  Defendant  does  not  claim  a  distinct  independent  estate^ 
but  the  benefit  of  her  estate  taiL    If  they  succeed  in  patting 
him  to  election,  it  would  reduce  her  estate  tail  to  an  estate  for 
life.    Tenancy  by  the  curtesy  is  part  of  the  inheritance ;  Bae<, 
Abr.  tit.  Lease,  I,  1.  997*    The  lessees  taking  nothing  by  the 
will  cannot  put  any  one  to  eleotionf .  The  obligation  is  not  to 
disappoint  any  other  person  claiming  under  the  same  will  with* 
out  making  compensation ;  which  is  to  be  subject  to  the  same 
limitations  as  what  is  taken  away.    That  shews,  the  party  comv 
.pelling  the  election  must  be  a  person  taking  under  the  wiftk 
If  he  is  obliged  to  relinquish  tjie  Brofifford  estate,  yet  it  couU 
not  be  settled  to  their  use. ,  There  ;is  not  much  discussioa  upoa 
th^  qfim  to  be  ioimdmti^e  writers  cm  pivrJa^Ki-Jillitjdi^wnfceKS 

.tupotf 


U]^  otyr  lam  1k^»  Aat  ^  «9Ueii8s  to  aH  tdcen  W^ 

SBxae  iflstnunenty  Ikit  not  andior  different  iiistniiiieiits.    The  Xj^TcIyas 


cfadm  of  election  is  said  to  have  been  applied  by  Lofd  I%urkw  «. 

to  a  deed:  but  die  pacties  dainldd  under  the  ilame  deed.  Pu^tbnbt. 
Lord  DarUngtan  ^  has  no  more  equity  to  have  the  residue  [  ^&5&  ] 
dear,  than  if  any  derisee  daimed  a  debt.  The  residue  is 
enly  giTen  subject  to  every  demand  upon  it«  What  spedes  of 
debt,  whether  hy  covenant  or  in  any  other  way,  is  immaterial. 
The  compensation  is  to  be  recoveredi  not  against  Mr.  Pmh 
teaejff  but  out  of  Lord  Darlingtan^s  residue ;  though  in  point 
of  form  the  action  must  be  against  Mr.  PuUeney  as  exectitor: 
but  he  is  a  mere  trustee.  If  they  get  the  injunction  instead  of 
a  compensation  firmn  the  assets,  the  whole  loss  will  fall  on 
Mr.  PuUeney.  The  doctrine  as  to  circuity  of  actions  cannot 
apply,  where  the  subjects  of  them  are  of  different  descrip- 
tions, as  land  and  money.  But  if  the  compensation  is  to  be 
recovered  against  him  as  executor,  it  cannot  control  his  ab« 
sdute  right  as  proprietor ;  which  he  may  exercise  just  as  if 
this  stranger,  for  so  General  PuUeney  must  be  considered, 
had  done  nothing. 

Reply. 

This  cause  is  argued  on  a  mistltke,  vis.  a  supposition  that 
the  leases  are  invalid :  they  are  valid  against  all  persons  claim- 
ing under  General  PuUeney;  invalid  only  as  to  Mrs.  PuUeney 
and  those  claiming  under  her  election.  General  PuUeney 
meant  to  dispose  of  this  property  as  if  he  was  seised  in  fee ; 
and  whoever  says  he  was  not  seised  in  fee,  impugns  the  dispo- 
sition made  by  him.  The  tenancy  by  the  curtesy  is  part  of 
that  intended  to  be  disposed  of  by  the  will ;  for  he  meant  that 
upon  the  death  of  Mrs.  PuUeney  Lady  Bath  should  enjoy  im- 
mediately as  tenant  for  life ;  therefore'  the  Defendant  claims 
what  General  PuUeney  meant  to  go  in  a  different  succession. 
The  true  rule  has  been,  that  all  persons  pkiming  any  estate, 
in  any  property  given  by  a  will,  under  a  title  vested  in  them 
upon  the  death  of  the  testator,  and  at  the  same  time  claiming 
benefits  under  that  will,  must  relinquish  the  one  or  the  other. 
The  ground  is  an  implied  condition ;  which  does  not  apply  to 
a  title  vaited  subsequently.  Here  hb  estate  as  tenant  by  the 
curtesy  was  vested  at  the  death  of  Gcnittal  PuUeney.    It  makes 
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no  difference  that  hig  title  arises  by  act  of  law;  that  m4ig 
case  upon  dower:  So  in  Onoper  v.  Scott^  S  P.  WUL  ISS,  aai 
other  cases  upon  the  custom  of  London.    The  leases  are  de- 
feated by  his  act    I  recc^Uect  a  case  of  Sir  John  Asileg,  vki 
levied  a  fine  to  such  uses  as  Lady  Attley  should  appcMnt:  ke 
afterwards  made  leases  with  covenant  for  quiet  enjoyment  nol- 
withstanding  any  act  done  by  him.     Lady  AMey  appointBd 
under  her  power;   it  was  held^  that  the  appointment  beiag 
tinder  a  power  created  by  his  concurrence,  the  leases  wen  de- 
feated by  his  act ;  and  his  estate  was  answerable  ^  in  damags 
for  the  ouster.    Here  the  act  is  quite  independent  of  Mrs.  IW- 
teney.    During  her  life  his  beneficial  enjoyment  of  the  tenan^ 
by  the  curtesy  rested  in  contingency.    The  objection  to  a  se- 
cond election  is  ill  founded*    If  there  are  twenty  diflfeient  m- 
terests  in  difierent  persons,  who  all  take  under  the  will»  they 
must  all  separately  elect,  according  to  Lord  KjenyatCn^  opinioo 
in  Highway  v.  Banker ^  1  Bro.  CJC.  584^  that  each  of  the  ic- 
mainder-men  in  tail  was  bound;  distinguishing  them  expieslj 
from  a  person  taking  as  heir  by  descent  on  fiulure  of  issue; 
upon  whom,  as  he  had  no  interest  at  the  death  of  the  testator, 
there  could  be  no  condition.     Both  Mr.  and  Mrs*  Pulienejf 
were  intended  to  obey  the  will.    He  might  at  the  death  of  the 
testator  have  determined,  whether  he  would  take  under  die 
will,  or  not :  but  he  has  taken  under  it  for  a  long  course  of 
years :  therefore  in  Equity  his  acts  are  equivalent  to  a  release 
of  his  tenancy  by  the  curtesy  to  the  uses  of  the  vrilL     Tunung 
the  tenants  out  of  possession  will  bring  great  distress  npoo 
•them,  and  difficulty  upon  the  estate  of  General  Pulieney  fnm 
the  question  of  compensation;  and  giving  possession  to  Mr./W- 
teney  is  an  injury  to  him,  if  the  lessees  have  any  shadow  of 
tide  to  be  restored. 


Zrord  Chancellor. 
I  feel  great  difficulty  in  this  cause.  It  is  impossible  not  to 
feel  a  great  inclination  to  support  the  case  for  the  lessees.  la 
-their  treaty  with  General  Pulieney  they  went  upon  the  faith  of 
his  apparent  situation ;  presuming,  and  not  rashly  presuuiiiig^ 
him  absolute  master  of  the  estate.  To  all  appearance  he  was 
so.  From  the  apparent  circumstances  of  the  family  he  wai^ 
and  in  3ub8taaGe  he  wasj  the  owner ;  for  it  was  always  in  his 

power 
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i^ow^r  by  an  easy  act  to  make  himself  so*  They  contracted 
with  him  under  an  apprehension  founded  on  his  great  opu* 
lence  and  his  situation  with  respect  to  the  estate,  that  he  was 
capable  of  giving  them  an  indefeasible  title.  By  subsequent 
events  and  upon  looking  more  narrowly  into  it  that  title,  which 
in  truth  was  absolute  in  him  at  the  time,  or  might  have  been 
fntkade  perfectly  so  by  a  trifling  expence  on  his  part,  and  which 
would  have  been  done,  if  the  parties  acting  for  him  had  looked 
inore  accurately  into  it,  is  defeated,  and  by  persons  taking 
Very  large  advantages  Under  hb  will.  If  I  could  decide  upon 
(he  cause  separately  from  any  legal  reasoning  upon  it,  I  should 
have  a  strong  inclination  to  pronounce  immediately  in  favour 
of  the  lessees :  but  considering  it  as  it  is,  and  taking  General 
^  Pulteney  to  have  been,  as  he  was,  incapable  of  making  these 
leases,  and  that  they  are  void  at  law,  I  am  greatly  at  a  loss 
upon  any  stable  rule  to  support  the  case  either  of  Lord  Dar^ 
Ungton  or  the  lessees.  Lord  Darlington  claims  in  two  charac- 
ters :  as  a  disappointed  devisee  he  would  have  the  common 
equity  of  the  Court  to  obUge  every  person  claiming  benefits 
under  the  will  to  make  compensation  for  a  claim  against  the 
tenor  of  that  will  in  his  favour.  Upon  that  ground  a  bill  was 
filed  in  this  Court.  The  principle  is  very  justly  stated  by 
Chief  Justice  jDe  Grey;  that  it  is  not  a  case  of  express  con- 
dition ;  it  is  no  forfeiture  of  interest :  but  the  Court  lays  hold 
of  what  is  devised ;  and  makes  compensation  out  of  that  to  the 
disappointed  party.  I  have  looked  at  my  note  of  the  opinion 
of  Chief  Justice  De  Grey  and  Mr.  Baron  EyrCy  and  the  argu- 
inent.  The  point  was  much  considered ;  and  Chief  Justice 
De  Grey  goes  very  fully  into  it :  it  certainly  was  not  deter- 
mined ;  the  event  of  the  offer  of  Mr.  and  Mrs.  PuUeney  put  a 
stop  to  all  determination  upon  it^  It  was  argued  first,  that  the 
devise  being  on  no  express  condition,  it  could  not  be  implied ; 
then,  that  she  could  not  be  put  to  her  election,  because  she 
had  no  alternative:  being  a  married  woman,  it  was  contended, 
she  cQuld  not  defeat  her  husband's  right.  In  answer  to  that 
the  Chief  Justice  distinguishes  the  equity  of  this  Court  from 
9n  express  condition;  ''  which,"  he  says,  **  must  be  performed 
**  as  framed ;  and  if  it  is  not,  that  will  induce  a  forfeiture ;  but 
the  equity  of  this  Court  is,'*  (as  he  very  well  expresses  it) 
to  sequester  the  devised  interest  quousque,  till  satisfaction  is 

Q  Q2      :  *'made 


1705. 


Lady  Cavaw 

r. 
Pulteney. 


[  ♦560] 


ti 


tt 


The  equity  fo 
compel    elec- 
tiou   distin- 
guisbed  from 
an    express 
conditiuu. 


600 


OASES  IN  CHANCERY. 


17M. 


Lady  Gay  AN 

V. 
PULTBNBT. 


[•561] 


it 


it 


*'  made  to  the  disappointed  devisee  (S)".  Then  he  talMnip 
that  part  of  the  argonient  upon  her  supposed  disability  Uf  dd 
that,  which  in  one  case  submitting  to  the  will»  she  must  do ; 
that  is,  renounce  the  estate  tail.  He  stfy^i  **  her  bring  a 
fSme  covert  has  no  effeet:  her  disability  is  not  like  that  of 

an  infant.''  He  then  refers  to  the  case  of  fhmkHnarruige  m 
LiUleUm  :  and  ^ays,  "  the  election  is  her's  and  the  hnsband's: 
a  married  woman  may  forfeit  a  conditional  gift :  the  eetMe  is 
*'  in  her ;  he  takes  in  her  right.  If  they  disagree,  it  must  ht 
**  considered  by  the  Court,  what  is  most  for  her  interest ;"  (and 
accordingly  there  was  a  reference  to  the  Master  in  this  eausei 
which  excludes  Mr^  Pulieney  entirely)  ''  if  he  is  consideved  ai 
^  hating  an  estate,  that  must  rise  and  fkll  withher^s^  it  is  the 
''  most  fiiYourable  supposition  for  him ;  because  otllenme  be 
''  takes  against  the  wiU."  In  that  view  he  considers  Mr«  IM* 
tenetf's  interest  to  be  totally  in  the  power  of  the  wife ;  the  whole 
estate  to  be  in  the  wife;  her  election,  if  to  take^under  dievrS, 
enabling  her  to  dispose  of  the  whole  estate  tail,  and  conse- 
quently of  his  estate  by  the  curtesy.  Mr.  Baron  E^re  nj^f 
the  husband's  interest  is  only  an  emanation  from  the  wifi^s 
estate  (3)< 

That  suit  has  had  fidl  effect  as  to  Lord  DarlhgUm.  The 
person,  who  claimed  against  the  will,  and  had  the  whole  estate 
at  that  time,  was  Mrs^  Ptdteney^  She  took  beneficial  interesti 
under  the  will.  3y  asserting  her  claim  to  an  estate  tail  she 
defeated  the  effect  of  that  will.  The  consequence  would  have 
been,  if  the  equity  was  distinctly  followed,  an  application  of  sO 
the  interests,  she  took,  to  the  relief  of  the  parties  ptejudBced 
by  her  election  against  the  will«  Instead  of  trusting  that  to 
the  uncertainty  of  the  annual  occupation  of  the  rents  and 
profits  she  was  entitled  to  for  life,  a  value  was  put  up<Hi  Aai 
interest  by  an  agreement  with  the  approbation  of  the  Court; 
and  that  gross  sum,  the  amount  of  all  the  benefits  she  took, 
was  ordered  to  be  secured  for  those  in  remainder.  SatiafiM^tion 
has  therefore  been  made  to  the  disappointed  devisees;  and 
Lord  Darlington  will  eventually  be  entitled  to  his  ihare  of  that 
fund,  if  his  interest  as  a  devisee  should  come  into  posaeaskm. 

Tie 

(2)  Upon  the  effect  of  elec-  (3)  See  another  extract  Cpmi 
tioot  whether  forfeiture  or  com-*  this  judgment,  post,  Vcd.  llf, 
pensation,  see  the  notOi  ante»  680;  lY,  537,  in  JRvUer  v. 
VoL  I,  523.  Jean. 
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The  consequence  of  that  election  is,  that  her  estate  remtdning 
entire,  takes  place  with  all  its  legel  effects.  Nothing  therefore 
affects  Mr.  PuUeney's  interest  under  the  wilL  He  stands  as  a 
stranger.  It  was  not  out  of  sight,  that  he  took  the  interest 
of  the  mortgage  and  the  reversion  of  the  Bradford  estate. 

As  residuary  legatee  Lord  Darlington  has  no  equity ;  forfhe 
takes  that  interest  subject  to  all  debts.  If  the  personal  estate 
is  diminished  by  unfbresef^n  debts  arising,  nothing  is  to  be  col- 
lected from  the  will,  that  can  imp<Mse  a  condition  in  favour  of 
the  residqury  legatee,  ^x  pi  termini  he  is  entitled  only  to 
what  may  remain  after  all  debts  discharged.  This  equity 
therefore  cannot  apply  to  a  residuary  legatee. 

As  to  the  lessee^,  it  is  de^,  if  they  are  evicted  by  any  per*' 
90n  claiming  p«rai90ui|t  tp  Generfd  Pntteneyt  they  must  upon 
that  evictioii  have  under  the  covenant  in  the  leases  satisfiurtion 
^m  his  assets^  I  felt  a  strong  indinadon  at  ^rst  to  hold,  that 
Mr.  PuUeney  now  possessing  part  of  those  assets,  which  un« 
dii^liibtedly  would  m  the  acpount  be  applied  to  their  satis&ction, 
should  not  be  permitted  tP  disturb  ^ir  possession ;  and  that  it 
would  be  ^better  to  bind  him  to  th|it  extent:  but  I  am  afraid 
I  cannot  support  that  proposition ;  finr  if  it  is  a  plain  and 
f^bvious  case,  that  tenant  in  tail  has  made  leases  not  warranted 
by  the  statute  (4),  and  the  estate  tail  has  deseeded,  the  issue 
jn  tail,  though  possessing  large  assets  both  real  and  personal, 
may  eject  the  tenants :  and  there  woidd  be  no  equity  to  compel 
him  to  confirm  the  leases.  He  might  at  his  pleasure  assume 
th^  possession ;  and  the  only  repedy  for  the  lessees  would  be 
ai)  actjoA  of  covenant.  The  Court  could  not  interfere.  He 
inight  say,  ''  it  is  my  absolute  will  as  owner  of  this  estate  to 
*'  defeat  the  leases.  Their  satis&ction  must  be  measured  by 
'*  damages :  but  I  choose  to  enter  into  possession ;  sic  vohJ* 
A  Court  of  Equity  cannot  measure  the  damages  that  may  be 
given  upon  an  action  of  covenant.  A  Court  of  Equity  wiU  not 
aay^  he  shall  not  take  his  legal  possession.  They  have  takefi 
a  legal  security  c  they  shall  have  full  benefit  of  that,  but  cap 
have  no  more.  It  would  be  an  equity  a  good  deal  in  the  air 
to  say,  I  will  not  permit  the  legal  eflfect  of  the  instrument  to 
obtain,  you  shall  not  recover,  because  you  are  the  person  to 
IQMl^e  ^ood  the  loss.    It  is  purely  a  legal  question.    I  do  not 

con^lYQ 
(4)  32  Hen.  VIII,  c  28. 
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conceive  therefore,  that  I  was  correct  in  my  first  idea,  that 
the  rules  and  principles  of  this  Court  would  enable  me  to  say, 
the  lessees  have  a  right  to  stop  this  proceeding  to  recover 
possession. 

Then  can  they  put  the  Defendant  to  his  election  ?  Thei^ 
right  to  put  him  to  election  is  still  more  impracticable ;  for  a 
person  claiming  merely  as  creditor  of  the  testator  cannot  say 
here,  that  persons  claiming  under  the  will  shall  arrange  their 
Interests  so  as  to  enable  him  to  recover  his  debt  in  a  particular 
manner.  Parties  claiming  to  put  a  person  to  election  must 
^laim  specific  rights  under  the  same  wilL  But  I  am  not  quite 
confident  of  that;  and  I  feel  so  much  bias  against  my  opinion, 
that  I  wiU  grant  the  injunction :  but  I  must  take  care  in  doing 
that  to  guard  it  so  as  not  to  make  a  precedent,  that  might  lead 
to  consequences  inconvenient  and  pernicious  to  landlords,  of 
iprhich  there  are  pregnant  instances  in  another  country,  though 
happily  we  do  not  know  them  here.  The  case  I  allude  to  upon 
the  Duke  of  Chandos's  estate  in  Ireland  is  a  case,  that  never 
happened  in  this  country ;  and  I  hope  never  will.  The  land-* 
lord  should  have  a  security  for  the  full  amount  of  his  rent.  I 
must  take  care  of  the  interest  of  the  legal  owner  of  the  estate, 
if  it  goes  into  length ;  which  I  must  withstand.  The  object 
of  this  Court  is  to  take  care,  the  estate  shall  suffer  no  dete- 
rioration. Therefore  take  the  injunction  with  ^  liberty  to 
move  to  dissolve  it,  if  the  cause  is  not  iset  down  for  hearing 
by  Michiielnuu  Term :  then  if  I  remain  of  the  same  ofmuon, 
it  win  be  unfavourable  to  the  lessees ;  but  there  will  be  oppor* 
tunity  inmiediately  to  apply  to  correct  my  error,  if  my  opinion 
is  erroneous.  It  will  be  more  regular,  if  you  undertake  to 
bring  on  the  cause  by  that  time. 


The  Solicitor  General  for  the  Plaintiffs  assented  (5). 


(5)  See  the  judgment  in  this  Blake  v.  BwUmry^  Fimek  ▼« 
cause,  post,  Vol.  Ill,  384*  Upon  Finch,  ante,  VoL  I,  514,  6«M  ^ 
the  doctriqe  of  el^ctioD,  see  ahp    and  the  notes,  523,  7* 
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ST.  PAUL'S  (Warden  and  Minor  Canons  off  1795. 

V.  CRICKETT.  May&ih,eik, 

and  9ih. 
^T^HE    bill  was  filed  by  the  minor  canons  of  St.  Paul'9    Notwith-    . 
church,  London,  as  parson  and  prop^tors  of  the  rectory,  standing  tb« 
of  the  parish  of  St  Gregory's  agwnst  Crickett  and  Griffiths,  ■^*'**«  »°^  ^«- 
and  the  object  of  the  bill  was  to  establish  the  right  of  the  ff^*  *** 

Plaintiffs  under  the  statuie  and  decree  of  37  Hen.  VIII.  c.  12.  ^   Court    f 
to  tithes  in  respect  of  the  houses  of  the  Defendants,  at  the  Chancery  has 
rate  of  2s.  9d.  in  the  pound  upon  the  rent ;  for  which  pur-  jurisdiction 
pose  the  bill  prayed  a  discovery  and  account.  npoo  the  sab- 

The  Defendant  Crickett  by  bis  answer  stated  the  lease,  J®®*  ®^  tithes 
under  which  he  held  at  a  rent  of  U.  2s.  6d.  per  ann.  and  a  *»  ^wm'wi. 
fine  of  SOL  ;  and  alleged,  that  he  never  heard  of  any  greater  ,  coon 

rent  being  paid.  The  Defendant  Griffiths  also  opposed  the  according  to 
demand ;  but  did  not  allege  the  rent  he  paid  to  be  the  an-  the  improved 
cient  accustomed  rent.  rent   Another 

It  was  objected,  that  the  original  jurisdiction  of  this  Court  Defendant, set- 
was  taken  away  by  the  19th  and  20th  sections  of  the  decree,  ^^%  '®'^  his 
directing,  that  if  any  variance  arise  in  the  city  for  non-payment  **  •  "^^ 

of  tithes,  or  if  any  doubt  arise  upon  the  division  of  any  rent      j   lu  •     t^ ' 
or  tithes  or  of  any  assessment  thereof  or  upon  any  other  thing  ZtmttTSJ 
contained  in  this  decree,  upon  complaint  made  by  the  party  he  had  never 
grieved  the  mayor  by  the  advice  of  counsel  shall  call  the  heard  of  any 
parties  before  him  and  make  a  final  end  with  costs  to  be  greater  rent 
awarded  by  the  discretion  of  the  mayor  and  hb  assistants  h^ing  pwd, 
according  to  the  decree :  but  if  the  mayor  make  not  an  end  "**'•  heiog 

thereof  within  two  months,   or   if  any  of   the  parties  find        .    ^  .^ 

.       ,     1      i      ,  ^.         ,f      *  i»      agamstit,  was 

themselves  aggrieved,  the  Lord  Chancellor  *upon  complaint  held  liable  only 

to  him  made  within  three  months  next  following  shall  make  according  to 

an  end  in  the  same  with  costs*  that  rent 

It  was  alleged,  that  an  application  had  been  made  to  the      [  ^  564  \ 

Jiord  Mayor;  who   declined  to  inteirfere  in  the  matter  on 

account  of  its  importance* 

Attorney  General  and  Solicitor  General,  for  the  Plaintiffs. 

The  particular  jurisdiction  create4  will  not  oust  the  ancient 

jurisdiction.     Courts  of  equity  have  for  a  copsiderable  time 

exercised  this  jurisdiction.    LaUgham  y\  Baker,  Hardr.  UC, 

J30, 
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190,  if  a  dhect  authority;  and  came  on  first  upon  a  plea  to  the 
jurisdiotion.  That  oase  was  relied  on  in  Bmmei  v.  Trc9pa99^ 
Glib.  191.  iBro.  P.  a  437.  8  Fw^  568,  where  the  objec- 
tion  was  made  and  over-ruled  by  the  Court  of  Exchequer. 
In  Orani  v.  CampbeU,  Exch.  5  WilL  %  Mary^  an  account  was 
decreed.  In  Sayer  v.  Mantford,  Exch.  July  6th,  6th  WilL  j* 
Maryf  an  account  was  decreed ;  and  that  decree  was  af- 
firmed upon  a  re-hearing  with  costs.  The  same  decree  was 
made  in  Townley  v.  Wilson,  July  6th,  1705,  in  WUliamsam  t. 

Gaslmg,   Exch.  176S,   and  m  v.  Millar  m  this  Court 

Dee.  Sd,  1762.     Sheffield  y.  Sergeant,  Cro.  Car.  596.  (6). 
The  last  case  was  Bramstan  v.  Several  Inhabitanis  of  Si.  Bo* 
tolpKt;  Exch.  May  7th,  1787:  it  was  decreed^  that  the  De- 
fendants,  who   had  proved  ancient  customary  pajrments  of 
rents,  should   pay  tithes  accordingly;    and  that  five   others 
should  pay  after  the  rate  of  Zs.  9d.  in  the  pound  according  to 
the  yearly  rent  of  their  houses  with  costs.    These  authorities 
establish  the  jurisdiction;    and  also  prove,    that  unless  an 
ancient  customary  payment  is  made  out,  the  pajnnent  is  to  be 
according  tp  the  improved  rent    The  intention  of  the -decree 
.  was  clearly,  that  the  benefit  of  improvement  should  go  to  the 
.  clergyman  as  any  other  improvement  with  regard  to  tithes. 
Upon   Cricketfs    answer    the  Plaintiffi    are  entitled  to  an 
<  inquiry,  whether  the  rent  reserved  by  the  last  lease  ie  the 
ren^  the  premise  were  let  for  withpi|t  covin  previfHisly  to 
r  thfU  lease, 
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Mr.  Mansfield  and  Mr.  Grant,  for  the  Defendants, 
In  Skidmore  v.  Bell,  2Jnsi.  659,  it  was  held,  that  the  stainie 
having  given  an  express  jurisdiction,  the  EcclesiasticsJ  Court 
had  none.  There  was  no  jurisdiction  in  any  Court  before  the 
^datute.  ^If  a  statute  creates  a  new  riight,  the  party  nuist  be 
oonteQted  with  the  reniedy  that  statute  gt^i^es.  It  it  deur,  tidie 
of  bouses  is  not  payable  by  emnmon  righl(7)«  £h\Gnmiti 
Case^  II Co.  16,  is  the  single  case*  in:  fiivour  of  il»  lives 
l)eld  there,  that  by  custom  tithe  of  houses  ipay  be  .pijiyaUe. 
That  a  modm  ife^imqiidi  can  exist  of  n  por^  pf  ft  fluctua4iV 
irent,  which  Is  i|ie  grofuu}  of  that  decision,  (9  questioiiedin 
IBott.  Ah.  642,  aqd  is  dinpt)^  contrary  tq  Dr.  Le^JSeUTs  Case, 

(6)  9Mm'$  Ecc  la¥f^  400.    Gibs.  mO.      (1)  Cro.  Efiz.  270, 
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Mob.  10;  and  the  note  in  the  margin,  *'  noia,  thatmodiiff  deei^ 
mmuii  can  hardly  stand  to  rise  and  fall  according  ,to  the  rent 
by  prescription,"  shews,  Lord  Hobntrt  had  not  changed  hia 
opinion.   What  was  the  origin  of  the  custom  of  paying  a  cer- 
tain sum  in  proportion  to  the  rent  of  the  houses  was  alwiiys 
disputed.  In  the  reports  of  special  cases  collected  by  Sir  Hen* 
ry  CaUhorpey  Recorder  of  London,  6S,  it  is  stated,  that  by 
custom  the  London  clergy  were  provided  for  by  oblations  of  a 
halfpenny  in  the  pound  every  Sunday  and  Fast  day :  but  when 
they  were  increased  by  the  Pope,  disputes  arising,  the  question 
was  set  at  rest  by  the  siaiuie{8).    The  case  in  Hardres  pro- 
ceeds upon  the  idea  of  a  common  law  right    The  Court  of 
Exchequer  assumed  that  jurisdiction,  founded,  I  believe,  upon 
their  jurisdiction  of  revenue:   but  there  is  no  common  law 
right.     An  original  jurisdiction  in  this  Court  is  inconsistent 
with  their  appellate  jurisdiction.     No  case  is  made  for  an 
inquiry.     This  statute  and  SS  &  S3  Ch.  II.  e.  15,  by  which 
an  exclusive  jurisdiction  is  created^  are  in  pari  nuUerid*    la 
that  statute  sec.  15  and  the  statute  9Si  Ch.  II.  e.  11,  by  which 
this  parish  was  united  to  that  of  St.  Mary  Magdalen,   the 
rights  of  the  warden  and  minor  canons  of  8t  PouTb  are  ex- 
pressly reserved.     It  cannot^  be  supposed,   the  legislature 
intended  their  income  to  be  large :  it  probably  struck  them, 
th^  these  old  rates  would  amount  to  very  little :  otherwise  it 
was  a  gross  injustice  not  to  make  them  contribute  to  the 
income  of  the  incumbent.     Griffiths  ought  to  have  an  Oppor* 
tunity  of  inquiring,  whether  the  payment  they  have  so  long 
received  is  not  the  pustomar^  payment^ 


ITOi. 


CanoM  ef 
St.  Paul's 

CWCKSTV. 


Reply. 
The  cases  in  the  Court  of  Exdieqner  never  could  have 
on  any  principle,  that  wouM  not  autboriae  the  jurisdio- 
tion  of  this  Court  The  remedy  by  appfication  to  the  Lofd 
Mayor  is  in  relief  of  die  party,  if  that  summary  remedy  is 
eqnai  to  die  case.  If  *  the  application  to  this  Court  had  been 
by  petitbn,  and  they  had  refused  to  file  affidavits,  or  in  a  case 
of  a  covin,  justice  could  never  be  obtained  without  a  bill  of 
discovery.  Could  it  be  meant  to  give  an  imperfect  remedy? 
'/in  exdusive  remedy  ia  givim -by  the  statute  of  Charles  II. 

'  very 

-(8)  2  Bn.  P.  Cr440,  m    3  BumTs  Be.  Lttw^  4d9r 
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very  properly  $  the  subject  being  a  certain  incumbrance  to  bf 
raised  by  assessment*  It  is  the  ordinary  jurisdiction  of  juatioes 
of  peace  in  analogous  cases.  As  to  Griffiths^  where  the  rent 
was  not  the  ancient  accustomed  rent  but  a  varying  ren^  before 
the  decree,  if  it  rises  after  the  decree*  the  Plaintifis  are  clearly 
entitled  to  ^.  9d.  in  the  pound  upon  the  rise.  There  is  noi 
in  his  answer  a  siurmise  of  an  accustomed  rate;  of  payment 
less  than  the  demand ;  and  Crickeit  has  offered  no  proof  oC 
the  allegation  in  his  answer. 


Lord  Chancellor. 
As  to  the  jurisdiqtion,   I  am  not  at  Uberty  to  decline  it4 
Upon  the  principles  of  law  and  the  authorities  it  is  impossible 
to  allow  the  objection.    The  decisions  cited  and  the  €M>dcuf- 
rence  of  opinion  at  different  times  by  the  Judges  are  strong 
authorities.    But  independent  of.  that  I  feel  the  fcnroe  of.  the 
ground  taken  in  the  case  in  Hardres,  that  an  Act  of  Par* 
liament  creating  a  special  jurisdiction   never  ousts    the  ja- 
rtsdiction  of  Westminster  Hall  without  special   words.      Is 
there. any  vestige    of  an  authority  to  the  contrary?     How 
|s  the  Lord  Mayor  to  exercise  his  jurisdiction  upon   leases 
by  covin?      If   it    is  necessary    to  consider^    whether   this 
Court  possessed  jurisdiction  before  the  statute  of  Henry  YIII, 
it  is  not  matter  of  doubt;  for  take  the  origin  of  this  nght 
according  to    the  account   in  JBum,  which  is   an    accurate 
historical  account;   it  was    a  dear   ecclesiastical    right:    it 
istands  exactly  therefore  upon    the    same  footing   as    other 
matters  of  ecclesiastical  cognizance ;  and  this  jurisdiction  is 
of  necessity;    for  though   the  proper  jurisdiction  is  in  the 
Spiritual  Courts  yet  that  Court  may  from  its  particular  form 
be  unable  to  execute  its  own  jurisdiction;  and  then  recourse 
inust  be  had  to  Equity ;  if  accounts  are  necessary ;  or  in  cases 
of  fraud ;  if  the  prosecution  of  the  right  depends  upon  matter 
of  discovery.    AU  those  circumstances  wiU  lay  the  jurisdiction. 
But  it  is  immaterial  to  consider  that  question ;  for  I  do  not 
fidmit  the  argument,  that  if  a  statute  creates  a  new  right,  yoq 
.  cannot  go  beyond  it.    I  argue  differently  upon  that :    if  a 
statute  creates  a  new  right,  it  creates  a  new  duty :  if  the  per7 
formance    of  that  requires  the  interference  of  a  Cou^t  of 
E^uityi  the  execution  of  the  statute  must  of  course  be  with 
the  necessary  circumstances*.  ... 
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Canons  of 
St.  Paui/s 

Criokriv 


The  case  in  the  -  Second  InHiMe  was  an  unhandsoiM  I7M. 
etniggle  for  jurisdiction;  and  the  prohibition  was,  I  believe, 
carried  &rther  than  in  just  reason  it  ought  But  I  can  hardly 
figure  a  case,  in  which  the  Ecclesiastical  Court  could  be  able 
to  execute  its  own  jurisdiction ;  for  it  must  run  into  customary 
payments. 

If  the  jurisdiction  is  cleaat,  I  must  then  take  care,  that  in 
the  exercise  of  it  and  the  application  to  this  Court  there  is 
no  vexation ;  and  particularly  because  under  the  statute  re- 
course may  be  had  to  another  jurisdiction  attended  with  less 
expence.  As  to  Ctickett,  he  has  stated  the  lease,  under 
which  be  holds,  the  rent  he  paid,  and  what  he  could  not  put 
in  issue,  because  it  is  negative,  that  he  never  heard  of  any 
greater  rent  being  paid.  There  is  no  sort  of  evidence  of  any 
other  having  ever  been  paid  from  die  earliest  period.  There 
is  not  a  colour  of  fraud  or  covin.  What  I  should  naturally 
do,  unless  there  must  be  pro  formd  a  decree  upon  the  trifling 
matter,  for  which  he  is  clearly  bound  to  account,  would  be  to 
dismbs  the  bill  as  against  Criokett  with  costs :  but  if  I  was 
obliged  to  give  a  decree  for  that  miserable  sum,  I  should  be 
still  obliged  to  give  him  costs.  Griffiths*  case  is  different. 
He  seems  misled  by  attending  more  to  the  other  case  than  his 
own.  There  is  a  clear  case  for  a  decree  against  him ;  and  aa 
he  has  opposed  the  Plaintiff's  upon  a  groimd  totally  faiSng, 
there  must  be  costs  against  him,  unless  you  will  let  the  cause  C^stfj, 
stand  without  costs  on  eiflier  side  by  setting  the  costs  agdnst 
each  other. 

The  Defendant  Crieiett  agreeing  to  jpay  the  small  smn, 
that  was  clearly  due,  the  bill  was  by  consent  dismissed  as 
against  him  with  costs. 

Lord  ChancelIiOR. 
|dr.  Dickens  has  furnished  me  with  a  case  in  point  upon  May  9lJL 
ti|e  question  of  tithes  in  the  City  of  London;  in  which  the 
point  of  jurisdiction  was  made  by  the  answer;  and  Sir  T/^ 
mas  Clarke  made  a  decree  for  an  account  of  tithes  ( 9  )• 

(9)  Kinastan  v.  Miller,  at  the  the  parish  of  St.  BotolpKt,  Ald^ 
Rolls,  Nov.  llih  and  15th,  Dec.  gate,  claiming  tithes  of  houses 
22d,  1762.  ^Dick.  m.  The  within  Uiat  parish,  Gled  a  bill  in 
Pldiutiff,  as  rector  impropriate  of    174Q  against  some  of  the  inha-* 

bitants 
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biUoU  for  an  aoeoont  of  tilhet. 
The  DefendtaU  by  their  answer 
■aid,  these  hooses  were  not 
within  the  City  otLomdom;  ^apon 
which  an  isane  was  directed; 
and  it  was  found,  that  they  were 
in  Limdim.  Some  of  the'  De- 
fendants died.  The  PlaiDtiflT 
filed  another  bill  against  per- 
aoos»  to  whom  those  hooses  and 
others  had  come,  stating,  that 
the  houses  were  within  the  city 
of  Lomd/om^  and  praying  an  ac- 
cmittt  of  the  tithes  and  payment 
The  I>efeiidaots  by  their  an- 
swer made  two  points :  first,  that 
the  adte  was  paroei  of  a  dis- 
solved monastery  of  the  Ciit- 
iertitm  ordefi  ai|d  ^aeippt  from 


tathea  i  seootidly,  if  tbey  vws 
Uable,  the  FlaintiflT  had 
ingto  the  statement  in 
a  remedy  before  the  Lord  Mayor 
ooder  the  sUtote  and  decnae  of 
37  Hen.  VIII.  On  the  »d  of 
Dtfceaiiflr  an  acconnt  waa  da- 
creed. 

See  post,  ThM  Wardm  ml 
Minor  Camcm  of  Si.  PmmT*  t. 
Morris,  Vol.  IX,  155.  iflalva- 
hus  T.  ne  Eaat  India  Compm§^ 
XIII,  0.  The  WardemM.  4re.  if 
».  PomCs  t.  KeHU^  t  Fet.  f 
Bern.  I.  The  Warden,  ^  §f 
8i.  PauTs  T.  Tke  Dmm  af  A. 
PauTt,  4PrL  65.  Tke  Jfimr 
OaumeofSi.  PauTs  v.  CriduU, 
5  Prt.  14. 


1705. 
MegliL 
On  a  biU  for 
partition  t|ie 
eoatsof  ezeoo- 
ling  the  com- 
MisaioB  and  of 
an  necessary 
proceedings  in 
the  caose  mnst 
be  defrayed  by 
Ihe  parties  in 
proportion  to 
their  interoits. 


CALMADY  9.  CALMADY. 

^l^riE  bin  was  filed  for  a  commission  tg  make  partition  ot 
an  estatCi  ix\  which  the  Plaintiff's  claiming  under  the 
trusts  of  the  inarrigge  settlement  of  Admiral  Cabnady  were 
biterested  as  to  two-tMrds,  and  the  Defendant,  an  infimt,  wu 
entitled  to  one-third.  In  order  to  shewi  in  what  proportion! 
the  parties  were  entitled,  it  wa^  necessary  to  inveatigate  and 
make  out  the  title,  to  shew,  that  incumbrances  liad  been  di»» 
charged,  and  to  make  a  survey  and  valuation  of  the  estate. 
In  the  course  of  these  proceedings  bills  of  revivor  and  aiqfqple* 
ment  were  filed;  and  a  considerable  expence  was  incurred. 
The  decree  directed  the  pommissiop  (o  issvie :  but  a  queatioa 
arose  as  to  the  costs;  upon  which  a  motion  was  made  on 
each  side  to  vary  the  minutes :  the  object  of  that  for  dbe 
Pluntiffs  was,  that  the  costs  of  all  the  proceedings  ahould  be 
defirayed  by  the  parties  in  moieties :  the  Defendant  inaistedf 
that  the  Court  should  give  no  direction  as  to  the  coats;  fant 
if  an^  costs  ought  to  l^  given»  they  ought  to  be  the  opata  of 

executing 
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•zeciitiiig  the  cbnuniBflioii  didy,   and  in  prop 
interests  in  the  estate. 

SoUcUor  Oeneral  and  Mr,  Stanley ^  for  the 
Where  the  partition  is  equal,  the  eosta  are  borne  equally : 
ToUer  v.  Murreh  1740.  Oreen  v.  Ckere,  Nov.  1767.  Builer 
Vi  SargesoHj  1768.  Bayly  y.  Duke  of  Anemiter^  iTll.  Hyde 
y.  HhUey,  before  the  present  Master  qf  the  BoUt.  The  same 
rule  prevailed,  where  the  interests  were  unequal :  Norri$  t« 
Le  Neve  (10),  July,  174^  In  Todd  t.  Downs,  May  8th, 
174^1  the  costs  of  all  the  suit  as  well  as  the  commission  were 
ordered  to  be  paid  out  of  the  testator's  estate;  which  in  ef- 
fect was  the  same  as  to  make  them  be  borne  equally  acoordihg 
lo  the  shares.  There  are  authorities  on  bodi  sides*  ^  In 
Lucas  T.  Calcm^  the  biH  was  to  set  out  dower:  the  interests 
there  were  unequal;  and  Lord  Tkurhw  gave  no  costs. 

Mr.  Mansfield,  tot  the  Defendant 
Though  there  are  cases,  in  which  costs  have  been  given, 
ihere  are  many  even  in  modem  times,  in  which  none  have 
been  given.    The  jurisdiction  of  making  partition  by  commis- 
aion  is  very  modem,  compared  to  the  common  law  writ  of 
partition.    Though  from  time  to  time  statutes  have  authoriwd 
partition  among  particular  tenants,  who  could  not  have  it  Bt 
common  law,  none  of  them  ever  varied  the  common  law  or 
ever  gave  costs.    Therefore  he,  who  procures  the  partition,  is 
at  the  whole  expence,  unless  the  otiier  will  be  at  expence  for 
his  own  convenience.  This  Court  has  assumed  the  jurisdiction, 
because  it  can  act  more  conveniently.  What  ought  to  be  die 
rule  ?    One  man  wants  a  benefit,  which  the  otiier  does  not: 
why  should  the  latter  pay  an  expence  infinitely  beyond  any 
benefit  he  can  receive.    In  general  both  parties  to  a  partition 
win  be  at  considerable  expence,  each  being  desirous  of  assert- 
mg  his  own  rights  and  getting  the  best  allotment:  but  if  one 
win  not  act,  but  lets  it  be  taken  ex  parte,  ought  he  to  pay 
any  part  of  tiie  expence  ?    If  they  had  waited  till  this  infant 
came  of  age,  he  might  have  been  disposed  to  make  it  witiiout 
coming  to  the  Court  and  without  expence.    This  Court  would 
liave  done  well  in  following  the  rule  of  law.    All  the  autho- 
rities 
(10)  3  Aik.  82,  under  the  date  AprU  28th,  1944. 
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hdes  for  dividing  the  costs  are  without  principle.  The  eoM 
of  the  commission  only  have  been  apportioned,  not  of  |1ib 
pleadings.  No  costs  were  given  in  Bodicot  v.  Sieere,  Jnhf^ 
1738.  Ddvenport  ▼.  HoUUj  July^  VJ4S.  Meggai  ▼•  Meggoif 
1748.  Nicolv*  Maynardi  1748»  and  Lucaa  v.  Calcrq/i  before 
Lord  Thurlow.  There  is  no  colour  of  justice  for  dividing  die 
eosts  in  moieties,  where  the  estates  are  very  unequaL  Whers* 
ever  costs  have  been  given,  it  has  always  beati  in  proportioD 
to  the  interests,  except  in  die  strange  case  mentioned  in 
Ambler,  237,  Nevis  v.  Levene  ( 11  )• 


[♦570] 


Lord  Chancellor. 
This  was  not  much  discussed,  when  it  was  formerly  beflxe 
me,  but  a  very  litde  time  before  it  came  on  ther6  wbm  nt* 
other  cause,  in  which  costs  were  asked  upon  a  partitioo; 
which'  led  me  to  consider  it  I  found,  not  all  the  cases,  tiMt 
liave  been  now  cited,  but  a  good  many  authorities,  in  which 
of  late  the  costs  of  the  ♦commission  have  been  ^ven.  Iwtt 
led  to  consider,  whence  tiiat  variation  of  the  practice  had 
taken  place ;  and  I  approved  of  the  latter  practice ;  for  iB 
the  arguments  against  it  are  in  truth  arguments  against  the 
jurisdiction  of  the  Court  upon  a  bill  for  partitioit.  If  the 
party  has  a  right  to  refiise  to  have  the  estate  divided,  il 
would  be  very  difficult  to  find  a  principle  to  bring  that  case 
into  this  Court.  A  party  choosing  to  have  a  partition  has 
tiie  law  open  to  him :  there  is  no  equity  for  it : .  but  the  juris- 
diction of  this  Court  obtained  upon  a  principle  of  con- 
yenience.  It  is  not  for  the  Court  to  say,  one  party  shall  not 
hold  his  part  of  the  estate  as  he  pleases :  but  another  perMHi 
has  also  the  same  right  to  enjoy  his  part  as  he  pleases,  and 
therefore  to  have  the  estate  divided.  The  law  has  provided, 
that  one  shall  not  defeat  tiie  right  of  the  other  to  the  divided 
estate.  Then  the  only  question  is,  whether  the  legal  mode  of 
proceeding  is  so  convenient  as  the  means  this  Court  affords  to 
settle  the  interests  between  them  with  perfect  fiumess  ud 
equality.  It  is  evident,  the  commission  is  much  more  con- 
venient than  the  writ:  the  valuation  of  the  proportions  is 
much  more  considered:  the  interests  of  all  the  parties  are 
much  better  attended  to;  and  it  is  a  work  carried  <ni  for  tiie 

common 
()1)  See  Sleamti  en  OmH,  48^  note  1. 


CASES  IN  CHANCERY. 


570 


<oininon  benefit  of  both:  therefore  it  is  jnst,  that  both  should 
}>ay ;  but  not  equally:  their  interests  in  the  common  fund  must 
give  the  rule.  They  receive  benefit  exacdy  in  proportion  to 
the  interests  they  ha?e.  But  I  do  not  find,  that  in  any  case 
the  Court  has  gone  farther  than  in  directing  the  costs  of 
issuing  and  executing  the  commission;  and  there  being  no 
Costs  at  all  at  law,  as  far  as  regards  the  suit  herCi  the  Court 
will  leave  them  to  sustain  such  costs,  as  thdr  interests  in  that 
siut  necessarily  put  them  to.  The  idea  has  been  to  make 
them  pay  as  far  as  they  have  interest.  It  has  been  carried, 
upon  sufficient  ground  I  think,  to  the  costs  of  executing  the 
commission  and  not  bejrond  that.  There  is  in  this  cause  an 
«xpence  attending  the  making  out  the  title  to  the  several  parts 
of  the  estate,  because  it  is  a  common  title,  in  which  one  iB 
entitled  to  two-thirds  of  that  thing,  of  which  the  title  is 
vested  in  the  two,  and  the  other,  is  entitled  to  one-third.  It 
was  equally  beneficial  to  both  parties.  In  Narris  v.  Ise  Neve 
the  expence  must  have  been  equaL  The  Le  Neve  family 
had  a  considerable  estate.  At  the  death  of  one  of  them 
the  reversion  in  fee  started  up  in  the  person  of  Narris ;  and 
I  apprehend,  while  the  estate  was  in  possession,  they  had 
mixed  the  boundaries ;  and  then  it  must  be  at  equal  ex- 
pence  (12). 

(12)  1  Fanb.  Tr.  Eq.  18,  &c.    XVII,  533,  where  the  decree 
Post,    Agar    v.    Fairfax ^  Vol.     in  this  cause  is  stated,  555. 
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1795. 
May  13/A. 
npHIS  bill  was  filed  against  two  administrators  with  the  will    Bill  by  annfrt* 

annexed  for  an  account  and  payment  of  the  arrears  of  an  tant  under  a 

annuity  of  50/.  per  am.  bequeathed  to  the  Plaintiff,  and  to  ^»W  for  an  ac- 

have  the  future  pajrments  secured.    The  testator  died  m  India.  ^^^^^  ^'  ^^' 

Oiie  of  the  Defendants  alone  pleaded  the  Statute  of  Limita-  «  ... 

'^  ,        two  admuus-* 

^^"^  trators  with 

the  will  annexed :  one  pleaded*  the  Statnte  of  Limitations  to  so  modi  as 

soaght  satisfaction  for  the  arrears  or  so  mnch  as  was  stated  to  have  accraed 

due  previous  to  sit  years  before  the  bill ;  he  also  by  answer  set  up  an 

agceement  to  relinquish  the  annuity :  plea  over-ruled  witbout  prejudice  lo 

insisting  on  the  same  matter  by  answer. 
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titei  as  to  Id  mudi  of  die  UIl,  as  lought  titisfSMstkm  fer  dii 
arrears  of  die  annuity,  or  so  much,  as  was  stated  to  have  ao- 
emed  due  at  any  time  pterious  to  six  years  before  thie  fifing 
of  the  bin  He  alsd  by  mtwet  s«t  up  an  agreSement  to  refin* 
qaish  this  annuity  in  fiivour  of  (he  re^nary  legnlee. 


[♦578] 


Hr.MUmltt^,  ferOeFlafaitiffi 
It  k  estahfished,  Ai^  the  Statete  of  linutstfona  cannot  be 
pleaded  to  a  UB  for  a  Iqgieyt  Pariet  t.  Ask^  irmkSfi& 
The  many  eaaeti  hiilhidi  the  quesdcin  has  been,  n^iether after 
thirty  or  farty  years  payment  should  be  presumed,  alao  prone 
tU  AB  these  cases  af^  equally  to  an  annoity^  It  is  napes- 
sUa  to  distbguish  between  money  payable  in  gross  and  by 
hHtafanents.  The  rule  as  to  a  legacy  has  sometimes  been  ssU 
to  be  on  the'groond  of  a  trust;  sometimes,  that  it  is  iiiApes* 
sflble  to  say,  firma  what  thne  die  statute  shaQ  run;  the  kgi^y 
being  payable^  wlien  die  executor  shall  hare  possessed  assets 
soSeient  for  debts  and  legacies ;  which  may  be  at  an  indrftnte 
tfaae.  Those  reasons  apply  equally  to  annuity ;  die  latter  psr- 
tMularly  in  this  case,  the  testator  having  died  in  India.  There 
is  one  case,  in  which  Veriieyt  Mcuter  of  the  Rolls ^  took  -a  iSth 
tinction  between  a  legacy  and  an  annuity :  Smattmam  ▼•  jLeri 
Arekiiald  HamUUm^  2Aik.  71,  but  no  reason  is  given;  and 
there  were  other  grounds  for  the  decision ;  for  the  biU  wsi 
filed  above  diirty  years  after  die  annuity  became  due  and  twenty 
years  after  the  death  of  the  annuitant ;  and  on  that  acquies- 
cence by  die  annuitant  and  representatives  payment  would  hare 
been  presumed.  Another  objection  to  this  plea  is,  that  it 
ought  to  appear  with  certainty  to  what  part  of  die  bill  it  applieib 
that  the  Court  may  see,  how  much  of  the  suit  is  at  an  end. 
This  plea  is  in  the  alternative  either  to  the  whole  or  a  part  of 
die  bill ;  and  if  allowed,  it  is  impossible  to  say,  what  part  of 
the  suit  is  at  an  end.  Another  objection  is»  ^that  the  plea 
does  not  state,  that  neither  of  the  Defendanto  undertook 
within  six  years ;  for  an  undertaking  by  one  would  take  it  out 
of  the  statute ;  Whitcomb  v.  Whitings  Doug.  652.  Lastly, 
this  plea  is  over-ruled  by  the  answer :  Gilb.  For.  Rom.  58. 

The  Attorney  General  for  the  Defendant  gave  up  the  plea ; 
but  desired  liberty  to  insbt  upon  the  same  matter  by  answer ; 
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and  stated,  tliat  the  Plaintiff  consenting  to  gi?e  up  her  an* 
nuity  for  the  benefit  of  the  residuary  legatee,  the  fond  was 
applied  with  her  consent ;  and  she  acquiesced  and  made  no 
demand  till  after  the  death  of  the  residuary  legatee,  who  had 
possessed  and  spent  the  property. 

Lord  Chancellor. 
That  may  be  good  matter  of  defence  by  answer.  This  is  a 
very  plain  case.  It  is  clear  the  Statute  of  Limitations  cannot 
be  pleaded  to  a  legacy ;  and  I  should  think  not  to  an  annuity ; 
for  there  is  no  time,  from  which  it  can  run.  Presumption  of 
payment,  permitting  the  assets  to  be  distributed  widiout  daim* 
ing  the  legacy,  are  good  grounds  of  defence.  Orer-rule  die 
plea  without  prejudice  to  the  Defendant's  insisting  on  the  sam^ 
matter  byway  of  answer. 
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FRENCH  •.  DAVIES. 

« 
^HOMAS  DAVIES,  being  seised  m  fee  of  a  small  real 

estate  and  possessed  of  considerable  personal  property^ 
by  his  will  after  directing  his  debts,  funeral  expences^  and 
charges  of  proving  the  will  to  be  paid  by  his  executors  as  soop 
as  conveniently  might  be  after  his  decease,  gave  and  devised 
to  his  wife  EUzctbeth  and  his  friends  John  Earner  and  James 
Atkinson  and  their  heirs  all  and  singular  his  freehold  mes^ 
suages  or  tenements,  lands  and  hereditaments  whatsoever,  as 
well  in  England  as  in  Wales  or  elsewhere,  with  their  and  every 
of  their  respective  rights,  members  and  appurtenances,  upon 
trust  to  sell  the  same  by  public  auction  or  private  contract 
either  together  or  in  parcels,  as  they  his  said  trustees  should 
think  proper  and  be  advised,  for  the  most  money  and  best  price, 
they  could  reasonably  get ;  and  he  directed,  that  the  monies 
arising  from  such  sale  should  be  considered  as  part  of  the 
residue  *of  his  personal  estate,  and  be  paid  and  applied  accord- 
ingly. He  gave  and  bequeathed  to  his  said  wife  all  his  leasehold 
messuages  or  tenement  and  ground-rents  at  Peckham  and 
also  all  and  singular  his  household  goods  and  furniture,,  linen 
and  china,  wine,  Uquors,  coach  and  harness,  implements  and 
VoL^II.  RR  utensila 
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A  widow  caiH 
not  be  pat  to 
election  to  take 
nader  the  will 
of  her  hosbsod 
or  her  dower, 
except  by  ex- 
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utennli  of  household,  stabling  and  gardenings  and  all  odiei 
articles  of  household  whatsoever  (plate,  books,  ready  monejr 
and  securities,  only  excepted),  which  should  be  in  or  about  or 
belonging  to  his  houses  and  premises  at  Blackheaih  and 
Nicholas  Lane  at  his  decease,  to  and  for  her  own  absc^te  ass 
and  benefit ;  and  also  a  sum  of  100/.  to  be  paid  to  her  imme- 
diately after  his  decease  as  a  present  supply ;  and  be  also  gave 
ber  the  liberty  of  residing  in  his  house  at  BlaekkeaiA,  if  At 
should  choose  so  to  do,  during  the  remainder  of  bis  tena 
therein,  or  so  much  thereof  as  she  should  live  and  ccmtinue 
a  widow,  without  paying  rent  or  taxes  for  the  same :  but  if 
ahe  should  decline  to  reside  there  or  should  marry  again,  then 
and  in  either  of  those  cases  he  directed  his  executors  to  seQ 
the  said  leasehold  house  and  premises,  and  apply  the  monq^ 
arising  therefirom  in  the  same  manner  as  the  produce  of  hi| 
said  freehold  messuages  lands  and  hereditaments.  He  gave  to 
his  son  ThamaSf  then  in  partnership  with  him,  the  lease  of  hit 
dweHing-house  and  premises  in  Nic/^olas  LanCp  if  he  should 
choose  to  carry  on  the  trade :  but  in  case  he  should  decline  to 
carry  it  on,  then  the  said  lease  and  premises  were  directed  to  be 
sold  and  the  produce  of  the  sale  was  to  be  applied  in  the  ssa^ 
manner  as  the  produce  of  his  said  freehold  hereditaments.  He. 
gave  to  his  said  wife,  and  the  sud  Earner  and  Atkinson  SOOtt 
upon  trust  either  to  continue  the  same  with  the  approbation  of 
his  son  Thomas  in  the  trade  at  5  per  cent,  or  otherwise  at  their 
own  discretion  to  invest  the  same  in  the  public  iun^s  or  in  resl 
securities  upon  trust  to  permit  his  wife  and  her  assigns  to 
receive  the  dividends  interest  and  proceeds  thereof  for  and 
during  her  natural  life,  if  she  should  so  long  continue  Ui 
widow :  but  in  case  she  should  marry  again,  then  he  directed^ 
that  one  moiety  of  the  said  sum  or  the  securities,  in  which  it 
should  be  invested,  and  of  the  interest  and  dividends  then 
due  thereon  should  immediately  on  such  marriage  &11  into  t&e 
residue  of  his  personal  estate  and  be  considered  as  part 
thereof,  and  that  the  other  moiety  should  be  transferred  to 
Earner  and  Atkinson  only,  who  should  from  thenceforth  stand 
possessed  thereof  upon  trust  to  receive  the  dividends  inteiefli 
and  proceeds,  and  pay  the  same  from  time  to  time  into  die 
proper  hands  of  his  said  wife  during  her  life  for  her  owa 
sole  and  separate  use.    He  also  gave  and  bequeathed  to  hie 
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wife,  Earner  and  Aikinsanf  all  his  plate  (except  his  gold  watch) 
arid  all  his  books  iipon  trust  to  permit  his  wife  to  use  and 
enjoy  the  same  during  her  natural  life,  or  so  long  thereof  as 
she  should  continue  unmarried;  and  from  and  after  her  de«- 
eease  or  marriage,  upon  trust  to  sell  the  same,  and  apply  the 
produce  in  the  same  manner  as  the  produce  of  his  freehold 
and  leasehold  messuages  lands  and  hereditaments;  and  after 
some  pecuniary  legacies  he  gave  all  the  residue  and  remainder 
of  his  ready  money,  securities  for  money,  stock  in  trade,  leasee 
hold  premises  at  Stockport^   goods,  chattels,  debts,  and  per- 
sonal estate  and  effects  whatsoever  and  wheresoever  and  of 
what  kind  or  nature  soever,  whereof,  wherein,  or  whereunto, 
he  should  be  any  ways  possessed,  interested,  or  entitled,  and 
every  part  thereof,  to  his  wife.  Earner^  and  Atkinson^   upon 
trust  to  turn  the  same  into  money  with  all  convenient  speed 
after  his  death  and  invest  the  produce  in  government  or  real 
securities ;  and  as  soon  as  his  said  residuary  estate  should  be 
got  in  or  invested,  or  the  value  thereof  ascertained,  upon  trust 
to  pay,  assign,  or  transfer  one-eighth  part  to  his  daughtem 
Jane  Rashjield  and  Sarah  Davies^  and  Tkatnas  Dames  respec^^ 
tively  for  their  own  use  and  benefit ;  and  upon  farther  trust  td 
apply  the  interest  and  dividends  of  the  remainder  of  his  said 
residuary  estate  or  a  sufficient  part  thereof  for  and  towards 
the  maintenance  and  education  of  all  his  other  five  children 
by  his  said  wife  EUzabeth  :  viz.  EUxabeth,  JVilUam,  Charles^ 
George,  and  Caroline^  till  the  age  of  twenty-one  or  marriage ; 
and  upon  their  respective  attainment  of  that  age  or  marriage 
to  pay,  assign,  or  transfer  all  the  remainder  of  his  said  re- 
siduary estate  unto  and  among  all  his  said  last-mentioned 
children  in  equal  shares ;  and  in  case  of  the  death  of  any  ok 
either  of  them  before  the  age  of  twenty-one  or  marriage,  or 
in  case   his  daughter  Sarah  or  his  son  Thotnas  should  die 
before  his  said  residuary  estate  could  be  ascertained  or  their 
shares  should  become  payable,  then  upon  trust  to  pay  assign 
or  transfer  the  share  or  shares  of  such  of  his  said  children  so 
dying  unto  the  survivors  or  survivor  of  all  his  said  children  by 
ins  dienwife,  equally  to  be  divided  between  them,  if  more 
than  one,  share  and  share  alike ;  and  in  case  all  should  die 
befcnre  their  respective  shares  could  be  ascertained  or  should 
become  payable^  upon  trust  to  pay,  transfer,  or  assign  all  hisr 
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naxA  residuary  estate,  subject  to  a  certain  disposition 
made  of  Jane  RashfieWB  share  in  case  of  her  death  in  favour 
of  her  husband  and  children,  if  any,  unto  his  said  wife,  hii 
son  Lewis  Davies^  and  his  brother  *in  law,  Richard  WilUams, 
equally  share  and  share  alike ;  and  he  appointed  his  wife.  Earner 
Slid  Atkinson,  executors. 

James  French  married  Sarah,  the  testator's  daughter ;  and 
they  filed  the  bill  to  have  the  will  established  and  the  trusts 
performed. 

The  principal  question  was,  whether  the  widow  should  be 
put  to  her  election  to  take  the  benefits  given  to  her  by  the 
wiU,  of  her  dower  out  of  the  freehold  estate.  The  estate  was 
sold  with  her  consent. 


MT.Piggott  and  Mr.  Johnson,  for  the  Plaintiffs. 
The  claim  of  dower  is  utterly  inconsistent  with  the  direc- 
tion to  sell  in  parcels,  if  the  trustees  should  think  fit.  The 
testator  could  not  mean,  that  every  part  should  be  clogged 
with  dower.  He  has  devised  that  very  estate  to  be  sold,  of 
which  by  law  she  would  take  one-third  part.  Since  Zsowrenee 
V.  Lawrence,  1  Eq.  Ab.  218,  219.  S  Vem.  365.  1  Bro.  P.  C 
591,  there  have  been  many  cases :  Lemon  v.  Lemon,  I  JEjr. 
Ab.  353.  8  Vin.  366.  Pitt  v.  Snowden,  before  Lord  Hari^ 
wicke :  Arnold  v.  Kempstead,  Villareal  v.  Lord  Galway,  and 
Jones  V.  Collier,  Amb.  466,  682,  730.  Pearson  v.  Pearson, 
1  Bro.  a  C.  S92.  Wake  v.  Wake,  3  Bro.  C.  C.  255,  (anU, 
Vol.  I,  335.)  Foster  v.  Cook,  3  Bro.  C.  C  347.  These  casci 
prove,  tiiat  it  is  to  be  gathered  from  the  will  and  the  drcum* 
stances,  whether  it  was  intended  that  she  should  have  both; 
and  where  her  claim  impedes  the  effect  of  the  will  or  di- 
minishes the  fund,  it  is  as  plain,  as  if  dower  was  expresslj 
barred. 


Mr.  Grant  and  Mr.  HoUist,  for  the  widow. 
There  is  hardly  enough  to  raise  the  question.  To  entide 
the  Plaintiffs  to  succeed  it  must  be  assumed,  that  in  every  case 
of  this  kind  the  decision  must  be  against  the  widow ;  for  the 
land  is  always  devised  away  and  some  provision  is  made  for 
her  by  the  will.  Nothing  will  deprive  the  widow  of  her  right 
but  express  declaration  or  such  direct  and  manifest  repug* 
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nancy  between  that  right  and  the  disposition  of  the  real 
estate,  that  they  cannot  possibly  stand  together.  The  wife 
has  as  firm  an  interest  as  the  husband.  The  old  and  modem 
cases  perfectly  agree :  the  doubt  arises  from  the  middle  period. 
All  the  cases  were  in  favour  of  the  wife  till  Arnold  ▼•  Kemp^ 
stead.  In  Villareal  v.  Lord  Gahoay  the  claim  of  ^  dower 
was  perfectly  incompatible  with  the  will.  One  circumstance 
has  raised  the  doubt  in  all  these  cases;  the  annuity  to  the 
widow  is  given  out  of  the  very  estate,  from  which  she  claims 
dower:  but  that  has  not  prevailed  lately.  Here  she  has  no 
annuity  charged  upon  the  real  estate.  The  only  disposition 
of  the  produce  of  the  sale  is  to  throw  it  into  the  residue ;  and 
an  interest  is  given  to  her  out  of  the  residue  without  reference 
to  the  mode,  in  which  it  is  to  be  composed.  As  to  the  ob« 
jection  from  the  power  given  to  the  trustees  to  seU  in  parcels, 
may  not  a  testator  give  that  direction,  though  there  is  a 
lease  for  life  upon  the  estate  ?    Her  interest  is  nothing  more. 
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Reply. 
The  question  is,  does  she  disappoint  the  will"?  How  is  the 
estate  to  be  sold  to  the  best  advantage,  if  this  claim  over- 
rides the  whole.  This  is  not  to  be  compared  to  a  lease 
for  life :  the  right  of  dower  is  to  one  undivided  third  of  every 
part  of  the  estate.  The  whole  purview  of  this  will  shews,  it 
is  highly  probable  the  testator  did  not  intend  her  to  have 
both ;  and  that  is  sufficient ;  as  in  the  quiestion  between  the 
executor  and  next  of  kin  upon  an  unbequeathed  residue  the 
presumption  from  a  legacy  to  the  executor  will  do* 


Master  of  the  Rolls, 
The  question  is,  whether  this  will  b  inconsistent  with  the 
claim  of  dower.  For  the  persons  entitled  to  the  residue 
it  is  contended,  and  upon  authorities  undoubtedly  fully  war- 
ranting the  argument,  that  from  the  known  rules  of  construc- 
tion it  is  impossible  to  permit  the  widow  to  avafl  herself 
of  any  benefit  under  the  will,  unless  in  every  respect,  as  far 
as  she  is  able,  she  conforms  to  and  confirms  and  establishes 
the  will  in  all  its  parts;  and  that  her  claim  is  repugnant 
to  and  a  violation  of  his  clear  intent.    If  that  case  is  made 
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1796.        duty   she  cannot  claim  both.    The  first  question    in,   what 
is  the  rule   of  construction,  upon  which  these  cases  ought 
to  be   decided.     It  was  contended  for  the  Plaintifl&,   that 
upon  the  face  of  the  will  it  is  clear,  the  testator  not  only 
could  not  mean,    that   the  widow  should  have  her  dower, 
but  that  he  intended  to  exclude  her.    The  latter  is  the  true 
ground  to  be  taken  in  this  case.    It  is  not  enough  to  con- 
[  ^577  ]      tend,   that  he  did  not  intend   it;  for  she  does  *not  want 
his  intention  in    her  favour ;  but  it   is    necessary   to  prove 
he  intended    to    exclude  her.      If  they   do  not  make  that 
out,  she  has  a  right  to  take  dower  and  to  claim  all  the  other 
benefits ;  for  they  cannot  prove,  he  meant  to  impose  a  cod* 
dition  and  to  make  her  give  up  the  dower ;  and  if  that  is  not 
proved  by  &ir  inference  upon  the  whole  will,  her  right  must 
prevail.     It  is  unfortunate,  that  I  find  myself  in  the  same  sitiH 
ation  as  Lord  Camden  in  ViUareal  v.  Lord  Gakoa^,  under  a 
necessity  of  differing  from  great  Judges  upon  one  side  or  the 
other.     It  is  hardly  possible  to  reconcile  Foster  v.  Cook,  and 
Pearson  v.  Pearson^  with  the  three  cases  in  Ambler,  deter- 
mined by  Lords  Norilmlgion  and  Camden   and  Sir  Thowuu 
SeweU  ;  though  Mr.  HoUist  has  supplied  me  with  a  case  de» 
termined  by  Sir  Tlhomas  Sewell,  which  in  some  degree  seems 
to  deviate  from  his  opinion  in  Jones  v.  CoUier*    But  this  case 
is  different.     It  is  not  a  case  of  a  demand  of  dower  out  of  an 
estate,  firom  which  the  widow  demands  an  annuity ;  for  these 
demands  are  not  out  of  the  same  estate ;  as  they  were  in  those 
three  cases ;  but  this  widow  claims  an  annuity  out  of  a  fund 
composed  out  of  the  produce  of  the  real  and  personal  estate 
mixed  together.     I  do  not  consider  the  2000/.  as  a  specific 
legacy.    The  meaning  is,  that  the  real  estate  should  be  joined 
to  the  personal ;  therefore  I  admit  fairly,  that  she  takes  out  of 
a  fund  composed  of  the  produce  of  both  put  together.     The 
Plaintiffs  say,  it  is  impossible  to  suppose,  the  testator,  when 
he  directed  a  sale,  meant  it  to  be  sold  subject  to  dower ;  for 
that  would  obstruct  the  sale:  but  how  does  she  obstruct  itt 
If  she  insisted  upon  dower,  she  would :  but  suppose  she  coq« 
sents,  as  she  did  here,  and  takes  the  value  of  her  dower  out 
of  the  purchase-money,  it  would  have  no  such  effect     They 
say,  it  is  not  likely,  the  testator  could  intend,  she  should  in* 
sist  upon  that^  which  is  just  so  much  a  diminution  of  the  estate 
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directed  to  be  sold.    What  inference  is  there  from  the  words 
<^  all  my  freehold  estates!"  He  could  onl^  act  upon  her  dower 
by  way  of  condition.    K  I  am  to  admit  the  extent  of  that  argu- 
ment, the  consequence  would  follow,  if  it  was  ibe  case,  not  of 
a  wife,  but  of  any  incumbrancer,  to  whom  an  annuity  was 
given.    Could  that  be  contended?    This  annuity  makes  no 
more  difference  than  if  he  had  giren  her  a  legacy*    It  might 
equally  be  contended,  that  that  would  be  inconsistent  with  the 
sale  of  the  estate.    It  was  strongly  pressed,  that  no  one  caa 
suppose,  if  he  thought  she  would  be  entitled  to  dower,  he 
would  not  have  made  some  provision  for  it.    Suppose  he  did 
not  know  she  was  dowable:  that  will  not  do:  it  must  appear^' 
that  he  did  know  it,  tad  meant  to  *  bar  her,  or  what  she  de-t 
mands  is  repugnant  to  the  disposition.     This  question  luur 
undergone  great  discussion:. and  great  Judges  have  differed 
upon  it   Without  deciding  in  favour  of  the  widow  against  the 
cases  upmi  this  point,  because  this  is  not  exactly  the  same,  I 
incline  to  the  principles  in  her  &vour:  that  is,  to  look  into  the 
will  and  see,  whether  it  is  clear,  plain,  and  incontrovertible^ 
that  the  testator  could  not  possibly  give  what  he  has  given 
consistently  with  her  claim  of  dower.     Lord  Cofwfaiif  who  hai 
given  a  very  elaborate  Judgment  in  ViUareal  v  Zrorrf  Gahoug^^ 
more  fiilly  reported  in  the  Appendix  to  1  Bro.  C.  C.  14,  than 
in  Ambler,  has  taken  great  pains  to  shew  her  claim  of  dow6r 
there  to  be    inconsistent  with    the    disposition*     He  goee 
kt  large  into  it  to  prove  that  her  claim  would  disturb  that 
disposition.      Upon  full  consideration  of  AmoU  v.  Kemp* 
Head,  which  he  admits  to  be  contrary  to  Piit  v.  Snowdeni 
he  takes  a  great  deal  of  time  and  uses  great  ingenuity  to 
prove  the  claim  of  dower  inconsistent  with  the  will.    J  am  not 
much  inclined  to  that.      One  may  go  higheri  if  necessary  % 
for  in  my  opinion  before  I  can  prevent  her  legal  right,  it  must 
be  perfectly  clear.    Lawrence  v.  Lawrence  is  extremely  strong 
upon  principle.    That  case,  which  deserves  particuhir  atten^ 
lion  from  the  authority,  if  conjecture  is  to  be  indulged,  .affords 
jt  pretty  strong  argument,  that  the  testator  did  QOt  intend  the 
widow  should  have  .both.     There  the  heir  pleaded  the  will 
at  law  in  satis&ction  of  dower.    I  do  not  know,  why  that  is 
liot  a  good  plea,  if  she  accepted  that  proviaioii  in  bar  ^  dower: 
but  never  since  that  case  has  it  been  attempted  to  make  that 
a  defence  at  law ;  but  4  bill  has  been  filed  here,  because  the 
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iiicomitlency  of  the  claims  is  a  ground  of  equity.  Loid 
Samers's  opinion  wai  clearly,  that  the  claims  were  inconsis- 
tent ;  and  I  must  suppose  his  opinion  to  be,  that  an  estate  of 
a  larger  amount  than  ohe-third  of  the  whole  estate  would  in 
Equity  be  a  sufficient  bar  (13)«  Lord  Keeper  Wright  re- 
versed that  decree.  Lord  Cowper  would  not  alter  liie  decree 
of  reversal ;  and  the  House  of  Lords  confirmed  it.  TfaerefiMe 
it  is  clearly  decided, .  that  a  gift  by  the  husband  to  the  wife  of 
a  larger  amoimt  than  the  dower  is  no  bar  of  dower;  but  she 
may  claim  both.  I  admit,  this  is  different  fiiom  the  cases  of 
annuities.  Next  came  Lemon  y.  Lemon  reported  in  a  book 
^e  do  not  consider  as  of  very  high  authority :  but  the  case  ii 
taken  firom  Viner.  In  Lawrence  v.  Lawrence  the  proviskn 
under  the  will  appeared  to  be  during  widowhood :  here  it  ap- 
pears by  the  report  to  be  for  life.  One  cannot  say^  how  it  b 
possible  after  these  cases  not  to  admit,  that  a  gift  of  a  larger 
estate  is  no  bi^  of  dower.  Then  comes  that  species  of  *  easei 
upon  annuities ;  and  this,  is  assimUated  to  those;  and  it  is  in- 
sisted, that  upon  the  doctrine  of  the  Judges  in  those  caaei 
this  widow  is  barred.  It  is  necessary  therefore  to  consider, 
how  fer  a  differ^ice  arises  upon  an  annuity  firom  the  estate^ 
oiyt  of  which  she  was  dowable.  The  next  case  was  PiU  t, 
Snowden  before  Lord  Hardwicke^  and  that  is  very  mateiisL 
The  only  note  I  have  been  able  to  find  of  it  is  that  in  the  Ap* 
pendix  to  Browne.  The  testator  gave  50/.  per  annum  payable 
out  of  his  fireehold  and  copyhold  messuages  to  his  wife ;  and 
subject  to  that  annuity  he  devised  those  messuages  absolutely 
to  his  three  children :  the  widow  claimed  both  the  annuity  and 
dower;  and  Lord  Hardwicke  certainly  did  decide  in  her  fr« 
vour;  though  we  have  not  his  reasons.  Arnold  v.  JKempeiead 
is. pretty  nearly  the  same  case;  and  was  decided  by  Lord 
Northingtonf  as  he  generally  did  decide,  very  clearly ;  for  be 
seldom  had  much  doubt.  It  does  not  appear  as  if  PUt  v. 
Snowden  was  mentioned.  This  case  is  directly  contrary  to 
PUt  V.  Snowden ;  and  does  go  to  proye,  that  the  husband 
giving  an  annuity  out  of  his  real  estate  to  his  wife  means  to 
exclude  her  froQo  dower.  In  ViUareal  v.  Lord  Gahoay  Lord 
Camden  says,  it  is  almost  exactly  the  same  case  as  PiU  v. 
Snowden,  and  dtfering  very  little  bom  Arnold  v.  Kempeiead; 

and 
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and  he  found  himself  under  the  very  disagreeable  difBctdty  of         t9B&« 
differing  from  one  or  the  other  of  those  great  Judges.     He 
thought  Pitt  V.  Snowden  bore  more  analogy  to  the  case  before 
him  than  Arnold  v.  Kempstead.     The  principal  reason  he 
gives  is»  that  it  is  inconsistent  with  the  will,  because  the  tes- 
tator had  given  all  his  lands  to  trustees  subject  to  an  annuity 
payable  to  his  wife,  with  a  clause  of  distress  to  her;  therefore 
she  was  to  be  out  of  possession.    With  great  deference  to 
Lord  Camden  let  us  see,  how  that  applies.    She  would  have 
her  writ  of  dower ;  her  third  part  would  be  assigned ;  and  the 
trustees  would  be  left  in  possession  of  all  the  testator's  lands 
that  he  could  give  them.    All  he  could  give  them  was  these 
lands  subject  to  one-third  for  her  life.     Therefore  I  thinks, 
there  is  a  degree  of  ingenuity  in  it,  which  in  this  case  I  am 
not  willing  to  indulge ;  for  if  I  am  not  perfectly  satisfied  as 
to  his  intention,  I  wiU  not  canvass  and  conjecture,  that  he 
did  so'  intend.    That  was  soon  followed  by  Janes  v.  Collier. 
Sir  Thomas  Sewell  canvasses  that  wiU  pretty  much  as  Lord 
Camden  did  the  other.    He  says,  where  a  testator  gives  his 
estate,  he  means  subject  to  dower ;  but  diere  he  gave  all  the 
specific  estate  except  such  charge  as  he  expressed,  which 
he  meant  to  be  the  only  charge.    The  Master  of  the  Bolls 
seems  to  rely  on  the  direction  to  perform  the  contract  for  sale 
of  part  of  the  estate.    ^  That  I  admit  is  evidence,  that  he  cBd      [  ^580  ] 
not  know  his  wife  had  a  right  to  dower,  or  that  be  meant  she 
should  not  insist  upon  it,  because  her  claim  is  perfeqtly  incom* 
patible  with  it.     He  thinks  that  case  stronger  than  ViUareal 
V.  Lord  Gdlway  and  Arnold  v.  Kempstead.    Those  three  cases 
are  contrary  to  Pitt  v.  Snowden;  and  at  least  prove,  t^at  the 
Judges  who  decided  them,  saw  a  manifest  intention  to  bar  the 
widow.     Wake  v.  Wake  seems  to  shew,  that  Mr.  J.  BtMer 
agreed  in  that  opinion.    K  these  case^  had  stood  without  any 
contradiction  from  any  other  great  men,  I  should  have  felt 
great  repugnance  in  seeping  even  with  Lord  Hardwicke*s 
authority  in  any  degree  tp  doubt  the  principles  of  them :  but 
there  are  two  very  great  authorities,  who  do  doubt  the  prin- 
ciples of  those  cases,  as  applied  to  the  cases  of  annuities 
and  dower.     Pearson  v.  Pearson  is  a  very  short  note :  but  it 
pbdnly  proves  Lord  Loughborough's  opinion  as  to  the  inference 
Irom  the  annuity  itself  $  that  the  m^re  cir^upmtan^  of  givipg 
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an  aimuity  out  of  an  estate,  from  which  dower  arises,  is  not  of 
itself  a  suiBcient  bar.  It  was  referred  to  the  Master  to  ]iK{tiire, 
whether  the  estate  was  sufficient  for  both  purposes ;  and  it  is 
said,  the  cause  never  came  on  again.  Lord  Thwrlow  seetfled 
to  think,  he  would  not  have  made  that  reference :  but  I  aai 
not  willing  to  assent  to  that.  I  admit  with  him,  that  nothing 
is  so  dangerous  as  t6  construe  a  will  by  extrinsic  circumstaiioes, 
unless  it  is  so  clear  as  to  exclude  all  doubt.  The  doctrine  of 
election  is  much  more  an  argument  of  conscience  than  aiqr 
thing  else ;  and  it  would  be  unconscientious  in  her  to  elaim 
both,  if  there  is  an  irresistible  presumption,  that  it  is 
his  intention.  Foster  ▼.  Cook^  which  is  very  like  this 
respect  of  the  diminution  of  the  annuity  in  case  of  the  widew*s 
marriage,  is  exactly  the  case  oi  Jones  v.  CoUier;  indeed  the 
testator  uses  the  words  **  all  my  estate.**  Lord  Thurhw  said, 
he  saw  no  reason,  why  she  should  not  have  both.  Therefore 
he  was  clearly  of  opinion,  that  an  annuity  given  to  the  wife  out 
of  the  testator's  estate  and  a  devise  of  all  his  estate  subject  to 
that  afforded  no  foundation  of  an  intention  to  bar  her  claim 
paramount.  In  Wride  v.  dark,  12th  June,  1st  July,  1776,  at 
the  Rottsj  with  which  I  have  been  favoured  by  Mr.  HolUsi,  ibd 
first  question  was,  whether  the  wife  could  take  an  estate  de» 
vised  to  her  and  claim  dower.  Sir  Thomas  SeweU  said,  niiless 
by  express  words  it  appears  intended  to  bar  dower,  she  shall 
not  be  put  to  election;  and  he  held  her  entitled  to  dower; 
and  did  not  go  upon  the  circumstances  so  much,  but  upon 
Lawrence  v.  Lawrence,  and  Lemon  v.  Lemon. 


1:581] 


To  apply  these  principles :  I  am  glad,  I  do  not  exprearij 
contradict  the  authority  of  the  three  cases  in  Ambler^  for  this 
Is  not  quite  so  strong.  Here  there  is  no  disposition  necessarily 
frustrated  or  obstructed.  The  only  argument  urged  is,  that 
the  estate  will  not  sell  for  so  much,  as  if  dower  is  not  insisted 
on.  Am  I  to  say,  any  person  taking  a  legacy  is  to  be  pre* 
vented  from  setting  up  an  incumbrance,  because  the  sale  wiB 
not  be  quite  so  prqduptive  f  That  would  be  going  beyond  al 
possibility  of  fair  inference  i^gainst  a  legal  right.  I  am  not  now 
saying  what  he  would  have  done,  if  he  had  recollected  her 
dower.  Privately  I  am  almost  satisfied,  if  he  had  recollected 
it,  he  ivould  haye  made  a  co^idition  upon  her*    He  has  not 
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done  so  expressly:  has  he  done  it  so  that  I  can  as  a  Judge 
eay,  it  is  impossible,  he  could  mean  her  to  have  both  i  I  can- 
not upon  this  will  say,  she  has  disappointed  him.  It  does  not 
appear,  that  any  legacy  will  be  disappointed.  She  now  claims 
ISLper  annum  out  of  the  produce  of  the  sale,  to  which  sale 
she  consented,  and  the  benefits  under  the  wilL  There  is  no 
inconsistency  in  the  claims.  Therefore  without  affecting  to 
differ  from  the  authorities  I  must  say,  I  do  not  feel  that  clear 
incontrovertible  result  from  the  will,  that  he  meant  to  exclude 
her:  and  when  it  comes  to  be  a  measuring  cast,  it  is  much 
better  not  to  conjecture :  I  never  will :  I  will  always  proceed 
upon  a  certain  conviction,  such  as  a  man  cannot  help  feeling 
upon  all  the  circumstances.  Therefore  I  am  of  opinion,  there 
is  not  enough  in  this  will  to  put  her  to  election  ( 14). 

(14)  Wake  V.  Wake,  ante,  Vol.  I,  335,  and  (he  notes  2d9,  337. 
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^H£  former  branch  of  this  cause  is  reported  anie,  9!72,    Upon  the  re- 

and  4  Bro.  C.  C.  214.  PO"^**  *«  f  »P^ 

*  1    * 

.    The  cause  came  on  upon  the  Master's  report  under  the  m-  [582]        '  ^^^ 
quiry  that  was  directed.    The  report  stated,  that  part  of  the  .fgn-g.  afl '  nl- 
real  estate  was  devised  to  trustees  in  trust  for  the  wife  of  the  |q.  ^^  p  ^^ 
testator  for  life;  remainder  to  his  heir  at  law  in  fee ;  and  it  gnraption    of  a 
was  thought  necessary  to  have  this  will  established  as  to  the  release,    an 
personal  estate  against  the  heir.    The  heir,  who  was  also  a  issue  bei*  og  de- 
legatee,  was  therefore  called  upon  to  execute  a  deed  admitting  clined,  i  he  ac- 
the  due  execution  of  the  will :  he  refused,  thinking  he  might  ^J*"^     ■^•"*8f 

thereby  release  his  remainder  in  fee :  but  at  last  he  was  pre-  .       '   .    .   . 
^  '^       tees  nols  being 

vailed  upon ;  and  then  did  in  order  to  save  expence  confirm  called  o  n  to 
the  wi}L    The  Master  also  found,  that  the  next  of  kin  had  not  refand   what 
released  their  right;  but  they  all  Uved  near  the  testator,  knew  bad  bee«i  ap- 
of  the  will  and  the  dispositions  made  by  it,  accepted  their  le*  plied,  a  md  the 

gacies,  gave  discharges,  and  saw  the  manner,  in  which  the  ^i°o^   being 

w.^^«»  barred  Uv  the 
money     ,„        ^     ^ 

will  or  her 
right  of  election  t^aviog  become  impractioable,  so  much  of  the  pcirsoDill 
residue  bequeathed  to  the  charity,  as  was  secured  on  mortgage,  wa  b  not^ 
withataodiog  the  length  of  time  decreed  to  the  next  of  kin  with  iLilprfMiit 
from  the  filing  of  the  bil). 
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money  was  applied  under  the  wiD ;  and  that  some  of  them 
worked  in  building  the  school.  The  widow  also  accepted  the 
proYbion  made  for  her  by  the  will. 

The  trustees  had  kept  the  accounts  so  regularly,  that  there 
was  no  difficulty  in  ascertaining  the  personal  estate  at  die 
death  of  the  testator. 


May22d. 


Master  ofihe  Rolls. 
I  have  taken  a  considerable  time  in  forming  my  final  opinioB 
upon  this  case;  though  the  principles  upon  which  it  is  to  be 
decided)  were  in  a  great  measure  discussed,  when  the  original 
decree  was  made.  The  bill  certainly  requires  very  extraordi- 
nary circumstances  to  sustain  it  at  so  late  a  period ;  and  die 
first  question  is,  whether  at  this  distance  of  time  it  is  too  late 
to  m^ke  the  claim,  I  shall  afterwards  consider  the  claim  d 
the  widow;  as  to  which  I  have  had  great  difficulty,  and  have 
some  still.  When  the  cause  cam^  on  before,  I  expressed  my- 
self fuQy  as  to  the  great  danger  arising  from  demands  of  a  very 
stale  nature ;  and  I  was  clearly  of  opinion,  that  there  was  no 
such  thing  as  setting  up  length  of  time  against  an  equitable  de* 
mand  as  a  complete  bar  i  I  wish  it  was  so,  as  it  is  as  to  real 
^  estates  and  some  other  demands  in  a  Court  of  Law.    Butwhoi 

I  admitted  that,  as  I  did  fully  in  Hercy  v.  Dinwaody,  4  Bro. 
C.  C,  S57,  {ante  97)  and  in  this  cause,  it  does  not  foDow,  that 
the  bill  may  not  be  dismissed,  though  it  cannot  be  pleaded  tOb 
£^583  ]      The  question  in  all  these  cases  is,  whether  there  are  ^  modfcs 

of  public  policy  or  private  inconvenience  to  induce  the  Comt 
^     \  to  say,  imder  all  the  circumstances  the  suit  ought  not  to  be 

entertained ;   and  if  great  public  inconvenience  would  ariae, 

and  the  stale  demand  would  involve  the  parties  in  endles 

difficulties  in  clearing  the  accounts,  difficulties  arising  firom  die 

negligence  of  the  other  parties  lying  by,  I  very  much  concur 

with  the  principle  Lord  Cowper  lays  down  in  Paoky  ▼•  iZoy, 

-  1  P.  Will.  355,  which  in  Hercy  y.  Dinwoody  I  cited  as  it  is 

given  by  Mr.  Cox ;  and  I  believe  I  was  accurate  in  it*     Loid 

-  Cowper  there  guarded  his  affirmance  of  the  decree  with  Ids 

Exaci^r  pays  reasons;  and  puts  the  case  of  an  executor  paying  in  discharge 

debts  wfth  mo-  ^f  debts  money,  that  he  had  received  under  a  deereCj^  which 

•ey  leoeived  deotc 

viider^  decree, 

ivhiel  is  reversed,  he  muit  refand  i  otherwbe,  if  the  ^ppeid  is  d^layed^ 
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decree  was  reviersed  upon  appeal,  and  saidj  the  executor  must 
refond ;  but  it  would  be  otherwise,  if  the  Defendant  had  de- 
layed the  appeal,  and  willingly  stood  by,  while  the  executor 
paid  away  the  money ;  for  that  would  be  drawing  the  executor 
into  a  snare.  It  is  a  very  sensible  rule,  that  parties  shall  not 
by  neglecting  to  bring  forward  their  demands  put  others  to  a 
state  of  inconvenience  subjecting  them  to  insuperable  diffi- 
culties. Against  such  a  bill  undoubtedly  the  Court  ought  to 
set  its  face.  Then  is  there  in  this  instance  that  degree  of 
laches  and  neglect,  that  a  Court  of  Equity  will  not,  as  Lord 
Camden  expresses  it  in  Smith  v.  Claif  (15\  be  called  into 
activity  by  such  a  Plaintiff.  If  from  the  Plaintiff's  lying  by  it 
is  impossible  for  the  Defendants  to  render  the  accounts  he 
calls  for,  or  it  will  sulirject  them  to  great  inconvenience,  he 
must  suffer;  or  the  Court  will  oppose,  what  I  think  the  best 
ground,  public  convenience*  The  question  is,  whether  these 
principles  apply  to  this  case :  but  first  I  shall  mention  another 
ground,  the  presumption  that  the  demand  itself  has  in  some 
manner  been  satisfied  or  released.  That  is  a  ground  perfectly 
different  from  a  bar;  and  prevaUs  as  much  in  this  Court  as  it 
has  by  modem  determinations  been  wisely  held  to  do  at  law. 
Every  presumption,  that  can  fisurly  be  made,  shall  be  made 
against  a  stale  demand.  It  may  arise  firom  the  acts,  of  the 
parties ;  or  the  very  forbearance  to  make  the  demand  affords  a 
presumption  either  that  the  claimant  is  conscious  it  was  satis- 
fied, or  intended  to  relinquish  it.  At  law  in  suits  where  the 
title  can  be  made  good  only  by  matter  of  record,  as  letters 
patent,  or  even  where  a  private  act  of  Parliament  was  neces- 
sary, the  presumption  holds,  though  neither  of  those  instru- 
ments, which  ought  to  be  upon  record,  can  be  found.  Deeds 
also  are  presumed  to  have  been  lost  (16). 

It  remains  now  to  consider,  whether  upon  either  ground, 
public  or  private  inconvenience  resulting,  or  any  presumption, 
that  can  reasonably  arise,  I  ought  to  entertain  or  dismiss  this 
bill.  As  to  a  release,  I  did  not  think  it  quite  ripe  upon  that 
point ;  for  that  was  matter  of  fact,  which,  if  necessary,  might 
have  been  put  into  a  mode  of  trial  more  satisfactory  than  an 

examination 

(15)  Amb.  645,  and  in  the  note  to  Dehraime  v.  Brawne^ZBto. 

c.c.mz. 

.(16)  See  the  note  ante,  page  15. 
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Every  fair 
presumption  is 
to  be  made 
against  a  stale 
demand. 

Matters  of  re- 
cord are  pre- 
snmed. 

Deeds   are 
pretmned  to 
be  lost 
[684] 
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examinntion  without  die  power  of  cross-examinadaii.    As  ti 
the  other  part  of  Ae  case  it  might  have  happened^  that  die 
trustees  taking  possession  of  the  personal  estate  and  not  aware 
of  the  law  might  in  the  course  of  so  many  yean  have  oon» 
ducted  themselYCs  so  as  not  to  be  able  to  prove,  of  ^idiat  dit 
personal  estate  consisted  at  die  death  of  the  testator.     They 
might  have  kept  such  accounts,  that  it  would  have  been  k^ 
possible  to  determinej  whether  the  Plaintiffs  could  have  made 
any  specific  demand  upon  any  part  of  the  personal  estate. 
If  so,  I  should  have  dismissed  the  bill.    If  the  executors  had 
lost  the  accounts,  I  should  not  have  punished  them ;  for  ex* 
ecutors  are  not  bound  to  keep  accounts  diirty  years.     Tlie 
Plaintiffs  are  so  conscious  of  that,  diat  they  do  not  call  on  the 
trustees  to  account  for  what  has  been  disbursed  before  tof 
demand  made;  and  therefore  it  is  insisted,  no  such   incon- 
venience will  arise;  as  diey  only  desire  such  an  account  as  can 
be  given,  and  are  willing  to  take  diat  part  of  the  personal  estates 
that  appears  to  have  consisted  of  real  securities,  and  demand 
no  account  of  interest  fiurdierthan  the  time  of  filing  the  biU.  It 
appears,  that  the  trustees,  who  by  their  conduct  have  doos 
themselves  great  credit,  have  kept  such  accounts,  diat  there  u 
no  difficulty  in  finding  the  personal  estate  at  the  death  of  dtt 
testator.  Therefore  I  made  that  reference  to  the  Master.   It  is 
contended,  diat  die  confirmadon  of  the  wiQ  by  the  heir  was  a* 
complete  release  of  any  claim  he  might  have  upon  the  personal' 
estate ;  but  that  cannot  be  supported.    It  was  done  otto  itUmim 
upon  taking  his  legacy.     Upon  the  result  of  the  inquiry  it  is 
said,  it  may  be  presumed,  the  next  of  kin  intended  to  relinquish 
dieir  claim.    On  the  other  hand  it  is  argued,  as   if  gning 
money  to  a  charity  is  so  odious  a  purpose,  that  nothing  shooid 
be  presumed  in  favour  of  it.    To  that  I  can  by  no  means  agree. 
I  would  presume  for  that  as  well  as  for  any  thing  else.    It  is 
said,  such  a  release  could  not  be  without  a  bargain  and  sale 
enrolled  for  a  year.    A  pretty  strong  answer  has  been  given 
to  that;  that  diis  was  no  legal  demand.     Suppose  it  was  m 
their  own  hand-wridng,  as  it  was  from  the  heir,  a   declara- 
tion, that  they  would  relinquish  all  claim  at  law  or  in  equity:' 
is  it  possible,  this  Court  would  let  them  after  twenty  years 
or  their  representatives  say,  this  lease  would  not  bar  them 
under  the  Statute  of  Mortmain.     That  circumstance  would 

have 
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have  been,  a  complete  bar  without  donbt.  The  question  bein {[« 
whether  the  executors  were  trustees  for  the  next  of  kin  or  the 
charity,  the  former  having  only  $n  equitable  demand  might 
undoubtedly  have  done  so.  They  would  also  be  barred  upon 
the  ground  of  gross  fraud.  If  I  had  any  doubt  in  my  qundy 
that  such  presumption  could  not  be  raised^  I  would  send  it  tQ 
a  farther  inquiry :  but  upon  full  consideration  I  am  satisfied, 
that  it  is  impossible  by  any  fair  presumption  to  infer,  tbat.theset 
parties  being  cognisant  of  their  rights  slept  upon  them,  or 
ever  intended  to  relinquish  what  I  must  say  upon  the  wbohs 
complexion  of  the  case  they  never  knew  they  had  aright  to. 
That  is  a  presumption  the  circumstances  almost  afford :  for  if 
they  had  released,  it  is  impossible  not  to  suppose,  the  trustees 
who  have  kept  such  accurate  accounts,  would  have  had  a 
release  from  them  of  this  right  as  well  as  of  their  legades  and. 
as  well  as  they  had  from  the  heir.  The  law  was  very  little, 
known.  Sir  John  Strange  first  determined  it  about  fourteen 
years  after  the  statute.  K  before  that  time  parties  not  know-^ 
ing  the  law  had  permitted  the  trustees  to  dispose  of  the  pro-, 
perty,  I  think  a  Court  of  Equity  would  not  have  punished* 
them.  This  will  was  made  seven  years  afterwards*  All  the 
circumstances  shew,  the  parties  did  not  know  it:  if  this  noble, 
family  had  known  it,  I  am  sure  they  would  have  disclosed  it 
and  taken  a  release.  If  it  was  desired,  I  would  hardly  refiise 
an  issue :  but  I  think  it  a  vain  thing.  No  jury  could,  I  think, 
infer,  that  this  demand  was  released. 

If  that  is  so,  the  next  question  is,  what  inconvenience  would 
arise,  that  ought  to  bar*  The  Plraitiffs  do  not  demand  the 
interest  already  distributed  through  their  default.  If  the  ac- 
counts of  the  personal  estate  could  not  be  now  obtained,  and 
it  was  impossible  to  know,  to  what  the  Plaintiffs  were  entitled, 
that  is  a  sufficient  reason  for  saying,  they  should  not  have  it, 
and  rob  the  charity,  because  they  could  not  tell  what  belonged 
to  them  and  what  to  the  charity.  But  that  is  unfortunately  not 
the  case.  Then  the  only  inconvenience  will  be,  that  the 
charity  will  now  cease  to  have  the  benefit  of  so  much*  That 
is  certainly  to  be  lamented :  but  it  will  not  involve  any  person 
in  difficulties  to  be  attributed  to  the  neglect  of  the  Haintiffs. 
Therefore  desiring  to  be  understood  by  no  means  to  give  any 
countenance  to  these  stale  demands,  any  more  than  I  did  ia 

Hercy 


IWf. 


PicicRaiK<i 

IN 

Lord- 


£86 


CASES  m  CHANCERY. 


1706. 

PlCKBRlKO 

Lord 
Stamford. 


Herejf  v.  Dimooody^  or  Lord  Camden  in  SmUh  tr.  Cbj%  or 
Lord  Thmhw  in  Lord  Dehraine  v.  Braume,  but  upon  the  eir- 
eumstanoesi  that  there  is  nothing  inducing  great  public  cv 
private  inconveniencCi  that  the  accounts  are  found,  and  that 
the  trustees  are  not  called  on  to  account  for  what  has  been 
disbursed,  I  am  bound  to  decide  in  fiivour  of  the  Phiintiffs. 

Then  as  to  the  widow's  case,  nothing  can  shew  the  danger 
and  difficulty  attending  stak  demands  more  ;  for  she  would 
clearly  have  been  entitled  to  one  half  of  this  personal  estate; 
and  they  now  come  for  the  whole ;  and  she  had  apparent 
upon  the  will  an  option  given  to  her,  whether  she  would  take 
the  provision  for  her  or  not  I  have  considered,  whether  it  is 
possible  to  relieve  her  against  a  case,  I  admit,  of  extreme 
hardship.  The  testator  supposed  she  had  a  right  to  dower 
and  two-thirds  out  of  his  personal  estate.  The  fact  is,  it  was 
in  his  power,  though  he  did  not  know  it,  to  bar  her  of  any 
part  of  his  personal  estate.  If  it  had  been  discovered  at  the 
time  of  making  the  will,  I  doubt,  whether  she  would  have  had 
an  option;  and  the  question  is,  whether  the  will  upon  the  h» 
of  it  does  not  operate  to  this  extent,  tiiat  she  should  have  no 
part  of  the  personal  estate  except  what  he  thought  fit  to  g^ 
her ;  and  then  she  cannot  set  up  any  demand.  K  that  is  ml 
so,  I  should  have  great  doubt ;  for  if  she  cotdd  then  have 
made  her  election,  why  is  she  not  to  have  the  benefit  of  her 
ign<Nrance  as  well  as  they  ?  But  if  in  fairness  she  would  be 
entitled  to  an  election,  how  can  that  possibly  be  made  ?  Who 
can  make  it  ?  It  is  impossible  to  say  upon  what  ground  to  take 
it,  what  is  the  value  of  the  estate,  and  how  much  has  been 
taken  out  of  it.  Therefore  even  suppo^ng  she  might  hate 
elected,  there  is  at  this  distance  of  time  so  much  difficulty  and 
ipconvenience,  that  I  cannot  decree  in  her  favour.  But  I  con- 
fess, I  am  of  opinion,  that  if  the  case  was  recent,  it  would  be 
very  difficult  for  the  widow  to  have  made  any  claim  to  any  pait 
of  the  personal  estate,  except  what  he  chose  to  give  her.  It 
is  fair  to  infer,  that  if  he  had  known  his  power,  he  would 
have  barred  her.  It  is  true,  he  meant  not  to  die  intestate : 
but  contrary  to  his  intention  he  dies  intestate  as  to  that  part  \ 
and  if  he  thought  he  had  dbposed  of  it,  the  next  of  kin, 
unless  it  is  given  to  somebody  else,  will  take  it.  It  iahaid 
upon  the  widow,  if  she  could  originally  have  made  claim :  bat 
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t  think'  she  could  not.  I  must  therefore  declare,  that^  th^ 
Plaintiffs  are  entitled  to  such  part  of  the  personal  estate  of  the 
testator,  as  existed  upon  real  securities  at  the  time  of  his 
death,  with  interest  from  the  time  of  ^filing  the  bill;  unlesi 
lui  issue  is  desired ;  which  I  beUeve  they  will  hardly  do.  The 
costs  of  the  suit  must  come  but  of  the  general  fund. 


17M. 

PlCKERIKG 
V. 

Lord 
Stamford* 

[  ♦SST  ] 


'    The  Defendants  declined  an  issue  ( 17  ). 

.,  (17)  See  the  final  decision  of  was  reversecl  by  the  Master,  o^ 

.this  caase,  post.  Vol.  Illy  332,  the  Rolls  on  a  re-hearing;  and 

402,  where  this  decree,  as  far  that  reversal  was  affirmed  by  the 

as  it  decided  against  the  widow.  Lord  Chancellor  on  appeal.    • 


Costs. 


GILLAM,  Ex  parte. 

^T^HE  object  of  this  petition  was  to  obtam  an  order  under 
the  statute  4  Geo.  II.  e.  10.  upon  a  person,  whom  the 
Master  reported  to  be  a  mere  trustee  of  a  satisfied  mortgage 
and  a  lunatic,  to  convey  the  estate.  No  commission  had 
Issued.  » 

Mr.  Sutton,  for  the  Petition. 
:  There  is  nothing  in  the  Act  to  confine  it  to  persons  found 
iunatics.  In  Ex  parte  Marchioness  of  Anaandale,  Amb.  80» 
iLord  Hardwicke  states  the  question.  The  statute  15  Geo.  II. 
V.  30.  against  the  marriages  of  limatics  seems  to  adopt  the  dis* 
tinction,  being  expressly  confined  to  lunatics  found  so  by  in- 
quisition. InCo.IAt.  2if7a.  the  term  *' non  compos'*  is  con- 
sidered as  much  more  general  than. "  lunatic'*  or  ''  idiot/* 
knd  applicable  to  a  deprivation  of  reason  firom  illness  or 
drinking. 

Lord  Chancelloiu 

There  would  be  not  much  harm,  if  I  was  empowered  upon 
petition  to  order  any  person,  a  mere  trustee  or  a  mere  mort- 
gagee, to  convey  the  legal  estate :  but  I  apprehend  I  have  no 
auch  authority :  it  can  only  be  by  a  bill  filed.     This  person  is 

Vol.  II.  SS  ffl 


1706. 
•iMne  6f A. 
A  trustee 
found  a  lunatic 
by  the  Master's 
report  cannot 
be  ordered  to 
convey  under 
the  statute 
4  Oeo.  11.  c.  10. 
unless  a  com- 
mission of  lu- 
nacy has  is- 
sued. 
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1796.         iU  aod  disordend  ujpen  tbe  evidence  givn  in  the  Bflasterli 
^'"^^  4)ifice :  bat  there  is  no  reason  to  denominate  him  a  lunatie. 

Ex  parte.  He  is  esLsotly  iti  the  situation  of  all  other  persons  in  point  of 
bm.  The  diflSculty  I  feel  is,  that  I  am  taking  upon  the  aft- 
datit  of  a  physidan  the  Gognisance  of  the  state  of  this  man's 
mind  and  his  legal  capacity ;  which  in  Courts  of  jusliee  is  Is 
be  established  by  an  inquest.  The  words  of  the  statute  wiD 
[  ^588  ]  apply  to  the  cases  respectively:  there  may  be  cases  ^ where 
the  lunatic  is  in  such  a  situation,  that  it  b  phyaicaHy  impos- 
sible to  obtain  the  execution  from  him :  in  that  case  execution 
by  the  committee  alone  is  suflScient.  Apphcadons  have  been 
made  for  that ;  and  for  that  reason  it  was  necessary  for  die 
statute  to  put  it  disjunctively.  Except  in  that  case  all  these 
acts  are  done  by  the  committee  and  the  lunatic.  This  may  be 
done  by  taking  out  a  commission.  This  is  an  inconveiiience: 
but  I  do  not  feel  the  remedy  for  the  inconvenience  without 
assuming  an  authority  rather  beyond  bounds. 


Bfr.  Dieketu,  the  Register,  mentioned  a  petition  Eip  partt 
Peaeaei  belbie  Lpid  Thttrlow. 

BoUdUr  GeneraL 
I  was  in  that  petition.  Lord  Thurlfiw  first  made  the  ordov 
then  suspended  it  and  at  last  dismissed  the  petition.  He 
doubted  the  case  of  Otto  Lewis  (18)  i  but  thought  Jut  distin- 
guishable; as  he  had  been  found  a  lunatic  by  a  competent 
jurisdiction  in  the  country,  in  which  he  was  ;  LcMrd  2TkmHm 
Ihought,  that  might  be  a  sufficient  ground  to  consider  lam 
a  hmatic  |  the  eountvy,  which  is  alone  the ,  judge,  having 
fmmi  him  so* 

Lord  Chancbllor.. 
Aperson found      That  distinction  I  think  a  very  sound  x>nej;  fiur  ibe  peraaml 
a  lunatic  by  a    capacity  in  general  is  regulated  by  the  law  of  the  country^ 

eOmpetent  jo-  ^,^mm,^,mmm,mmmmm^mmmmmm^^m>mmm,mmm^ 

risdiction  The  petition  was  dismissed  (19). 

abroad  may  be 

considered  a         (is)  1  Fei.  498,  cited  in  Am-  cellar  on  petition  to  appoint  fth 

lunatic  here.     ^^  ^^  ^^^^  ^  convey  for  the  Innatie, 

(19)  The  statute  1&2  Geo.  TV.  although  not  ibnnd  so  under  s 

c.  114,  authorizes  theXorrfCfton-  commission* 
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STANDEN  V.  STANDEN. 

STANDEN  V.  EDWARDS, 

STANDEN  V.  BOOTH.  ,     ^^*-     . 

Jwne  9ik,  lOlA. 

f9IARLES  MILLAR  by  his  will  gave  the  sum  of  20(M.  to    Awrong  de- 
trustees  upon  trust  to  plaoe  "  Charles  Millar  Si^ndeti  «cription  of  a 
^  and  CaroUne  Elixabetk  Standen,  Intimate  son  and  daugh^r  ^^  *  ^    "^ 
^^  of  Charles  Standee  now  residing  wiA  a  company  of  players,-*    •  ^^  ^  y^^ 
'  apprentices,  as  the  trustees  should  think  fit    The  testator  i^y  name, 
iiien  directed  his  real  estate  to  be  sold ;  and  gave  the  money    Devise  of  real 
arising  from  the  sale  and  the  residue  of  his  personal  estate  in  estate  to  be 
trust  for  his  wife  for  life ;  and  after  her  decease  as  to  one  >^old,  and  the 
moiety  for  such  person  or  persons  as  she  should  by  any  deed  P>^^^  ^*"^ 

XX  writing  or  by  wiH  with  two  or  more  witnesses  appoint,  and     f  j^"^,    , 

estate  to  testa- 
Ibr  want  of  appointment,  for  "  all  the  legitimate  children  of  ^^^,^  ^y^  ^^^ 

**  Charles  Standeu   living  at  his  decease,  share  and  share  yS^  ^y|  power 

**  alike;"  and  if  biit  one,  then  for  diat  one ;  '^  and  if  it  should  to  appoint  a 

^^  happen,  thait  there  should  he  no  legitimate  child  of  Charley  moiety  by  deed 

^  Standen  Hying  at  his  decease,"  then  for  WiUiam  Setoard,  one  or  wiU  with 

jof  the  trustees,  his  executors  and  administrators.    The  tea-  *^®  ®'  "^"^ 

tator  gave  the  other  moiety  in  trust  for  "  Charles  Millar  Stm^  witnesses :  the 

oflitate  was  not 
f*  den  and  Caroline  Elizabeth  Standen^  legitimate  son  and      « . .  ^      .^ 

^^  daughter  of  Charles  Standen^^  equally  between  them,  share  haTing  no  other 

«nd  share  alike ;  with  survivorship  between  them  in  case  of  real  estate,  by 

the  death  of  either  before  the  age  of  twenty-one  or  marriage ;  will  with  three 

«nd  if  it  should  happen,  that  both  of  them  should  die  before  witnesses  gave 

the  age  of  twenty-one  or  marriage,  then  he  gave  it  in  trust  for  ^P^^^^o  lega- 

5*  such  of  the  legitimate  children  of  Charles  Standen""  as  should  ^*^:  •ome  de- 
-      ,.  .  1.      ,  n   1  .  n    1  1  scnbedtohave 

■be  nvmg  at  the  decease  of  the  survivor  of  those  two,  share  i^      i^^    i^ 

and  share  alike;  if  but  one,  for  that  one ;  and  if  there  should  band*s   and  all 
be  no  sudi  child  living  at  .the  decease  of  the  survivor,  or  the  rest  resi- 
*all  should  die  before  the  age  of  twenty-one  or  marriage,  due  and  re- 
then  for  William  Seward,  his  executors  and  administrators ;  winder  of  her 

and  he  appointed  his  trustees  with  his  wife  to  be  his  ex-  ^**^  V^^  *'" 

feots  of  what 

ccutors.  ^  • .  J 

natnre  or  kind 

soever,  and  whether  real  or  personal,  and  all  her  plate,  china,  linen,  and 

other  nteosih,  which  she   should  be  possessed  of  interested  in  or  entitled 

to  at  her  decease:  die  power  is  execoted  by  the  residuary  olaose.    E?i- 

dence  of  cooTersations  with  the  person,  who  drew  the  will,  to  shew  tha 

testatrix  had  qo  other  real  estate,  refeoted. 
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The  real  estate  Was  not  sold.    The  testator's  widow 

the  rents  and  profits  and  the  produce  of  the  personal  estate 

for  her  life ;  and  by  her  will,  after  disposing  of  some  specific 

articles  and  a  gold  watch  and  some  jewels,  which  she  described 

to  have  been  her  husband's,  she  gave  the  residue  thus :  **  aU 

the  rest,  residue  and  remainder  of  my  estate  and  effects  of 

what  nature  or  kind  soever  and  whether  real  or  personal  and 

all  my  plate,  china,  linen  and  other  utensils,  which  I  shaH 

be  possessed  of  interested  in  or  entitled  to  at  the  time  of 

my  decease,  subject  to  and  after  payment  of  all  my  just 

^  debts,  funeral  expences  and  charges  of  proving  my  will  and 

*^  specific  legacies  I  give  to  my  worthy  fiiend  Samuel  Hcwaxi 

*'  for  his  own  use  and  benefit;  and  I  do  appoint  him  my 

**  executor.** 

This  will  was  attested  by  three  witnesses.     The  testatrix 

had  no  other  real  estate  than  that  directed  by  her  husband's 

will  to  be  sold.    Charles  Standen  in  1755  married  Anne  Lewis. 

The  Defendant  Cltarles  Standen,  the  only  issue  of  that  mar^ 

riage,  was  bom  in  1758.    There  was  an  objection  to  the  va^ 

lidity  of  the  marriage ;  and  the  parties  after  cohabitation  fbf 

six  or  seven  years  separated  under  articles  of  agreement;  audi 

Anne  Lewis  went  by  her  maiden   name.    In  1769   CAarla 

Standen  the  father  married  An$ie  Gooch;  who  lived  with  him 

as  his  wife  till  her  death..    Charles  Millar  Standen,  Caro&ne 

Elizabeth  Standen,  and  others,  children  by  the  second  mai> 

riage,  were  the  Plaintiffs. 

Under  a  reference  to  the  Master,  Charles  Standen,  the 

Defendant  was  reported  the  only  legitimate  child.  Afierwaidf 

an  issue  was  directed;   and  the  verdict  was  in  his   fiivour* 

Lord  Thurlow  being  much  dissatisfied  with  the  verdict  iSt 

rected  another  trial;  in  which  there  was  also  a  verdict  for  the 

Defendant  Charles  Standen {20).    Upon  the  equity  reserved 

the  questions  were,  first,  whether  the  Plainti£&  CJkarles  JUiflar 

Standen  and  Caroline  EliMabeth  Standen  were  entitled  to  tbt 

interests  under  the  will  of  Charles  Millar  given  to  them  hf 

name,  but  under  the  wrong  description  of  legitimate  childmLC 

secondly,  whether  the  residuary  dause  in  the  will  of  Mrs.  MU- 

lar  was  a  good  execution  of  her  power  of  appointment  under 

the  will  of  her  husband :  if  not,  thirdly,  whether  the  PJaintifi 

were 
(20)  Ante,  Vol.  I,  138. 
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Were  entitled  to  share  with  the  Defendant  Charles  Standen 
under  the  trust,  for  want  of  appointment  of  that  moiety,  for 
all  the  legitimate  children  of  Charles  Standen.  ^Evidence 
of  conversations  with  the  person,  who  drew  Mrs*  Millar's  will, 
to  shew  she  had  no  other  real  estate  than  that  directed  by  her 
husband's  will  to  be  sold  was  rejected  (SI  )• 


1795. 


Standbh 

V. 

Standen. 
[•691  ) 


Attorney  General  and  Mr.  HoBUt,  for  the  PlaintiflFs. 
'  It  is  impossible,  that  an  inaccurate  description  of  a  legate^r 
will  destroy  the  effect  of  a  legacy  given  to  him  naminatim^ 
l*herefore  Charles  Millar  Standen  and  Caroline  EUxabeth 
Standen  are  entitled  to  the  benefit  of  the  9001.  and  the  moiety, 
over  which  the  widow  had  no  power  of  appointment.  If  the 
will  of  the  widow  is  no  execution  of  her  power,  they  are  also 
entitled  to  shares  of  that  moiety,  over  which  her  power  ex- 
tended ;  for  it  is  impossible  from  the  mere  fact  of  the  finding 
to  infer,  that  the  testator  did  not  mean  to  comprise  under  the 
terms  *^  legitimate  children**  those,  whom  in  a  preceding  and 
a  subsequent  passage  he  has  expressly  called  so;  and  then, 
as  he  could  not  consider  the  other  Plaintiffs,  who  are  children 
of  the  same  parents,  as  iBegitimate,  they  are  entitled,  though 
inaccurately  described. 

The  Counsel  for  the  Plaintiffs,  and  Mr.  Lloyd^  Mr.  Gra* 
ham,  and  Mr.  Onslow  for  the  Defendant,  Charles  Standen, 
argued,  that  the  widow^s  power  was  not  well  executed. 

It  is  necessary  some  way  or  other  to  specify  an  intention  to 
execute  a  power.  There  is  no  reference  to  the  power.  Ok^ 
T»  Heath,  1  Ves.  135,  has  no  analogy ;  for  there  the  testatrix 
took  notice  of  the  power  and  meant  to  execute  it;  and  the 
object  failing  in  her  life.  Lord  Hardwicke  gave  it  to  the  resi- 
duary legatee  upon  other  grounds.  Subsequent  cases  have 
put  it  beyond  doubt.  In  Andrews  v.  Emmot,  2  Bro.  C.  C. 
297,  very  extensive  words  were  held  insufficient;  though  the 
residuary  clause  could  have  no  operation,  if  it  was  not  an 
taecutioR  of  the  power^  and  in  Buckland  v.  Barton^  9  Hen. 
Slack.  186,  a  residuary  clause  almost  exactly  such  as  this  was 
held  not  a  good  execution  of  a  power;  and  one  of  the  Judges 
cited  Sir  Edward  Clere's  Case,  6  Co.  17,  b. 


(21)  See  the  nolo,  aatc,  Vol.  I,  267.    1  BaU.  Sf  Beat.  542. 
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vm^ 


8TANDBN 

Standbn. 


S^Ueifyr  General  tod  Mr.  Mamffieidi  fer  Ae 
i^presentative  of  Mr.  HouftkrA 
A  power  may  be  executed  without  bring  taken  notioe 
Bs  parte  Caswel,  1  Ati.  559.  The  wiH  of  this  teststrix  bad 
three  ^  witnesses  merely  on  account  of  this  estate ;  which  miglil 
by  agreement  with  die  children  be  eantmued  real  estate,  and 
in  fact  was  so  at  her  death.  The  words  **  interested  m  or 
entitled  to"  are  to  distinguish  this  from  her  absolute  personal 
property.  She  uses  words  equiv^alent  to  **  whieh  I  have 
power  to  dispoiie  of/'  and  that  do  not  appV  to  that,  of  wludi 
ghe  had  the  absolute  disposition.  The  third  witness  to  a  wQ 
pf  this  description  is  strong  to  shew,  the  word  ''  real**  was  boI 
thrown  in  of  course.  In  the  cases  cited  ih&t^  ar^  no  wmdi 
but  what  apply  clearly  to  personal  estate. 


Reply- 
It  must  be  admittedi  that  without  the  word  *'  veal**  iq^ 
the  authorities  there  could  be  no  question.  People  withont 
any  landed  property  have  frequently  three  witnesses,  it  it 
remarkable,  that  she  has  not  said  her  husband's  real  estate^ 
nor  described  it  by  the  situation,  ifiid  yet  she  has  described 
the  watch  and  jewels  as  her  husband's*  An  interest  in  pio: 
perty  and  a  power  of  disppsing  are  perfectly  contrasted. 


Jsae  lOtk. 


Lord  Chancellor. 
As  to  Charles  MUar  Standen  and  CaroBne  Elizabeth 
l^anden  the  question  is  not  very  great ;  for  a  wrong  descnp- 
tion  certainly  will  not  take  away  their  legacies.  The  argumsil 
is  a  strong  one,  that  if  he  meant  those  two  as  legitinsts 
children,  he  must  mean  all  subsequent  children  jof  the  ssias 
marriage  to  be  legitimate;  and  yet  I  do  not  know  how  la 
hring  them  in  as  legitimate  children,  when  they  aire  not  so. 


l^d  Cha^celloiu 
The  point  as  to  legitimi^sy  does  not  arise;  for  after  tba 
best  cowideration  I  am  clearly  of  opiniop,  tbat  the  dispoi^ 
tion  made  by  Mrs.  Millar  aflfects  that  interest  given  to  her  bgf[ 
the  will  of  her  husband ;  and  therefore  no  part  of  the  estate 
belongs  to  the  Defendant  Charles  Standen.  I  have  looked  into 

the 


Casks  in  chakcery; 


S0t 


die  hre  cai^B  dfied  i^AiDyrti  thb  OoitttriidCioli  ^  koA  ^ose  d«d 
terminationfl  at^  p^irtbdOj  right  In  iAklrtficv  v.  EnHMt  ib^ 
will  upon  the  yiew  of  it  Goold  not  ghre  to  any  person  Aii 
idea,  that  the  testator  had  the  least  relailoA  ^to  any  hitei^esf 
he  took,  limitckl  as  that*  interest  yiaM,  by  the  settleme^ 
upon  his  marrilige.  By  that  settleiiient  d  sum  df  9000&  stodk 
Was  conveyed  to  trustees  In  trust  fdt  the  husband  for  ttfe( 
and  after  hb  decease,  if  his  wife  should  fturVive  him,  to  f&f 
fiOM  to  her  for  her  own  use  and  thd  interest  of  the  residue 
to  her  for  Hfe;  tad  after  the  decelise  of  both  to  ^tribute) 
«ach  residue  among  the  children  of  the  nuffriage;  and  if  thertf 
should  be  no  child,  to  transfer  the  same  as  the  husband  shouUI 
by  deed  or  will  appoint  l^ree  motiths  after  the  marriagcT 
the  husband  made  his  wffl ;  and  at  that  time  it  was  not  natural 
to  suppose,  his  object  wail  to  dispose  of  thiit  iiiterest ;  for  htf 
had  no  disposable  interest  in  the  property;  he  had  a  ttier§ 
contingency  in  defauk  of  issue,  that  would  give  him  a  right  to 
kppoint  The  will  was  a  plain  wiB,  ghring  after  the  death  of 
his  wife  some  legacies,  and  the  jfesidae  in  general  terms  t6 
EmmoL  He  Uved  three  years  afterwards;  and  at  hts  deadi 
there  was  no  issue.  The  claim  was  set  up  te  SBOOL  part  of 
the  8000L  as  passing  under  that  will ;  and  it  wais  set  up  solel]f 
upon  this  ground,  (for  there  were  no  words  at  al{  delating  to  it) 
that  he  had  left  such  legacies,  as  could  not  otherwisie  be  paid 
than  by  taking  in  this  fund.  The  arguxneht  was  perfect^' 
weak :  first,  he  was  not  to  be  in  receipt  of  that  sum  till  after 
the  death  of  his  wife  and  in  the  event  of  there  being  no  ch8- 
dren ;  therefore  it  was  not  to  be  relied  upon  for  payment  of 
the  legacies;  but  independent  of  that  the  amount  of  the 
legacies. could  not  be  an  indication  of  the  state  of  his  personal 
property.  An  inquiry  as  to  the  amount  of  his  property  at 
the  time  of  making  the  will  was  reftised  vel!y  properly  both 
by  Lord  Kenyan  and  Lord  Tlturlaw,'  for  it  is  too  vague  td 
calculate,  that  a  man  must  be  supposed  to  attat^h  a  contingent 
interest,  not  fairly  to  be  deemed  a  property,  merely  because 
bis  calculation  as  to  what  he  might  die  possessed  of  had  even« 
tuaHy  failed  ( 92  )•  Then  put  that  out  of  the  ease :  it  would 
be  harsh  enough  as  against  a  wife  to  suppose  him  to  execute 
this  power,  where  primd  facie  nointention  to  execute  is  indi- 
cated. 
(23)  Janei  v.  Cnrry,  1  Swami.  60,  665. 
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caled«  The.  ca^e  in  the  Common  Pleas  U  stiU  more  distmcti 
The  money  was  not  at  all  the  property  of  the  testatrix.  It 
was  to  be  paid  not  to  her  executorj  but  to. such  person  as 
she  should  appoint.  It  was  claimed  by  the  same  person^ 
executor  and  residuary  legatee*  Nothing  can  go  as  part 
of  the  residue,  that  would  not  go  to  the  executor;  and 
^learly  there  the  executor  was  not  entitled  ;  it  was  madft 
payable  to  her  appointee  purposely  to  exclude  the  executor. 
♦  How  does  this  case  stand  ?  It  is  material  to  consider,  what 
the  interest  was,  th^t  she  took  under  her  husband's  wiU,  and 
what  she  ha§  done.  She  was  entitled  for  lifi^  to  the  income  of 
^  the  residue  of  his  real  and  personal  estate ;  and  a  mcnety 
was  given  to  her  absolute  disposal  by  any  deed  or  writing  or  b; 
her  will  attested  by  two  witnesses.  She  was  not  limited  as  to 
objects ;  and  as  to  die  mode  it  was  as  ample  a  latitude,  as  any 
one  could  have.  It  is  a  Uttle  hard  to  attempt  to  explain,  that 
it  was  not  her  estate.  How  could  she  have  had  it  more  thaii 
by  the  enjoyment  during  life  and  the  power  of  disposing  to 
whatever  person  and  in  whatever  manner  she  pleased  with  th^ 
^tnall  addition  of  two  witnesses.  By  her  wQl  she  gives  all  her 
^st|ite  (23)  and  effects.  It  b  hard  to  say,  that  using  that  exr 
pression  she  meant  to  distinguish,  and  not  to  include,  this; 
which  is  as  absolutely  her*s  as  any  other  part  of  her  property. 
But  the  person,  who  drew  the  will,  goes  on  with  aiigmenta<> 
tive  phrases  ^'  of  what  nature  or  kind  soever,  and  whethei 
real  or  personal :"  these  wordii  do  not  add  much  to  the  force 
of  it :  "  which  I  shall  be  possess^  of  interested  in  or  entitled 
to.*'  It  is  admitted  there  would  be  no  doubt,  if  she  had  said, 
^^  of  which  I  have  power  to  .dispose."  Those  last  words  would 
not  add  much  after  what  phe  said  before^  But  take  it  accord« 
ing  to  ^e  strict  technical  rule  in  Sir  Eifw^d  Oere's  Case,  that 
a  general  disposition  will  not  dispose  of  what  the  party  has 
only  a  power  to  dispose  of,  unless  it  is  n^ces3ary  to  satisfy  Ae 
words  of  the  disposition.  Mrs.  Millar  had  no  other  real 
estate.  I  am  bound  to  satisfy  all  these  words  upon  the  tedn 
nical  rule.  I  can  satisfy  them  no  other  way.  I  cannot  avoid 
supposing  what  every  one  must  be  convinced  she  meant,  diat 
fthe  nutde  no  difference  l^etwe^i)  what  she  had  from  her  husn 

band 
(23)  Upon  the  extent  of  that  word  see  Barnes  v.  Patck^  Sa4Hof 
f.  Turner,  post.  Vol.  VIH,  (J04,  617- 
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band  and  her  other  property.  Therefore  there  is  no  difficuky 
as  to  this  moiety ;  iand  the  other  belongs  to  Charles  Millar 
Standen  and  Caroline  Elizabeth  Standen  (34). 


5Q4k 


1705, 


Standbh 

V. 

Standen. 


(24)  This  decree  was  aflBrmed 
upon  appeal  to  the  House  of 
Lords,  6  Bro.  P.  C.  103.  Post, 
Bales  r.  Margemm^  Langham  ▼. 
Nenny,  Vol.  Ill,  299,  467.  Croft 
T.  Slee,  IV,  60.  M*Leroth  v. 
Bacon,  V,  159,  and  the  note 
508.  Nannock  y»  Horton,  Holmes 
▼•  CoghiU,  VII,  391,  499.  XII, 
206.  VIII,  588.  Benneti  v. 
Aburraw,  VIII,  609.  Hixonv. 
Oliver,  XX,  108.  Bradly  ▼. 
Wesiooti,  XIII,  445,  where  the 
reasons  of  Lord  Lomghborougk 
are  disapproved  by  Sir  William 
(Srantf  Master  of  the  Roils ;  who 


however  thought  this  decision 
right,  on  the  ground,  that  the 
power  was  well  execated.  An^ 
derMon  ▼.  Dawion,  Vol.  XV,  532. 
Barford  ▼.  Street,  XVI,  136. 
Irwin  ▼.  Farrer,  XIX,  86.  Bui* 
lock  ▼.  Fhulgate,  iVes.  Sp  Bea. 
47 1.  Jones  v.  Curry ^  1  Swanst. 
ee.  Bull  v.  Kingston,  1  Her. 
314.  Joxet  T.  Tucker,  2  Mer^ 
533.  Btillom V.  Dillon,  iBalli^ 
Beat.  77.  Webb  ▼•  Honnor,  1  Jae^ 
^  Walk.  352.  Sanders  t.  Franks, 
2  Madd.  147.  Lewis  t.  Lewellgn^ 
1  IWii.  104« 


WILLIAMS  f>.  OVFENS. 
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Rolls. 

1794. 

Dec.  2d. 

1795. 

June  27  tk. 

g^RIFFITH  JONES,  bemg  seised  in  fee  of  real  estates    By  marriage 

in  the  counties  of  Caernarvon  and  Merioneth,  by  articles  •'^ci^«  tiie 
dated  December  3d,  1774,   in   consideration  of  an  intended  *f     ^^^ 

marriage  with  Margaret  Jones  covenanted  to  convey  all  his  «  th 
real  estates  therein  particularly  described  to  trustees  to  the  ^f  himself  for 
use  of  himself  for  life;  remainder  in  trust  to  secure  an  life*  remainder 
annuity  of  100/.  to  his  intended  wife  for  Hfe  in  satisfaction  of  in  trust  to  se» 
jdower ;  remainder  to  trustees  for  a  term  of  years  to  raise  <^^^  ^  annni- 
portions  for  younger  children ;  remainder  to  the  first  and  other  ^^  ^  "'•  ^"® 
sons  of  the  marriage  in  tail;  remainder  to  the 'daughters  in  ^J ^^  ^\  ^ 
^he  same  manner ;  remainder  to  hia  own  right  heirs.  maindcr  to 

trustees  for  years  to  raise  portions;  remainder  to  the  sons  and  danghtors 
successively  in  tail ;  remainder  to  his  own  right  heirs :  afterwards  he  do* 
vised  upon  condition  that  he  should  have  no  issue ;  and  after  the  will  he 
in  pursuance  of  the  articles  conveyed  to  trustees  and  their  heirs  to  the 
i^sef  and  trusts  of  the  articles :  the  will  is  not  revoked. 


i»9 


rm. 


Williams 

V. 
OWBNS. 
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GAsfis  IN  crakcisay; 

iThe  mtfrriage  tdok  placd.  tJ^pon  (ti¥  UA  Nmen^er,  1779/ 
Ofjfflth  Janes  by  his  will  charged  aD  his  real  estates  in  the 
counties  of  Caernarvon  and  Merioneth  and  elsewhere  in  fVaki 
with  his  debts;  and  after  payment  thereof  he  devised  his  said 
real  estates  upon  condition  that  he  should  have  no  issue  to  Us 
wife  for  life ;  and  after  his  said  wife's  death  and  in  case  he 
should  have  no  issue  by  her,  he  devised  his  said  real  estates 
to  his  second  sister  Crrace  Jonee  for  life,  charged  with  tws 
annuities  of  SO/,  each  to  each  of  his  sisters,  Sarah  MmrAf 
then  wife  of  Richard  Edwards,  snA  Arabella  Janes  ^  for  Ihek 
lives  respectively ;  and  after  the  decease  of  Graee  James  bs 
devised  his  said  real  estates  to  his  youngest  sister  AraidOa 
Jones  for  life,  subject  to  the  said  annuities  and  also  to  anothel 
annuity  of  fSOL  to  the  said  SarahMarsh  for  life;  stnd  «Aer  As 
decease  of  the  said  Arabella  Jones  he  devised  the  said  pss^ 
mises  to  trustees  to  preserve  contingent  remaiiiders ;  renuobder 
to  die  first  and  other  sons  of  the  body  of  the  said  Sestrdh  Marat 
m  tail;  remainder  to  her  first  and  odier  daughters  m  tafl;  widi 
divers  remainders  over.  The  testator  also  charged  all -his  asSi 
real  estates  with  one  other  annuity  of  101.  to  Morgan  Gr^fA 
for  his  life ;  and  he  gave  aA  his  personal  estate  after  payment 
of  his  debts  and  ftineral  expences  to  his  wife ;  and  appointei 
her  sole  executrix. 

The  testator  died  without  having  had  any  issue. 

By  indentures  of  lease  and  release  dated  June  24th  asd 
35th,  1776,  it  was  witnessed,  that  Grfffith  Jones  in  pursuaie^ 
of  the  said  articles  and  in  consideration  of  the  said  marriage 
and  for  other  considerations  therein  mentioned  granted  bsr^ 
gained  sold  aliened  and  confirmed  to  trustees  and  their  hein 
aU  his  said  real  estates  to  hold  to  certun  uses  and  tmsfi; 
which  were  exactly  the  same  as  those  expressed  in  the  artidei. 

After  the  death  of  Margaret  Jones  the  biQ  was  filed  hf 
creditors  by  bond  and  simple  contract  against  the  executor  of 
Margaret  Jones,  the  testator's  three  sisters,  Isaac  Jones  Marak^ 
first  tenant  in  tail  under  the  will,  and  Morgan  Griffith.  The 
testator's  sisters  contended,  that  the  will  was  revoked  by  Ae 
subsequent  settlement ;  and  therefore  the  real  estate  descended 
to  them  as  co-heiresses  at  law,  not  subject  to  the  debts  by 
simple  contract. 


lii.  Graham  and  Mr.  RiehartUt  fot  tbe  Plttotifb  ($5). 

Mr.  Romittf,  for  thia  DefendaHts. 
The  class  of  cases  oonmg  nearest  to  this  is,  where  a  man 
having  an  equitable  estate  devises,  and  afterwards  takes  the 
legal  estate.  That  has  been  held  no  revocatiofi :  but  that  is 
not  this  case.  This  devisor  at  the  execution  of  the  will  had  in 
him  the  whole  legal  fee  at  law,  subject  undoubtedly  to  be  com* 
peUed  in  this  Court  to  settle  according  to  the  articles.  LutwicM 
¥•  Mittan,  IRoL  Ab.  614,  wh^re  a  fine  levied  in  performanod 
«f  a  covenant  previous  to  the  wiH  was  held  a  revocation^ 
proves  the  distinction.  In  Brydge9  v.  The  Duchess  of  Chan^ 
4I0S9  onte^  4}7,  theXorcf  Chancellor  held,  that  what  is  a  rcn 
tocation  at  law  is  a  revocation  in  equity.  If  this  is  held  til 
be  no  revocatioQ,  it  will  be  a  new  decisionu 


m 


179& 


WiLLIAMf 
OWENS> 


Reply. 
In  Aat  case  the  whole  labour  for  the  heir  was  to  shew,  thai 
the  settlement  essentially  differed  from  the  articles ;  and  the 
Lord  Chancellor  takes  great  pains  to  point  out  the  variations ; 
and  must  therefore  have  conceived,  that  without  that  difference 
there  would  *have  been  no  revocation.  The  principle  is,  that 
articles  in  consideration  of  marriage  are  considered  in  equity 
to  all  intents  binding ;  and  the  Court,  even  where  a  settlement 
is  made,  will  not  permit  the  parties  to  deviate  in  the  least  from 
die  articles.  In  Sjdwj/n  v.  Setwyuj  2Bur.  1131,  even  a  Court 
of  law  held,  that  a  recovery  should  relate  to  the  covenant  tQ 
auffer  it.  The  distinction  pressed  for  the  Defendants  is. 
merely  verbaL  The  devisor  had  no  other  estate  in  equity 
dian  that  under  the  articles  s  therefore  he  did  not  alter  hi» 
Atuation  in  equity,  but  in  law  only,  by  making  himself  that 
trustee,  that  he  was  in  equity  before.  He  plainly  had  no  in- 
tention to  revoke.  Courts  of  equity  do  not  look  to  the  execu- 
tion of  formal  instruments ;  but  consider  the  act  as  completely 
jdone  the  instant  the  parties  are.boond  to  do  it«  It  would  be, 
stranige  to  consider  the  will  xefdked  by  an  ac^  which  a  Co^ 
of  Equity  woidd  have  compelled  tbe  devisojT  to  do,  and  con- 
siders as  done. 


[•697] 


(26)  This  subject  having  been  folly  discussed  in  Brydges  v.  Tte 
puchess  ofCkandat,  ante,  417,  the  general  arguments  are  omitted. 
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Vi 

Owens. 
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.  Master  of  the  Rolls. 

After  what  has  been  said  I  should  like  to  look  at  that  case 
of  Brydges  v.  The  Duchess  of  Chandos  a  litde  more.  That 
certainly  was  determined  upon  the  very  material  ground  of  Ae 
difference  between  the  settlement  and  the  articles :  but  some* 
thing  was  said  by  the  Lord  Chancellor ^  which  I  believe  was  not 
meant  in  as  large  a  sense,  as  it  has  been  taken  for  the  De- 
fendants. I  took  it,  that  this  very  case  had  been  decided.  It 
is  supposed,  the  identical  case  has  not  been  decided :  but  it 
is  very  difficult  to  prove,  that  the  prindples  have  not.  The' 
principle  is,  that  if  a  man  has  exactly  the  same  interest  eithef 
at  law  or  in  equity,  the  same  dominion  and  power  of  convey* 
ance,  as  he  had  at  the  time  of  making  the  will,  withoat  regard 
to  the  circumstance,  whether  the  estate  at  that  time  was  legal 
or  in  equity,  the  will  is  not  disturbed.  I  have  very  Ittdfr 
doubt  upon  this  case.  Brydges  v.  The  Duchess  of  Chandos 
was  considered  as  a  case  of  doubt :  but  I  am  very  well  satisfied 
with  the  decision. 


r 
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The  case  of  Cave  v.  Holford^  then  depending  before  the' 
Lord  CltanceUor^  was  mentioned. 

Master  of  the  Rolls. 
The  marriage  having  given  effect  to  the  articles,  and  bound 
the  husband  to  the  performance  of  them,  he  in  Equity  ceased 
io  be  tenant  in  fee ;  and  became  tenant  for  life  with  the  ulti^ 
mate  remainder  to  himself  in  fee ;  and  had  no  other  disposable 
estate  at  the  execution  of  the  will.  In  devising  upon  condidoD 
that  he  left  no  issue,  he  evidently  alludes  to  the  articles  he  had 
executed:  which  put  it  out  of  his  power,  in  case  he  should 
leave  issue.  It  is  material  to  consider  what  the  will  passed. 
In  Equity  nothing  passed  but  the  reversion  in  fee  upon  Ae 
estates  created  by  the  articles;  and  upon  that  only  could  the 
devisee  make  claim.  The  settlement  has  been  very  much 
compared  with  the  articles ;  -and  it  is  nothing  but  a  mere  l^al 
execution  of  them;  nothing  more  than  giving  the  legal  estate 
in  lieu  of  the  equitable  estate,  of  which  he  was  seised  at  the 
time  of  making  the  will.  The  question  is,  whether  that  is  % 
revocation. 
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r    When  this  was  argued,  I  did  imagine/  that  in  principle  and  1795. 

in  precedent  it  had  been  decided ;  and  it  was  not  from  any      w^^TIma 
.doubt  that  I  took  time  to  consider:  but  a  case  had  been  a  short  v. 

time  before  agitated,  which  was  much  argued,  and  a  judgment       Owbns. 
was  very  elaborately  and  ably  given  by  the  Lord  Chancellor,  in 
which  it  was  supposed,  his  Lordship  laid  down  some  -ptvor 
.ciples,  that  went  to  say,  nothing  would  be  a  revocation  at  law, 
.that  would  not  be  so  in  Equity ;   and  also  Cave  v.  Holford 
was  mentioned,  in  which  it  was  said  a  similar  question  would 
arise  before  the  Lord  Chancellor ;  therefore  being  desirous  of 
seeing  the  event  of  that  and  of  considering  the  authority  of  the 
.former  case,  I  ordered  this  case  to  stand  over.     I  have  looked 
very  carefully  into  that  case ;  and  I  find  nothing  like  such  a 
dictum.    What  is  there  laid  down  I  agree  with;   that  with    The  rules  as 
Tegard  to  all  the  doctrine  of  revocation,  as  applied  to  legal  to  revocation, 
estates  in  Courts  of  Law,  Courts  of  Equity  will  apply  the  same  apphe<l  *o  le- 
.doctrine  in  Equity,     The  Lord  ClianceUor  states  many  cases,  ?    ««wte8,  are 
, which  at  Law  are  revocations,  but  not  in  Equity;  for  instance,     ,  ^    ^  .^V. 
a  mprtgage  in  fee ;  which  is  without  doubt  a  revocation  at  law,  estates 
but  not  of  the  interest,  over  which  the  mortgagor  has  a  dis-    Mortgage  in 
posing  power.    The  ClmnceUor  says,  the  same  rules,  which  fee  is  a  total 
Courts  of  Law  apply,  he  will  apply  to  tHe  same  cases  as  to  revocation  at 
.equitable  estates.     Where  tenant  in  tail  with  reversion  to  him-  1*^»   ^^*  **> 
«elf  in  fee  devises,  and  afterwards  suffers  a  recovery.  Courts  of  ^l"*?  ^^f  ' 
Law  have  •  held  it  a  revocation ;  and  I  think  upon  very  good  ^^J^^      ' 
principles :  it  completely  alters  the  estate  the  devisor  had :  by    ^  . 

the  recovery  he  acquires  an  absolute  estate  in  fee :  the  devisee  tenant  in  tail 
claims  a  very  different  estate  from  that,  which  subsisted  at  the  with  reversion 
time  of  the  devise;  and  it  may  be  fairly  concluded,  he  has  no  in  fee  is  a  rer 
right  to  call  for  a  conveyance  of  that  perfectly  different  and  vocation  at 
liurger  estate.    Suppose  it  was  an  equitable  instead  of  a  legal  ^^]  *^  ^    ' 

estate;  that  an  equitable  tenant  in  tail  suffered  an  equitable  ^'*!^*      ^ 

.     .      1.    ^  .^       ^  11  -  1     eqmtablees* 

recovery:  that  is  m  this  (Jourt  considered  to  all  mtents  the  ^. 

same  as  the  legal  estate.  That  is  exactly  what  the  Lord  Chan^ 
jceUor  lays  down.  Cave  v.  Holford,  I  understand,  is  perfectly 
different  from  this  case ;  for  there,  I  understand,  the  settle- 
ment does  not  pursue  the  articles;  and  all  the  instruments,  the  . 
articles,  will,  and  settlement,  were  before  the  marriage :  there- 
fore he  was  under  no  equitable,  obligation  to  execute  the  ar- 
ticles.    This  case  is  different  in  this  respect,  that  upon  the 

marriage 
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ject  to  the 
same  means  of 
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though  chang- 
ed as  to  the 
legal  or  equit- 
able quality. 
Conveyance  in 


inarriBge  the  testator  became  completely  entided  to  tbeee  esCites 
according  to  the  articles ;  and  the  simple  question  is,  whetbte 
aman  having  an  equitable  estate,  devising  il,  and  takk^to 
himself  afterwards  nothing  more  than  the  legal  inleriBSt  m  tha^ 
in  which  he  before  had  the  equitable,  has  by  tfaait  dimple  act, 
g(nng  no  farther,  not  modifying  it,  nor  passmg  to  ibe  devisee 
any  thing  more  than  what  was  before  given,  revoked  Ins  w9. 
I  did  think,  that  had  been  decided  both  in  principle  and  In 
precedent :  but  I  am  not  sure,  one  of  the  Counsdi  was  not 
right  in  saying,  it  had  not  been  exactly  decided.  Bat  cases 
seem  to  have  been  taken  for  granted  at  least,  which  eompleldy 
prove  it.-  It  was  stated  by  Lord  Hardwieke  in  Pardons  v.  JFWv- 
num  {86)f  and  repeated  by  him  in  Sparrow  v.  Hardcctsite  {9n\ 
in  which  this  question  as  to  the  effect  a  subsequent  deed  would 
have  upon  a  will  was  much  discussed,  that  taking  the  hfjA, 
estate  afiter  a  devise  of  the  equitable  interest  was  no  revoca* 
tion;  and  it  is  admitted  by  JjOtAJjo^hboraugh  in  Brydgei  v. 
The  Duchess  of  Chandos.  Lord  Hardwieke  not  only  admiti^ 
but  seems  to  consider  it  as  decided  and  acted  upon:  if  so,  die 
ease  is  determined ;  for  this  is  nothing  more  than  taking  the 
legal  estate  exactly  in  the  same  manner  as  he  was  before  seised 
of  the  Equity.  In  Parsons  v  Preeman^  which  I  have  k>oked 
into  very  attentively.  Lord  Hardwieke  establishes  this  prin- 
dple ;  that  wherever  the  estate  is  modified  in  a  manner  diflfereot 
from  that,  in  which  it  stood  at  the  time  of  making  the  w3l, 
there  is  a  revocation:  but  wherever  the  testator  r^nains  widi 
*  the  same  estate  and  interest  exactly,  and  disposable  by  the 
same  means,  without  any  fresh  modification,  there  is  no  re* 
vocation;  and  the  testator  will  be  taken  to  have  passed  to  the 
devisee  the  same  interest  he  acquired;  though  the  onemaybfe 
legal,  the  other  equitable.  There  is  another  restriction  <^  tlie 
mde :  where  the  conveyance  is  for  a  more  particular  purpose^ 
as  the  payment  of  debts,  and  goes  no  farther,  it  is  no  revo- 
caticm,  provided  the  testator  remains  seised  of  the  same  estate^ 
modified  in  the  same  manner,  and  disposable  of  by  the 


(26)  3  Atk.  741.    Amb.  116.    1  WUs.  308. 

(27)  3il/iL7M.    Amb.  224.    A  note    by  Lord   AMmrim  h 
pnblished,  7  Term  Rep*  416. 

^ee  for  payment  of  debts  is  no  revocation. 
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IKaas ;  and  Lord Harduioke  must  \mv^  tiMmghl  80(  for  wl«li 
lie  eommentg  upon  Parsams  v.  Freetnam,  lus  great  oli^ect  is  le 
|>roye)  that  Aere  was  a  new  modification  of  the  estate  and  4 
new  agreement.  I  do  not  want  die  latter.  A  new  modification 
h,  I  think,  enough.  There  was  no  occasion  for  Lord  Hard- 
Uieke  to  endeavour  to  shew,  that  the  acts  of  Mr.  and  Mrs.  F^ee- 
vmn  amounted  to  a  new  agreonent  and  a  new  modification,  if 
lie  WM  of  opinion,  that  a  simple  execution  of  the  articles  would 
have  been  sufficient.  In  Atktfns*^  report  he  is  represented  to 
say,  that  if  a  person  seised  in  fee  devises  an  estate  in  fee  to 
J.  8.  and  by  a  conveyance  takes  back  ail  estate  from  J.  8.  in 
ibe,  that  is  a  revocation.  There  must  be  scmie  mistake  in 
tfaat  His  opinion  is,  tibat  tiie  mode  is  nothing,  the  question 
is,  are  the  uses  th^  same  as  before  ?  If  not,  as  if  a  power  of 
appointment  is  given  to  tiie  devisor,  and  for  want  of  appoint- 
tn^it  to  him,  and  his  hdrs,  there  is  a  new  modification;  and 
the  estate  is  disposable  in  a  different  manner.  But  it  is  said 
to  have  been  determined  at  law,  tiiat  a  feoffinent  in  fee  to  the 
use  of  the  feofibr  himself  is  a  revocation:  upon  this  ground, 
I  apprehend,  tiiat  it  can  operate  to  Hcf  purpose  but  to  acquire 
fiOBae  new  estate  (S8).  lAUher  v.  KUtbff  (S9),  (oQowed  bj 
Tichner  v.  Tichner  (30)  ezaclly  deseribe  the  d^rence  be- 
tween the  same  estate  taken  back  and  <me  taken  bade  under 
different  modifications  and  restrictions.  In  both  tiiose  cases 
Lord  Chief  Justice  Lee  concurred.  He  was  a  puisne  Judge, 
when  the  former  was  decided.  In  Luiher  v.  Kidby  the  Court 
of  Law  thought,  tiie  fine  levied  for  the  mere  purpose  of  par- 
tition was  no  revocation  even  at  law.  In  Tieiner  v.  Ticiner 
a  case  was  reserved  tor  the  opinicm  of  Chief  Justice  Lee.  At 
that  time  it  was  *  usual  to  make  a  case  for  tiie  opinion  of  the 
Judge  who  tried  tbe  cause.  Those  cases  resemble  each  other 
in  some  respects,  but  are  dissimilar  upon  the  very  point,  on 

which 
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JPlnefbr  tfic^ 
liiere  purpose 
of  a  partitioa 
is  no  revoca- 
tion even  at 
law. 
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(38)  Lord  Ahmhy^s  farther 
(AservatioD,  that  a  fine  without 
a  deed,  declaring  uses,  wonld 
not  bje  a  revocation,  is  omitted : 
IflB  Lordship,  in  Harmcod  v. 
Ogiander  admitting  the  doubt, 
expressed  by  Serjeant  WiUiams, 
1  SoMMd.  277,  note  4.  See  post» 
Vol.  VI,  222. 


(29)  8  P.  Wm.  170,  n.  It  was 
sUted  bjr  the  Magter  rf  the  RoUi 
from  a  manusoript  note. 

(80)  Cited  in  the  reports  of 
Panmu  v.  Freeman.  This  also 
was  staled  from  a  mannsoript 
note. 
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wluch  all  these  cases  turn;  that  is,  whether  the  act  modified  of 
altered  in  any  degree  the  estate  the  testator  had  at  the  tune  of 
making  the  will.  The  case  of  Kenyan  v.  Sutton,  in  which  I 
was  obliged  very  much  to  canvass  this  doctrine,  coincides  with 
jpy  present  opinion.  It.  came  before  Mr.  Justice  Sarringtfm 
and  me  upon  the  Welch  circuit  in  1776;  and  I  acquiesced  in  it 
with  great  reluctance*  It  was  almost  exactly  the  same  as  Tieifc- 
ner  v.  Tickner.  The  testator  seised  in  fee  by  his  will  made  pro* 
visions  for  his  natural  children  and  for  payment  of  his  debts. 
After  that  he  made  a  conveyance  in  trust  for  payment  of  debts 
in  a  schedule ;  and  instead  of  declaring  the  uses  to  himself  in 
fee  after  payment  of  the  debts,  he  did  exactly  what  was  donft 
in  Tickner  v.  Ticiner,  declaring  that  the  trustees  should  con* 
vey  to  such  uses  and  purposes,  as  he  by  deed  or  will  should 
appoint ;  and  for  default  of  appointment  to  himself  in  fee.  I 
was  obliged  to  hold  it  a  revocation.  He  had  not  the  same 
estate.  It  was  disposable  in  a  different  manner,  and  was  under 
different  modifications  from  those  of  the  estate  he  had  de* 
vised. 

• 

It  only  remains  to  apply  what  the  Lord  Chancellor  laid  dowa 
in  Brydges  v.  The  Duchess  of  Chandos  to  this  case.  When  it 
was  said,  he  had  laid  it  down,  that  nothing  would  be  a  re- 
vocation at  Law,  that  would  not  be  a  revocation  in  Equity ;  I 
was  startled,  and  was  sure,  it  could  not  be.  Take  it  the  other 
way :  if  a  man  articles  for  the  sale  of  an  estate,  that  he  has 
devised ;  that  is  mthout  doubt  a.  revocation  in  Elqiuty :  but  il 
is  no  revocation  at  Law ;  for  a  Court  of  Law  cannot  look  at 
the  articles.  The  true  qMestion  is,  what  estate  the  testator  had 
in  Equity.  Lord  Loughborough  adopts  all  these  principles; 
and  comments  very  fully  and  very  ably  upon  the  doctrine ;  andt 
not  impliedly  but  expressly,  founds  himself  upon  the  difierenoe 
between  the  settlement  and  the  articles.  The  Duke  of  CkoB* 
dos^  when  he  made  the  settlement,  had  no  intention  merely  ta 
execute  the  articles ;  but  meant  to  convey  to  purposes  different 
from  those  to  which  he  was  boimd  by  the  articles ;  and  there- 
fore it  was  a  different  modification  of  the  estate.  The  dispo- 
sition operated,  upon  the  whole  fee ;  and  therefore  upon  the 
prindples  both  at  Law  and  in  Equity  was  a  revocation.  The 
Lord  Chancellor  takes  great  pains  to  shew,  in  what  the  dit 
ference  consists.     All  this  woidd  have  been  unnecessary,  if 

'  everj 
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every  act  done  and  estate  taken,  though  in  conformity  to  the 
articles,  was  a  revocation.     It  is  impossible  hot  to  see,  that 
the  judgment  was  founded  upon  that  only :  and  I  take  it  to 
have  been  clearly  the  Chancellor's  opinion,  that  if  the  settle^ 
ihent  had  fiilly  followed  the  articles  in  the  case  before  him^ 
tibere  would  have  been  no  revocation.    There  are  two  cases  in 
which  Lord  Thurloto  was  called  upon  to  act  on  this  principle ; 
and  in  which  in  giving  his  judgment,  I  think,  he  adopted  the 
principles  I  have  mentioned  both  at  Law  and  in  Equity.     The 
question  was  only,  whether  the  act  was  done  for  a  particulitr 
purpose.    In  Dixon  v.  Gubome^  Nov.  20th,  1780,  the  testator 
conveyed  to  a  creditor  in  trust  to  secure  to  himself  and  all  other 
c^reditors  such  sums  as  should  be  due ;  and,  after  payment,  in 
trust  for  the  testator  his  heirs  and  assigns.    It  was  said  to  be 
different  from  a  mortgage,  because  a  mortgagee  takes  only  a 
chattel  interest :  but  Lord  Thurlow  held  clearly  that  being  for 
the  mere  purpose  of  paying  debts  it  was  no  more  a  revocation 
than  a  mortgage  in  fee ;   and  was  therefore  only  a  revocation 
pro  tanto.      In  Stewart  v.  lichboumef  July  19th,  1783,  the 
conveyance  was  in  trust  to  sell  for  payment  of  debts ;  and  that 
the  residue,  that  should  not  be  sold,  should  be  conveyed  to 
Sir  Simeon  Stewart^  the  testator,  his  heirs  and  assigns ;  or  if 
the  whole  estate  should  be  sold,  that  the  surplus  money  should 
be  paid  to  him.     I  cannot  find  the  determination :  but  I  con- 
ceive it  was  held  to  be  only  a  revocation  pro  tanto.     Watts  v. 
FuUarton^  referred  to  in  Douglas^  691,  is  aliso  very  strong. 
The  testator  himself  completed  the  purchase  referred  to  in  the 
codicil ;  and  took  a  conveyance  to  trustees  in  fee  in  trust  for 
himself  and  his  heirs.    The'  bill  was  filed  by  the  younger  chil- 
dren to  have  the  trusts  of  the  will  and  codicil  executed  as  to 
the  new  purchased  estate ;  and  the  question  was,  whether  the 
conveyance  to  the  trustees  subsequent  to  the  will  and  codicil 
was  not  a  revocation  as  to  the  new  purchased  land ;  for  that  is 
the  meaning  of  the  words  **  pro  tanto  :^  Lord  Bathurst  de- 
creed, that  there  was  no  revocation,  relying  on  the  general  pro- 
position of  Lord  Hardwicke  in  Parsons  v.  Freeman^  that  where 
a  man  has  an  equitable  interest  in  fee  in  ah  estate,  and  de- 
vises it  (31),  and  afterwards  takes  a  conveyance  of  the  legal 

estate 
(31)  Post,  Vol.  tX,  510,  and  the  note. 
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estate  to  the  tame  uses,  it  is  no  revocation.     I  ted  the  di^ 
tinction,  that  has  been  made.     In  this  case  certainly  after 
the  articles  the  devisor  remained  owner  of  the  fee;    and  at 
law  it  operated  upon  the  legal  estate :  but  the  question  is  what 
passed  in  Equity  ?    Is  there  a  doubt,  that  the  devisee  would 
have  been  a  trustee  for  the  uses  of  the  articles  ?     Being  seised 
in  fee  the  devisor  by  the  articles  reduces  himself  to  a  remainder^ 
man  in  fee  in  Equity.    He  devises  ♦  the  legal  estate ;  but  oiity 
under  a  trust  for  the  purposes  of  those  articles ;  and  thouf^ 
the  devisee  would  take  the  whole  legal  estate,  as  to  all  the  dif> 
positions  except  the  remainder  in  fee  he-would  be  a  trustee  ibr 
the  articles.    Devising  that  remainder  in  fee  with  regard  Is 
the  articles,  the  question  is,  whether  in  that  case  a  Court  of 
Equity  does  not  consider  him  as  owner  of  the  equitable  re- 
mainder in  fee.    If  he  had  had  a  trust  in  fee,  and  had  dcviwd 
it,  and  taken  a  conveyance  to  himself  in  fee,  that  is  adraittedl 
to  be  no  revocation.    I  feel  the  distinction  from  his  having  Ae 
legal  estate ;  but  from  the  view  I  have  of  this  case,  it  makn 
no  difference.    My  prkiciple  is  this ;  equitable  estates  in  tlni 
Court    are  considered   to  all  intents  and  purposes  as  legil 
estates.    If  a  man  has  an  equitable  interest,  he  is  supposed  t» 
act  upon  it,  and  this  Court  will  act  upon  it,  exactly  as  if  it  wai 
a  legal  interest.    Upon  the  whole,  concurring  with  the  Lmi 
Chancellor  perfectly,  that  every  disposition  of  equitable  estsle 
is  to  be  considered  as  much  a  revocation  as  the  same  dispos- 
tion  of  a  legal  estate  would  be,  and  applying  those  principie% 
I  consider,  that  the  devisor  devised  nothing  but  the  revenioa 
hi  fee ;   that  his  having  modelled  his  legal    interest    in  dtt 
estate  in  conformity  to  the  articles  makes  no  difference;  aai 
that  the  person,  to  whom  the  estate  was  conveyed^  is  a 
for  the  purposes  of  the  wiH  (SS). 


(33)  A  conveyance  of  a  de- 
vised estate  most  be  a  revoca- 
tion, at  far  as  that  conveyanee 
^xtends ;  therefore  a  coaveyance 
of  the  whole  fee,  passing  the  use 
as  well  as  the  possession,  is  at 
law  a  total  reTocatioD.  This  role 
has    been    extended    to    cases. 


where  the  devisor  takes  bask  As 
old  ose  nnaltered,  or  part  of  il; 
expressly  or  as  a  resulting  vs; 
as  where,  being  seised  in  fee»  bf 
conveys  to  the  use  of  hiMsdf 
and  his  heirs,  or  without  c€» 
sideration  and  without  a  deda- 
ration  of  uses  aa  to  the  whole  or 
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|iift.  IOd6  exoet>tiQa  hM  oc- 
tarred,  where  etea  Coitarts  of 
lair,  regmrdiDg  the  Special  pur* 
pose  simply  to  make  partitioDi 
lestoriDg  to  the  devisor  pre* 
ebelj  the  same  quantity  of  io* 
forest  ia  a  part  of  .the  estate  difi* 
ded,  that  he  before  had  in  a  part 
of  the  estate  undivided,  the  pur- 
pose requiring  the  act,  and  suf- 
ficiently accounting  for  it  mani- 
festly  to  exclude  any  supposition 
of  intention  to  vary  the  disposi- 
tion, directed  by  the  will  with 
regard  to  the  estate  the  devisor 
then  had  to  take  place  after  his 
death,  have  held,  that  the  in- 
Jterest  taken  back  shall  be  sub- 
ject to  the  future  disposition 
jnade  by  the  devise;  to  which 
the  evident  purpose  of  the  sub- 
sequent  transaction  had  no  sort 
<of  reference. 

When  the  mode  of  convey- 
ance by  way  of  use  and  trust 
pame  to  be  generally  adopted,  it 
was  necessary  in  some  cases, 
where,  though  the  conveyance 
'passing  the  whole  fee  created  at 
law  a  total  revocation,  the  pur- 
pose of  that  conveyance  did  not 
absorb  the  whole  beneficial  in- 
terest, that  equity  should  inter- 
pose to  prevent  the  mere  form 
jof  the  conveyance  from  carry- 
ing the  effect  beyond  the  inten- 
tion i  and  upon  a  strict  investi- 
■gation  it  wiU  be  found,  that 
equity  has  not  only  refused  its 
aid  against  the  operation  of  the 
role  of  law  upon  legal  estates, 
but  has  adopted  and  applied  it 

TT 


to  trusts ;  and  in  relieving  againit 
the  effect  of  the  legal  revocation 
as  to  certain  interests,  in  theif 
nature  purely  equitable,  has  ad* 
hered  precisely  to  the  legal  prin- 
ciple. The  cases,  that  have  been 
supposed  proper  objects  of  equit* 
able  relief  are  of  four  sorts :  Ist^ 
where  the  purpose  does  not  ap- 
pear; as  in  Darky  v«  Dorleyf 
ZWilM.  6,  and  where  the  devisor 
takes  back  the  old  use  unaltered : 
2diy ,  where  there  is  a  ^  special 
purpose,  affecting  the  devisor's 
whole  estate,  but  affecting  it  no 
farther  than  by  altering  the  qua* 
lity,  without  any  intention  to 
vary  the  quantity  of  his  interest 
or  his  disposing  power ;  WatU  r. 
FuUarUm^  WiUianu  v.  Owens. 
3dly,  where  a  different  disposi- 
tion is  made  of  the  whole  estate ; 
or  the  devisor's  interest  is  in^ 
creased ;  or  1ii&  disposing  power 
is  varied:  Lord  i^mcola's  case. 
Marwood  v.  Turner,  3  P.  WilU 
163.  PoUen  v.  Hubaud,  lEq, 
Ca.  Ah.  412.  Tickner  v.  Tickr , 
ner,  Panont  v*  Freeman^  Ken- 
yen  V.  Suttcn:  Noit  v.  Shirley^ 
EoUs,  18th  Jme,  1795:  4thly, 
where  the  devisor's  interest  is 
diminished  either  by  way  of 
charge  or  by  direct  disposition 
of  a  specific  part,  but  he  takes 
back  precisely  the  old  use  in  the 
residue ;  as  in  the  cases  of  mort- 
gages in  fee  and  conveyances  in 
fee  for  payment  of  debts :  Spar- 
row V.  Hardcastle,  Brydges  v. 
Z%e  Dueheu  of  Chando$:  Cave 
V.  Holford,  stated  below ;  post, 
2  Vol.  Ill,  650; 
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Vol.  Ill,  650;  and  Emrl  Tempk 
T.  The  Duchess  of  Chandos, 
685.  In  cases  of  the  first  class 
some  porpose  is  presamed; 
which  is  at  least  as  likely  to  be 
inconsistent  as  consistent  with 
the  deTise;  there  is  no  reason 
therefore  for  equity  in  faTour 
of  a  devisee  t&  deprive  the  heir 
of  an  estate,  which  has  by  the 
clear  legal  effect  of  the  convey- 
ance actually  descended  to  him^ 
The  second  class  stands  pre-* 
cisely  upon  the  sapfie  groand,  as 
the  case  of  a  partition  at  law ; 
the  purpose  is  merely  to  alter 
the  quality  of  the  estate  in  the 
devisor;  not  to  vary  his  dispos- 
ing power  or  the  extent  of  his 
interest;  and  has  no  reference 
to  the  disposition  prescribed  by 
the  win.  As  to  the  third,  in 
Lord  Ztnoo/fi's  case  the  devisee 
claimed  against  a  manifest  inten- 
tion wholly  to  change  the  nature 
and  disposition  of  the  property ; 
an  intention  absurd  and  ill  found- 
ed, but  not  the  offspring  of  fraud 
or  any  other  ground  of  equitable 
relief.  In  Martoood  v.  Twmer  the 
accession  of.  interest  in  real  es- 
tate acquired  by  the  recovery 
could  not  pass  by  the  prior  de- 
vise ;  and  if  in  Disier  v.  Disier, 
SLev.  108»  the  devisor  had  the 
remainder  in  fee,  that  case  would 
bebng  to  this  class,  and  would 
be  liable  to  the  same  observa- 
tion :  but,  as  stated,  it  was  not 
properly  a  case  of  revocation; 
the  tenant  in  tail  having  bo  de- 
visable interest.  In  Nott  v.  Shir- 


ley  George  SlUriey  hj  bis  wiH 
charged  his  real  estate  in  aid  of 
his  personal  with  his  debts.  Af- 
terwards he  conveyed  lo  trus- 
tees, in  trust  daring  his  life  by 
way  of  mortgage  or  otherwise  to 
provide  for  his  debts  and  to  apply 
the  rents  and  profits  to  certaii 
purposes,  and  after  his  death  la 
convey  to  such  persons  as  lie 
should  by  deed  or  by  his  last  wil 
appoint ;  and,  in  defanlt  of  ap* 
pointmcDt,  to  him  and  his  hein. 
Mr.  Llojfd  and  Mr.  Suticm  Ibr 
the  Plaintiflb,  creditors  by  sns- 
pie  contract,  declined  to  argae 
the  point ;  and  the  wiU  was  de- 
clared revoked.  In  that  case^ 
Kenyan  v.  Sutton^  T\ekmer  v, 
Tickner,  and  PoUeu  r.  BMsmi, 
though  the  power  of  appoiat- 
ment  taken  by  the  devisor  was  ii 
effect  very  similar  to  the  power 
incident  to  an  estate  in  fee  stsh 
pie,  yet  it  was  a  different  mods 
of  disposition;  and,  being  liitafe» 
it  could  not  properly  apply  toaa 
appointment  already  execstedL 
In  Parsons  v.  Freemam  the  par** 
tieipation  of  the  devisor's  wife  ia 
the  power  of  appointment,  giviag 
countenance  to  the  smpposilioa 
of  a  new  agreement,  ia  an  a^ 
ditional  support  of  the  deeiaio^ 
With  respect  to  the  fonxth  elaasb 
perhaps,  if  at  law  the  revoca- 
tion had  been  conBned  to  the 
specific  disposition  y  such 
ciple  would  have  better 
ponded  with  the  mle,  that  tht 
interest  given  or  resulting  to  the 
devisor  is  part  of  the  old  Qse,aDd 
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iroQld  more  frequently  hare  oo* 
incided  with  the  intention.  The 
law  however  being  settled,  the 
result  of  the  anthorities  upon 
tthis  head  is,  that  eqaity  has  re<^ 
lieTed  against  the  effect  of  the 
l^al  revocation  in  cases  of  mort- 
gages and  convejanees  for  pay- 
ment of  debts  only ;  and  though 
in  those  instances  the  purpose 
may  be  co-extensive  with  the 
whole  valae  of  the  estate,  and  in 
the  other  cases  the  new  disposi- 
tion is  con6ned  to  a  speciGc  part, 
yet  the  distinction  does  not  ap- 
pear nnreasonable ;  as  in  the 
former  the  conveyance,  expressly 
appropriating  the  whole  estate  to 
a  special,  limited,  purpose,  af- 
fords a  fair  presumption,  that  the 
special  purpose  is  the  only  oi)- 
ject ;  and  the  distinct  equitable 
interest  stands  unaffected:  but 
the  latter  contain  nothing  to  repel 
the  inference,  that  a  new  modi- 
fication of  the  whole  estate  is  the 
object,  and  to  lay  a  foundation 
for  equitable  aid  against  the  heir. 
The  case  of  Cave  v.  Hciford  has 
circumstances  of  a  very  peculiar 
nature.  Sir  Thomas  Cave,  Bart, 
was-seised  in  fee  of  the  manors 
and  estates  of  Swinford  and  South 
Kilworth,  subject  to  a  mortgage 
for  14,500/.  He  was  also  seised 
in  tail  of  the  manor  and  estates 
of  Sianfordf  &o.  subject  to  two 
mortgages  for  6000/.  and  6000/. 
-and  to  an  annuity  of  1400/.  to 
his  mother  Lady  Cave  for  life. 
Upon  the  13th  of  December, 
1790,   a  paper  was  signed   by 


t4>rd  Barborouffh  and  Sir  T, 
Cave,  entitled  heads  of  an  agree* 
ment  between  them  respecting 
the  intended  marriage  of  Sir  T. 
Cave  with  Lady  Lucy  Sherrardi 
daughter  of  Lord  Harbonmgh;  by 
^  which  Lord  Harborough  agreed 
to  make  up  Lady  Lucy^s  fortune 
80,000/.;  that  he  would  pay 
down  upon  the  marriage  20,000r; 
and  secure  upon  soine  adequate 
part  of  his  real  estate  the  re- 
maining 10,000/.  to  be  paid  upon 
his  decease;  and  Sir  71  Cave 
agreed  to  apply  a  sufficient  part 
of  the  fortune  received  upon 
the  marriage  in  discharging  the 
mortgage  for  14,6001.  upon  the 
SoiUh  Kilworth  and  Swinford 
estates,  and  to  settle  the  said 

estates  so  as  to  secure  to  Lady 
Lucy  Skerrard  a  jointure  of 
1400/.  perawmm  for  life,  to  com- 
mence from  Sir  T.  Cav6*s  de- 
cease, and  to  secure  to  her  out 
of  his  Stanford  estate  an  addi- 
tional jointure  of  600/.  per  an' 
num  to  commence  from  the  death 
of  the  survivor  of  Sir  T.  and 
Lady  Cave ;  also  to  make  a  pro- 
vision out  of  the  Stanford  estate 
for  securing  portions  to  the 
younger  children ;  if  only  one, 
15,000/. ;  if  two  or  more  20,009/. 
in  equal  shares ;  and  in  case 
Lord  Harborough  should  pay 
down  more  than  19,000/.  Sir 
T.  Cave  agreed  to  apply  all  the 
overplus  towards  discharging  the 
incumbrance  of  11,000/.  upon  the 
Stanford  estate ;  and  also  agreed, 
that  the  remainder  of  the  said 
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90»000/.  should,  whenever  paid, 
he  applied  to  the  like  purpose* 
Sir  71  Cave  also  agreed  to  settle 
his  Stanford  estate,  sabjeet  to 
fjsdy  Cavers  jointure  and   the 
veversionary  jointure   to  Lady 
Xtfcy  Skerrard  and  the  portions 
to  younger   cbUdren   as  ahoY# 
ineptioned,  upon  his  eldest  son 
and  his  heirs  male  in  strict  set- 
tlement. In  A'lory  Term,  1791, 
Sir  T.  Cove  suffered  a  recovery 
of  the  Stanford  estate  to  the  use 
of  himself  and  his  heirs ;  and  by 
his  will,  dated  13th  March,  1791, 
in  case  he  should  happen  to  die 
without  leaving  any  issue  of  his 
body  living  at  his  decease,  he 
devised  all  his  Stanford  estate, 
and  also  all  his  Swmford  and 
South  Kilwarth  estates  and  all 
other  his  real  estates,  subject 
nevertheleito  to  such  jointure  or 
jointures  as  he  might  hereafter 
make  upon  the  woman  he  might 
liappen  to  marry,  to  trustees  for 
500  years ;  and,  subject  thereto, 
to  his  uncle  the  Bevereod  Churleg 
Cav^  and  his  issue  male  in  strict 
settlement,  with  several  remain- 
ders over  in  favour  of  John  Cave 
Brown  and  his  family,  taking 
the  name  and  arms  of  Caive ;  re- 
mainder to  bis  own  right  heirs; 
and  the  trust  of  the  term  was  to 
raise  30,000/.:  10,000/1  thereof 
to  be  divided  among  the  aunts 
of  the  testator;  and  the  remain- 
ing 10,000/.  to  be  placed,  in  the 
stocks  during  the  life  of  his  sis- 
ter Mrs.  Otwaff,  in  trust  to  pay 
the  intnrest  anddividepds  to  her 


for  life  for  her  sole  wies 
after  hpr  deeemae  tm  diTide  tki 
principid    equsdljr    mnaoBg    htt 
children  then  UviDg ;  and  hi  cast 
of  her   death  without   leaving 
childreQ  to  pay  tbe  tune  to  tki 
persons  entitled  vnder  the  wl 
to  the  real  estate*     By  inden- 
tures of  lease  and  leleaaeWh 
and  26th  M(^f  1791,  leciliBfr 
that  Sir  T.  Catfe  was  idaed  d 
the  Stanford  eatata  in  fee,  sab* 
jeotto  an  annaity  or  reotrckargi 
of  1400/.  to  Lady  Ghee  for  Kii 
and  to  two  ^rma  of  800  yevf 
and  1000  yeara  for  gecuringthi 
two  mortgages  for    0000/L  wd 
5000/.,  and  recitii^  line  inteaM 
marriage,  and  theft  Lady  iaqf 
Skerrard  was  poaaessed  of  4SM, 
and  that  Lord  Har6mwm§k  hai 
agreed  upon  tbe   trealy  of  tb 
said  marriage    to    add  theitli 
on  or  before  the  aaid  marriigi 
14,500/.,  and  also  to  seearetk 
payment  of  the  two  several  aaai 
of  OOOOi.  and  5000iL  witUs  sa 
months  next  after  hia  daoesis, 
to  be    applied    as   thereiaaftBf 
mentioned,  so  as  to  make  Ldhr 
Xacy's    portion    dO,000/.;  aai 
that  upon  the   aaid   msniagt- 
treaty  Sir  7.  Cane  dad  agisa  m 
consideration  of  the  said  porlim 
to  charge  certsia    fireeboU  a» 
Utes  in  Swinford  and  SomikKii^ 
v)orth  with  an  annnily  of  MOH 
to  Lady  Xtecy  for  life^  to  eia^ 
menoe  after  hia  death*  sad  €cs> 
tain  parts  of  hia  eatates  ai  Stmt 
ford  with  a  fa^er  eanoily  d 
000/;  to  h^r  for  life,  |o  can- 
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Menie  after  the  ddalh  of  the 
ViTor  of  Sir  T.  Cave  and  Lady 
CavCj  and  that  he  wonld  settle 
tike  Sianford  estate  to  the  sefo- 
r$l  uses  therein  after  expressed. 
Sir  T.  Cave  in  consideration  of 
the  intended  marriage  and  46(KM. 
f  aid  by  Lady  Lucy  Skerrard,  and 
of  14^0^   paid  by  Lord  Bar- 
kanmgh,  and  of  6000/.  and  5000/. 
eoyenanted  by  Lord  Barbarougk 
to  be  paid  within  six  months 
after  his  decease,  conveyed  the 
Sianford  estate  to  trustees   to 
hold  to  them  and  their  heirs,  to 
the  intent  that  Lady  Cave  might 
veoeive  her  annuity  of  14001.  for 
life ;  and,  subject  thereto  and  to 
the  two  terms  of  300  years  and 
imo  years,  to  the  use  of  Sir  T. 
Cave  and  his  heirs  till  the  mar- 
riage ;  and  after  the  marriage  to 
^e  use  of  trustees  for  09  years;  ^ 
and  subject  thereto  to  the  use  of 
Sir  T.  Cave  for  life;  remainder 
to  trustees  to  preserve  contin- 
gent remainders;  remainder  as 
tp  part  to  the  intent  that  Lady 
Lucy,  in  case  she  should  sur- 
vive Sir  T.  Cave  and  Lady  Csve, 
should  receive  an   annuity  for 
life  of  GOO/.  per  annum  in  bar  of 
dower ;  and  as  to  the  premises 
charged  with  the  said  annuity  to 
thQ  use  of  trustees  for  500  years, 
and  as  to  all  the  other  premises 
to  the  use  of  trustees  for  1000 
years;   and,    subject    to  those 
terms,  as  to  all  the  premises  to 
the  use  jof  the  first  and  other 
s&tks  of  Sir  71  Cave  and  Lady 
Lucy  Sherrard  in  *  laii  male ;  re^ 


maitidctr  to  the  ttse  of  8hrT.Cs«r» 
his  heirs  and  assigns  for  ever* 
The  trutt  of  the  term  of  00  years 
was  to  keep  down  the  interest  af 
the    mortgages  for  eooot  and 
60002.  the  term  of  500  year$  was 
to  secure  Lady  Lucy"*  anouity  of 
600/.;  and  that  of  1000  years 
was  to  raise  pcM'tions  far  younger 
children;  if  but  one,  UflOOl^ 
if  more,  20,000/.  equally  to  be 
divided.    There  was  a  proviso 
enabliBg  Sir  T.\Cave  in  the  event 
of  his  stirviving  Lady  Liay  to 
assign^  limit  and  appoint,  ailj 
part  of  the  lands,  hereditamenti 
and  premises,  eompriitod  in  the 
term  of  500  years  to  any  woiiia« 
or  women  he  should  afterwarlls 
marry,  by  way  of  jointure,  so 
as  not  to  exceed  the  yearly  ru* 
hie  of  600/*  By  other  indentures 
of  lease  and  release  of  the  ssme 
dato,  with  similar  recitals,  as  for 
as  related  to  the  estaiss  of  Swin* 
ford  and  Souik  KilumiK  Sir  T, 
Cave  conveyed  those  estates  to 
trustees,  to  hold  to  them. and 
their  heirs  to  the  use  of  himself 
till  the   marriage;    and    after<^ 
wards  to  the  intoat  that  Lady 
Zifcy»  in  case  she  should  survive 
him»  should  receive  an  annuity  of 
1400/.;  which  togeUier  with  the 
said  other  annuity  of  600/.  was 
to  be  in  bar  of  dower;  and  as 
to  all  the'premises  charged  with 
the  said  annuity  of  14001.  to  the 
use  of  trustees  for  500  yeals  for 
bettor  securing  the  said  annuity  ; 
and  subject  thereto  to  the  use  of 
Sir  T.  Cave,  his  hetra  and  as^ 
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stgDs.  The  marriage  took  place 
on  the  2d  June,  1791.  Lord 
Harborough  then  paid  down 
MflOOL ;  with  which  the  mort- 
gage for  14,5002.  was  satisfied ; 
and  he  soon  afterward  paid  a 
farther  sam ;  which  was  applied 
towards  discharging  the  Stanford 
estate.  On  the  15th  of  January, 
1792,  Sir  T.  Cave  died  without 
issue,  leaving  his  sister  Mrs.  0<- 
way  his  heir  at  law.  The  title 
went  to  his  uncle  and  devisee, 
the  Reverend  Charles  Cave;  who 
filed  the  biU.  The  PlainUffwent 
into  evidence  of  the  testator's 
conversations  with  Lady  Cave 
and  the  attorney,  who  prepared 
all  the  instruments,  to  shew  the 
motives  for  making  the  will,  and 
that  the  testator  had  no  inten- 
tion to  revoke  it ;  and  after  the 
marriage  referred  to  it  a^  his 
will.  The  attorney  also  proved, 
that  the  heads  of  agreement, 
signed  by  Sir  T.  Cave  and  Lord 
Harborough,  were  the  basis  of 
the  settlement;  and  that  the  in- 
structions for  the  settlement 
were  given,  and  the  drafts  were 
read  to  the  testator,  before  the 
instructions  were  given  for  pre- 
paring the  will. 

The  Lord  Chancellor  was 
clearly  of  opinion,  that  the  pa- 
rol evidence,  being  evidence  of 
a  republication,  if  any  thing, 
could  not  be  received;  that,  if 
the  deed  did  not  affect  the  will 
at  law,  it  was  out  of  the  ques- 
tion ;  if  it  did,  he  could  not  set 
it  up  again  by  parol  evidence. 
His  Lordship  added,  that  ho 
could  make  no   decree  in  the 


cause ;  he  ooald  not  prevent  tka 
heir  from  prosecoting  her  ioffi 
right ;  it  was  a  mere  li^al  qses- 
tion,  whether  tlM  estate  passed, 
or  not :  there  was  no  eqintabb 
estate;  for  before  marriage  the 
intention  was  carried  into  eis- 
cution  by  a  complete  settlement; 
and  it  was  quite  tndiflerent,  whe- 
ther the  articles  were  preserved, 
or  not:  as  far  as  a  particakr 
partial  purpose  they  would  be 
evidence,  that  such  purpose  was 
in  his  mind. 

By  consent  the  parties  wsia 
ordered  to  proceed  to  a  trial  it 
the  Bar  of  the  Coort  of  Comiisa 
Pleas.  Upon  the  trial,  the  Gout 
unanimously, rejecting  the  parol 
evidence,  a  special  verdict 
found.  See  GoodHiie  on  dendi 
of  Holford  and  Oiherg  ▼•  Ohosf^ 
2  H.  Bktek.  516.  7  Term  tUfi. 
d99.  \Bos.SfPul.  576.  Post, 
Vol.  Ill,  650.  The  decree,  de- 
claring the  will  revoked  as  to  al 
the  estates  included  In  the  set- 
tlement, was  affirmed  upon  ap- 
peal to  the  House  of  Lordst 
Vol  IV,  850.  See  the  subse- 
quent cases  in  the  note,  ante. 
4S7.  In  Harmood  v.  Oglander^ 
post.  Vol.  VI,  19».  VIII,  106L 
Lord  Alvanhy  supports  his  opi- 
uion  in  Williamg  v.  Owens ;  sad 
Lord  Eldon,  C.  dissents  from  it 
on  the  ground,  that  a  man  can- 
not be  a  trustee  for  himsdf: 
the  trusts  therefore  arising  by 
covenant,  instead  of  an  actoal 
conveyance  to  tmstees,  the  de- 
vise was  of  the  legal  estate,,  not 
an  equitable  reversion  in  fee.  See 
post,  Vol.111, 126.  XVIII,  418. 
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and  90th. 
SffARAH  and  Elizabeth  Walker^  the  only  issue  of  William     Assigoees  of 

and  Margaret  Walker ^  were  entitled  under  a  trust  in  the  a  baokmpt 

marriage  settlement  of  their  father  to  pay  out  of  the  rents  and  o*****  make  a 

profits  of  certain  premises  and  hereditaments  40/.  per  arm.  or  Py**^*^^©**  fw 

convey  two  third  parts  of  the  premises  to  the  children  of  the    ,, , 

,  *^  .all  her  proper- 

marriage,^  as  tenants  in  common.     William  Walker  by  his  will  ^     ^hich  can 

gave  1000/.  in  trust  to  be  paid  for  the  marriage  portion  of  \^  obtained  in 
Sarah,   if  she    should    marry  with  the  approbation  of  the  equity  only; 
trustees.     The  testator  also  gave  after  the  death  or  marriage  and  a  settle- 
of  his  widow  all  his  freehold  estates  in  moieties  to  the  use  of  roont  before 
his  daughters  for  life ;  remainder  to  trustees  to  preserve  con-  ^^'"•g®   ©^ 
tingent  remainders ;  remainder  to  their  children  equally  in  tail,  ^     ^ 

with   cross    remainders ;    remainder  to  his  own  right  heirs ;  i^^^  separate 
and  all  his  leasehold  and  the  residue  of  his  personal  estate  to  xli^  does  not 
trustees  in  trust  as  to  one  moiety  to  pay  the  rents  and  profits  bar  her. 
interest  and  produce  to  Sarah  for  life ;  and  after  her  decease 
in  trust  for  her  children  equally,  their  executors,  administra- 
tors, and  assigns ;  and  as  to  the  other  moiety  in  trust  for  JS/t- 
zaheth  and  her  children  in  the  same  manner;   and  in  case 
either   of  them  should  leave  no  children,   in  trust  for  the 
other  and   her  children  in  the  same  manner;    remainder  to 
the    survivor    of  his  two  daughters  her  executors  and  ad- 
ministrators. 

In  1771  Sarah  Walker  married  Wiliiam  Blastock ;  and  by 
the  settlement  previous  to  the  marriage,  to  which  the  trustees 
of  the  1000/.  were  parties,  it  was  agreed,  that  in  consideration 
of  the  marriage  and  of  500/.  part  of  that  sum  paid  to  William 
Blastock  the  remaining  500/.  should  remain  in  the  hands  of 
the  trustees  to  be  placed  out  upon  securities  with  the  approba- 
tion of  the  husband  and  wife  upon  trust  to  permit  the  interest 
to  be  received  by  the  wife  for  her  own  sole  and  separate  use^ 
not  subject  to  the  debts  power  controul  or  engagements  of  her 
husband;  and  after  her  decease  upon  trust  for  and  as  the 
portions  of  the  child  or  children ;  equally,  if  more  than  one. 
No  notice  was  taken  of  the  other  property  of  Sarah  Walker. 
The  widow  died  in  1772 ;  firom  which  time  William  Blastock 
Wild  Richard  Ec^on,  who  maniei  EUzabeth  Walker,   received 

the 


1795. 


BUROOIY 

9. 

Dean. 


* « 


CASES  IN  CHAKCERY. 

the  rents  diTidends  and  interest  of  all  the  estates  and  pro* 
perty  under  the  will  and  setdement  of  William  Walker, 
amounting  to  the  yearly  value  of  BOOL  In  1794  William 
Blastoek  was  declared  a  bankrupt ;  and  his  asognees  filed  tfa^ 
VSk,  praying  to  be  declared  entitled  during  Ae  joint  Ktcs  of 
tbe  bankrupt  and  his  wife  to  the  income  of  a  moiety  <^  Ae 
testator's  fireehold,  leasehold  and  personal,  estate^  and  to  siidi 
estate  and  interest,  as  the  bankrupt  was  entitled  to  in  right  of 
his  wife  as  tenant  by  the  curtesy  or  otherwise  under  her  &ther*t 
settlement,  and  the  income  thereof;  and  an  account  of  the 
arrears.  The  bankrupt  and  his  wife  by  their  answer  stating^ 
ihat  they  had  had  nine  children,  four  of  whom  were 
claimed  some  further  provision  for  the  wife* 


Mr.  Hall,. tar  the  Defendant* 
This  being  trust  property  cannot  be  attained  eitcept  is 
equity;  and  the  assignees  cannot  have  a  better  interest  than 
the  bankrupt.  Gayer  v.  Wilkinson,  1  Bro.  C.  C.  50^  n.  Pryari. 
Hill,  4  Bro.  C.  C.  139.  There  is  a  distinction  between  a  tnut 
of  land  and  money.  The  husband  could  not  dispose  of  hb 
wife's  land  so  as  to  make  it  liable  to  be  afiected  by  legal  pro* 
cess;  therefore  this  Court  wiQ  not  afiect  it.  There  is  also s 
difference  between  a  general  trust  and  a  life  interest^  wUdr 
is  manifestly  meant  for  subsistence. 


The  equity  of 
a  wife  to  have 
a  provision 
oat  of  her 
trost  property 
claimed  by  the 
husband   at- 
taehes  upon 
newly  acquired 
property. 


Master  of  the  Rolls. 
It  is  impossible  to  give  her  the  whole ;  fof  that  woold  be  to 
admit,  that  a  married  woman  is  entitled  to  the  whole  of  her 
property  to  her  separate  use.  Courts  of  equity  have  gooef 
thus  far;  as  to  all  personal  property  of  the  wife,  which  thtf 
husband  is  not  authorized  bylaw  to  reduce  into  possessicm,  bat 
nrnst  come  here  for,  he  must  either  shew  him^lf  a  purchaser, 
or  make  some  provision  for  her  out  of  it :  otherwise  the  Cooit 
will  not  give  it  to  him :  I  do  not  know,  that  they  will  give  it 
to  the  wife.  I  doubt,  whether  that  has  been  extended  to  a 
trust  of  real  estate,  to  which  the  wife  is  entitled  for  life.  The 
next  question  is,  whether  the  wife  having  when  9ui  Juris  and 
before  marriage  made  a  stipulation  to  secure  what  she  thought 
fit  for  a  certain  portion  has  ever  been  permitted  to  come  beie 
and  require  more.  I  admit  a  new  equity  arises  upon  property 
newly  acquired.  .-  * 
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Master  of  the  Rolls. 
I  am  of  opinion,  the  settlement  has  not  barred  the  wife. 
The  next  question  is,  whether  the  PlaintifR  can  get  any  thing- 
without  the  intervention  of  diis  Court.  All  the  questions  have 
been  as  to  specific  assignees  for  valuable  consideration.  The 
naintiffs  are  not  in  that  case.  I  have  no  objection  to  what 
tfieycan  get  at  law:  but  if  they  come  into  thisCourt,  I  will 
not  extend  the  arm  of  the  Court  to  give  them  any  other  part 
of  her  property  without  a  consideration  for  it.  Therefore  let 
it  be  referred  to  the  Master,  that  they  may  lay  proposals 
before  hhn  (  38 ). 

(33)  Post,  Prmgh  v.  Hodff'  674.   Wnght  v.  Mcriey,  XI,  ll 

jum.    Vol.   Ill,  617.    Lumb  v.  Murray  v.  Lord  Etibdnk,  X,  841 

Mibuss,  Lady  Elibank  r.  MoHio-  XIII,  1.     XIV,  496.    Berei- 

iieu,  V,  517,  737,  and  the  notet  ford  v.  Hobgom,  1  Madd,    362. 

521,  739.    Miiford  v.  Mitford,  Green  v.  Otte,  1  Siwt.  8p  Stu.  250; 
IX,    87.     Carr  v.    Taylor,  X, 


1795. 

June  20th. 


BURDON 
V. 

Dean. 


WRANGHAM,  Ex  parte. 


1795. 
June  24th, 
27M,  30/A. 


TTPON  this  petition  and  the  affidavits  the  facts  appeared    Petition  to 


to  be  these.  the  Lord  Chan^ 

In  the  year  1350  the  coDege  called  the  College  or  Hall  of  c«//br  as  visitor 
the  Holy  Trinity  of  Norwich  in  the  University  of  Cambridge  jj  ^TJ^J^^' 
consisting  of  a  Master  and  twelve  Fellows  was  founded  and  *hereb^e  no 
endowed  by  the  Right  Reverend  JFiKiowi  J5a/^wiaw,  Bishop  of  jj^j^  ^^  ^^ 
!Noncich.  Ten  of  the  Fellows  were  usually  la3rmen  ;  and  two  foander,  to  de- 
were  in  holy  orders,  who  performed  the  duty  in  the  chapel  and  clare  the  elec- 
were  usually  the  college  tutors.  The  charter  of  foundation  tion  of  a  fellow 
contained  the  following  provision  for  regulating  the  election  of  ^®*^  "^^  ^  ^ 

any  future  Fellow :   **  Volimius  etiam.   quod  vacante    aHquo    .  ^   ^, 

,  .....  tioner    to   be 

loco  per  mortem  vel  cessionem  alicujus  socii  Collegii  supra-  ^jm^^^j .  ^y^ 

dicti  vel  alio  quovis  modo  alius  scholaris  in  loco  vacante  per  court  of  King's 

liberam  electionem  custodis  &  socionun  Collegii  subrogetur ;  Bench   haviDg 

ita  tamen  quod  in  loco  socii  Collegii  subrogetur  scholaris  in  a  similar 

"  idoneus  moribus  &  ingenio  qui  per  tres  annos  continuos  case  declined 

"  ad  minus  jura  canonica  aut  civilia  audierit  irt  universitate  J^"8dicU<m, 


€t 


ti 


€€ 


it 


«« 


aliqu4 


the  Lord  Cham^ 
cel^or  heard  the 
petiUoD ;  and  upon  the  construction  of  the  statutes  dismissed  it« 


Wrangham, 
Ex  parte. 


it 
it 
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179&.  *'  aliqua  approbata ;  nisi  fuerit  magister  in  artibiu  aut  bacca^ 
'^  laureus  famosus,  qui  infra  annum  foret  sivellet  in  artibos 
**  incepturus ;  quos  eligibiles  in  socios  died  CoUegii  esse  ▼<>• 
*^  lumus,  licet  nunquam  antea  andierint  jus  canonicum  ^ 
"  civile." 
[  610  ]  By  the  charter  of  foundation  a  right  of  giving  subsequent 

statutes  was  reserved  to  the  founder ;  which  right  he  exercised 
in  1352  by  giving  a  book  of  statutes  containing  divers  diap- 
ters ;  of  which  one  entitled  **  de  tempore  electionis  SfformA'^ 
contains  the  following  clause :  '*  sed  si  locus  alicujus  socii  dicti 
''  Collegii  quovis  modo  vacaverit  in  futurunii  volumus  quod 
''  per  custodis  &  majoris  partb  sociorum  electionem  concordem 
^  per  viam  scrutinii  ut  praemittitur  infra  mensem  alius  sub- 
rogetur:  alioquin  ad  solum  custodem  provisio  &  ordinatia 
socii  pertineat  ilia  vice,  salva  nobis  libera  potestate  ordinandi 
f*  &  disponendi  de  custode  &  sociis  praeficiendis  &  amoTendis 
**  dum  fuerimus  in  hac  vita.*' 

Another  chapter  in  the  said  book  of  statutes  entitled  ''  de 

persanis  in  locis  vacantibus  subrogandis**  contains  the  following 

directions:  **  volmnus  insuper^  quod  in  omni  electione,  prs- 

*'  fectione  &  ordinatione,  custodis  &  sociorum  in  posterum 

*'  facienda  omnis  affectio  singularis^  conspiratio  &  partialitas, 

*'  excludatur,  ut  sic  simpliciter  melior  &  pro  Collegio  utilior, 

'^  quantum   eis   deus   in    conscientia  ministraverit,    eligatur; 

'*  salvo  tamen  semper  quod  in  omnibus  electionibus  custodis 

^'  cjusdem  coUegii  &  in  electionibus  sociorum  utriusque  juris, 

"  socii  ejusdem  Collegii    primo,    &  post  eos  socii  auhe  sea 

^'  Collegii  Annunciationis  Virginis  gloriosae  MarUe  in  eadem 

*'  Universitate  &  post  eos  alii  scholares  nostras  diocesis  cseteris 

'^  paribus  judicio  majoris  partis  sociorum  &  non  beneficiati 

**  beneficiads  ac  pauperiores  ditioribus  caterU  paribus  aim 

^*  omnibus  prteferantur.  Volumus  autem  quod  nullus  curatum 

**  obtinens   beneficium  cujuscunque  valoris  sen  non  curatum 

*^  sen  decanatum  ruralem  obtinens,  quorum  fructus,  reditus  & 

'*  proventus,  sex  marcarum  communibus  annis  venun  annuum 

valorem  excedunt,  eligivaleat  in  socium  Collegii  supradictL* 

Another  chapter  contains  the  following  clause :  ^^  Praesentia 

tamen    statuta    &    eorum    quodlibet  augendi,    supplendit 

routandi,  minuendi,  interpretandi,  corrigendi,  &  super  iUis 

dispensandi,  aliaque  nova  statuta  faciendi  quoties  &  quaiido 

**  nobis 


ti 
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**  liolns  videbitnr  opportunom,  quamdin  in  hSc  viti  faerimus,         1790. 
«  potestatem  nobis  Uberam  reservamus."  Wu^ujotl 

In  an  additional  statute  the  founder  reciting  the  before      f^oorle. 

mentioned  extract  from  the  chapter  "  De  tempore  electionU 

^*  ^/armd*'  ♦proceeded  thus:  "  Praefatum  articulum  taliter      [  ♦eil  ] 

'^  declaramus :  quod  in  electione  socii  custodis  pnesentia  neoes^ 

•^  sario  requiratur,  si  debite  prsemunitus  vel  etiam  expectatus 

y  electioni  voluerit  interesse;  non  tamen  quod  votum  suum 

-^'  necessario  votis  majoris  partis  conveniat  sociorum ;  imo  vo- 

lumus  sufficere  majoris  partis  sociorum  CoUe^  consensum 

Ucet  custos  majori  parti  non  consenserit  in  electione  socii 

'^  cujuscunque.      Adjicientes    insuper  ad  statutum  volumus 

*^>quod  in  electione  tarn  custodis  quam  sociorum  dicti  CoUegii 

'^  facienda  socii  prsesentes  in  Collegio   per    decern   dieruin 

"  spatium  a  vacationis  tempore  computandum,  si  extra  vaca- 

'*  tionum  tempora,  &  per  totum  tempus  vacationum,  si  infra 

'^  vacationiun  tempora^  vacatio  contigerit,  &  ultra  per  decern 

^'  dierum  spatium  post  resumptionem  magistrorum  absentes 

^'  cum  licentia  custodis  socios  A  qui  fuerint  expectare  continue 

**  teneantur/' 

•  In  the  year  1354v  by  an  additional  statute  the  founder  or- 
dained as  follows:  '*  Ad  haec  statuimus  &  ordinamus,  quod 
''  quam  citius  fieri  commode  poterit  in  Collegio  vestro  suit  seu 
*^  eligantur  duo  vel  tres  scholares^  qui  in  jure  civili  studentes 
*^  in  lectura  sacrae  scripturae  in  mensa  in  ministr^do  sociis 
**  presbyteris  dicti  vestri  Collegii  celebrantibus  in  capelld  ac 
^*  cibaria  sociis  in  mensa  sedentibus  deferendo  poterunt  pro 
'^*  tempore  cum  opus  fuerit  collegio  deservire:  quos  etiam 
**  scholares  Collegii  de  minora  forma  volumus  nuncupari. 
"  Nolumus  vero  imo  expresse  in  virtute  juramenti  praestiti 
*'  tenore  praesentium  inhibemus  ne  socii  Collegii  per  vagati- 
**  ones,  discursus,  insecutiones  aut  alias  occupationesi  quam 
"  in  dictis  tribus  officiis  sive  modis  dictos  scholares  de 
"  minori  forma  studiis  seu  exercitio  subtrahant  quovis  modo, 
^'  Quemlibet  etiam  dictorum  scholarium  de  minori  (onak  tres 
'*  marcas  annis  singulis  pro  omnibus  necessariis  recipere  vo- 
*^  lumus  de  communi.  Volumus  insuper,  quod  cum  Deus 
*'  Collegii  vestri  ad  hoc  sufficienter  auxerit  facultates,  dictum 
*^  scholarium  de  minori  forma  numerum  ad  numerum  septen- 
*'  arium  amplietis;    quos    etiam  scholares  de  minori  formft 

"  omnes 
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.1793.  f*  onines  &  singulos  pneaentes  &  futuroe  in  eorum  reoeptiodi^ 

'^^'^^  *^  illud  subire  volumus  juramentiuiiy  quod  pmestaie  tenentut 

J,       ^^  *  ''  sodi  vestri  CoUegii  supradicti.    Volumus  etiain  quod  oneia 

"  fiodorum  descripta  in  statutis  sub  titulo  de  oneribus  wodt 
j      .  '^  orum   de  Collegio  subire  integraliter  teneantur.     Immper 

**  staitdmus  S^  ardinamus  quod  tUeii  scholares  de  mmori 
^^  formd  in  eleetwne  sen  assumpHone  sociorum  novontm  f^ 
'*  iuris  temporibus  faciendd   pngsuppositd   earmm    ad    hoe, 

[  ^612  ]       *'  idoneitate  *  ^  st^fficientid  juxta  siahdorum  f>esirarum  ex^ 

^  gentiam  omnibus  aUis  pr6Eferantury 

'.  In  1787  Frtmds  Wrangham  at  the  particular  reconuBetf* 
dation  of  Dr.  Jowetif  one  of  the  Fellows  of  TVmiiy  Hall,  le* 
anoved  to  Triidty  Hall ;  and  soon  after  becoming  a  member  vm 
elected  Scholaris  de  ndncri  formd.  In  January  1790  he  iril 
tidmitted  to  the  degree  of  Bachelor  of  Arts,  and  in  Jmhf  139S 
to  that  of  Master  of  Arts.  In  June  1793  he  obtained  fioril 
the  tutors  of  Trinity  Hall,  viz.  Dr.  JoweH  and  Mr.  WtKdktB- 
ion,  letters  testimonial  to  the  Archbishop  of  York  of  his  good 
and  satisfactory,  conduct  during  his  residence  for  tiie  pmpot^ 
of  procuring  admission  to  holy  orders ;  and  partly  in  csoBse- 
•quence  of  such  letters  he  was  ordained  in  July  following.  In 
August  1793  one  of  the  divinity  fellowshiiis  becoming  vaoaa^ 
Mr.  Wrangham,  being  qualified  according  to  the  statutei  in 
point  of  residence,  and  as  not  possessing  preferment  in  the^ 
church  of  the  annual  value  of  six  marks,  offered  himsdf  m 
•a  candidate :  but  the  Rev.  John  Vickars,  M.  A.  Fellow  of 
.Queen's  College  in  the  University  of  Cambridge,  who  was  not 
a  member  of  Trinity  Hall,  was  on  the  1st  of  November  elected. 
On  the  day  following  the  election  it  was  discoveredy  that 
Mr.  Vickars  was  in  possession  of  preferment  in  the  churdi 
of  greater  annual  value  than  six  marks,  which  rendered  him 
ineligible  to  the  fellowship ;  upon  which  before  the  5th  of 
November  he  resided  that  preferment ;  and  waB  on  that  day 
/e-elected. 

Mr.  Wrangham  presented  this  petition  to  the  Lord  Chan' 
cellor,  as  the  proper  person  to  exercise  the  visitatorial  power  of 
the  Crown,  there  being  no  heir  of  the  .founder ;  praying,  duit 
his  Lordship  would  declare  the  said  election  void,  and  would 
<Hrder  the  petitioner  to  be  admitted  a  Fellow  of  Triniiy  HaH 
as  from  the  time  of  the  aforesaid  election ;  and  make  audi 
fiirther  order  as  the  justice  of  the  case  should  require. 
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"   Th^  petition  stated,  thst  several  of  the  fellows  of  Trmky         1TO5. 

Hall  were  not  present  at  the  election  either  on  the  1st  or  5th  w«^tj^jm" 

ftf  November ;  that  some,  who  were  present  on  the  1st,  were       ^  pariB. 

tbseQt  on  the  5th ;  and  tliat  no  steps  were  taken  to  inform 

•uch  absent  fellows  of  the  mistake  made  in  the  first  election, 

or  to  give  them  an  opportunity  of  attending  the  second.    The 

petition  also  stated,  that  there  was  no  instance  of  the  rqec« 

tion  of  aiay  person  answering  the  description  of  Scholaris  de 

mtnari  formdg  whenever  any  *  such  scholar  proposed  himself      [  ^61S  ] 

a  candidate  for  a  vacant  fellowship. 

The   affidavits  against  this  petition  sworn  by  Sir  William 
Wynne,  Stanhope  Pedley,  John  Kmghl,  Joseph  Jowett,  Simon  i 

Le  Blanc,  Borne  Bame^  James  Shipton,  Snowden  Bame,  and 
WUUam  Baltine,  all  fellows  of  Triniiif  Hall,  stated,  that  of  the 
last  seven  fellows  admitted  to  divinity  feUowships  only  one  had 
been  Scholaris  de  minori  formd;  of  the  others  one  was  ap- 
pointed by  the  Master  by  lapse,  and  five  were  elected,  from 
.  other  colleges ;  none  of  whom  were  members  of  Trinity  HaB, 
till  they  were  respectively  admitted  to  their  fellowships;  that 
the  deponents  were  desirous  and  much  wished  to  have  elected 
a  member  of  their  own  college,  and  one,  who  had  been  Scho^ 
laris  de  minori  formd,  to  succeed  tp  the  fellowddp,  that  became 
vacant  in  August  1793,  if  such  a  person  could  be  found  in 
their  college  fit  and  proper  for  that  purpose:  but  the  said 
Francis  Wrangham  was  not  in  the  judgment  and  opinion  of  the 
deponents  a  fit  and  proper  person  to  be  elected  into  the  said 
vacant  fellowship ;  that  they  believed  the  said  John  Viciars  to  be 
a  fit  and  proper  person  to  be  elected  into  the  said  feUowship : 
that  on  the  Ist  oi  November,  1793,  being  more  than  ten  days 
after  the  beginning  oi  Michaelmas  Term  (the  saidTermi  be« 
{^nning  on  the  10th  of  October)  and  within  a  month  of  the 
beginning  of  the  said  Term,  all  the  deponents  being  present 
in  the  said  college,    and    being  a  minority  of  the   fellows 
of  the  said  college,  did  in  the  usu^  manner  proceed  to  a 
scrutiny  and  unanimously  elect  the  said  Viciars;  that  the  de- 
ponents were  not  then  informed,  that  the  said  Viekars  was  pos* 
sessed  of  preferment  in  the  church,  which  rendered  him  in* 
eligible ;  it  being,  as  they  believed,  unknown  to  the  said  Viekars 
on  the  1st  of  November',  that  before  the  5th  of  November!, 
,1793,  he  resigned  the  said  preferment;  that  on  that  day,  facing 

more 
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1796.         more  than  ten  days  and  within  a  month  after  the  heg^mAng  of 
-^    ^'^'^^  Michaelmas  Term,  all  the  deponentd^  except  John  Knight,  being 

JSr  Dorlt.  *  ^  majority  of  the  fellows  of  the  said  college,  again  assembled; 
and  in  the  usual  manner  proceeded  to  a  second  scrutiny,  and 
unanimously  elected  the  said  John  Vickars;  that  in  giving  their 
votes  they  were  not  influenced  by  any  partiality  for  or  pre- 
judice against  either  of  the  said  two  candidates,  but  voted  for 
him  of  the  said  two  candidates,  whom  they  did  and  do  in  their 
consciences  believe  to  be  the  most  fit  and  proper  person  to  be 
elected  into  the  said  fellowship  for  the  real  benefit  and  advan- 
tage of  the  said  college ;   that  they  did  not  think  the  said 

[  ^614  ]  Francis  Wrangham  a  fit  and  *  proper  person  to  be  elected 
into  the  said  fellowship ;  and  that  the  only  reason  of  their 
voting  for  the  said  John  Vickars  and  not  for  the  said  Frasuds 
.  Wrangham  was  because  they  did  believe  the  said  Vickars  to 
be  a  fit  and  proper  person  to  be  elected,  and  they  did  not  be- 
lieve the  said  Wrangham  to  be  a  fit  and  proper  person  to  be 
dected  into  the  said  fellowship  \  that  John  Knight  left  Ghp- 
bridge  early  in  the  morning  of  the  Sd  of  November  and  went 
into  the  North  of  England,  before  it  was  discovered,  diit 
Vickars  was  ineligible;  but  if  he  had  been  present  on  the  5di 
of  November,  he  would  have  voted  as  he  had  upon  the  Ist. 

Solicitor  General  and  Mr.  G.  Smith,  for  the  Petition. 

It  was  decided  in  the  case  of  Catherine  HcUl,  4  Term  Rep. 
B.  R.  233,  that  the  jurisdiction  belongs  to  the  Great  SeaL 

The  founder  requires  a  positive  preference  of  the  scholars 
de  minoriformd,  if  fit  according  to  the  exigency  of  the  sta- 
tutes ;  that  is,  as  a  graduate,  moribus  et  ingenio,  and  as  not 
having  preferment.  Considering  them  as  objects  of  his  bounty 
he  does  not  give  a  discretion  and  right  of  comparison,  as  before 
under  the  words  cteterHs  paribus  with  respect  to  persons  having 
no  connection  with  the  college  or  only  the  slight  connectioB 
between  fellows  and  students.  As  to  those  there  is  at  most 
but  a  recommendatory  preference.  These  positive  prefierences 
so  defined  have  been  held  absolutely  binding ;  as  in  the  cases 
of  AU  Souls  College,  and  Christ's  College.  The  fellows  there* 
fore  had  no  right  of  comparison ;  but  were  absolutely  bound. 
Their  discretion  as  to  the  objects  pointed  out  by  the  former 
statutes  is  like  that  of  the  freeholders  in  electing  members  of 

parUament: 
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psrfean^iit :  if  i>i^dence  in  <te  tovadyirtr^  added  M  a  Qiiali-         tit/!^. 
fication  of  thef  candidate,  that  wonld  resemble  the  difectib^  x^^^a^  tf* 
of  the  fotihder  to  prefer  these  sdiolars.    The  only  point  ther^ 
fbre  isy  whether  th^  petitioner  id  Ubneus  matilM  ei  ingetdo. 
The  latter  wotd  according  to  some  Latin  writefi^  sigmfles  (B^ 
position :  bnt  it  also*  signifies  talents ;  and  thellr6  is  Ao  ihdtance 
in  which  it  is  used  in  botli  senses.    It  ihmi  here  mean  learn- 
ing and  talents.    No  objection  is  made  to  thfd  learifling  or 
morals  of  the  petitioner:  but  it  is  suggested,  thait  the  ^ord 
'^  morei^  hds  a  broader  signification.    Whenever  that  word  is 
used  by  classical  writers  as  descriptive  of  an  individual  charste-' 
ter,  it  is  particularly  confined  to  morals :  when  it  is  apprdpii-* 
ated  to  the  description  of  a  nation^  llhen  it  becomes  a  more 
general  term  and  includes  the  whole  manners  *  of,  the  people.      [  ^615  ] 
In  the  dialogue  between  PamphiUtB  and  DiWUf  in  the  Andrian 
of  Terence  there  is  an  instance  of  the  use  of  this  word  in  the 
former  sense :   "  uxorem  his  m&ribus  ddbil  Aemo.**     So-  lU- 
QuintiUan  de  PhUosapMd:  "  mares  ante  omiuai  O^atori  studiis 
'*  sunt  excolendi,  atque  omnis  honesti  justique  disciplina  per- 
*'  tractanda:**  he  could  not  mean  manners :  for  he  had  treated 
of  them  before.    Horace  liasf  many'  instances  6f  the  differisnt 
uses  of  the  i^ord  i 

— ■' Qcdi  Iege»  sine  tn&ribu^ 

Vanseprbftciuntf* 

Carm^  M*    Lik.  4i 


tc 


€i 


Utcunqucf  defec^ere  iriofeSt 

^  Dedecorant  beiie  nata  ^iulpsfe.'* 

Carmk  4.    IM.  4w 

^  Rursum  ^urd  virtus  et  qtiid  sapislnt&i  pbssit, 
^^  Utile  propoduit  ilobSs  exeihplaif  Ulyvseitt ; 
**  Qui  domitor  Trojan  multortlm  prdvidus  \ahei 
^  Et  fttbtes  homintnn  inspexit,  Iktumque  per  asqubf 
**  Dum  sibi  dum  sociis  reditum  pflTat,  aspiertf  moka 
^'  Perttdit^  adv^rsi  src'rlmi  unmei^bilis  un^.** 

JBp:  2.    Ub.  1. 

''  iCtittis  cujusqu^  notandi  sunt  tibi  mores^ 

Ars,  Poet. 
Praneu  always  makes  the  distinction. 
Virgil  uses  the  word  in  the  latter  sense  s 

"  ■  moresque  viris  et  meenia  pottet.**' 

You  II.  U  U 
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1796.  I  do  not  find  any  instance  there  of  the  other  ngnificatioiL 

v-^s/w  Tadtus  uses  the  word  in  both  senses.     Speaking  of  persons 

Ex  imrt€  '  P"^  ^^^^  ^®  ^'^y*  ^®  **y®  "  magis  alii  homines  quam  aK 
*'  mares:**  but  describing  the  manners  of  a  nation,  Z)^  Moribtu 
Gertnanorum,  he  says,  '*  plusque  ibi  boni  mares  talent  quam 
*'  alibi  bonas  leges.**    Juvenal  also  uses  it  both  ways : 

<«  ■  de  maribus  ultima  fiet 

"  Questio." 

*'  Et  linguam  et  mores^ 

Sai.S. 

[  616  ]      There  he  means  the  manners  of  a  city.     So  Martial  speak- 
ing of  a  picture : 

*'  Ars  utinam  mares  animumque  effingere  possit.** 

Ep.  32.   Lib.  10. 

*'  Ardua  res  hs^  est  opibus  non  tradere  mares.^ 

Ep.G.    Lib.  II. 
Morals  may  be  corrupted  by  wealth;  but  not  manners* 

*^  Templa  Deb  mares  populis  dedit.'* 

Ep.  104.    Lib.  9. 

In  the  case  of  All  Sauls  College  the  words  were  larger;  m, 
*'  kabilis  et  idaneus;**  and  the  person  being  admitted  to  be  of 
good  sense,  learning,  and  good  morals,  that  was  admitted  by 
the  Attorney  General  to  be  a  reason,  that  no  other  disqualifi- 
cation could  be  alleged.  The  fellows  cannot  swear  generally> 
that  the  petitioner  is  not  fit :  they  are  bound  to  shew  that  he 
is  statutably  unfit.  If  they  can  reject  without  shewing  causei 
they  may  for  the  most  absurd  reason ;  and  there  is  an  end  of 
the  preference.  It  is  particularly  near  the  case  of  a  oleik 
presented  to  the  bishop ;  who  is  bound  to  shew  sufficient  cause 
for  rejection :  Specofs  Case,  5  Co.  57.  The  jurisdiction  of  tbe 
visitor  is  the  same  as  that  of  the  Ecclesiastical  Court  over  the 
bishop.  By  their  second  ground  of  comparison  they  admit, 
that  the  petitioner  is  qualified :  otherwise  he  is  not  an  object 
of  comparison.  The  fellows  have  no  right  to  correct  their  owa 
error  to  preclude  a  benefit  to  another  person  and  prevent  an 
injury  to  themselves.  If  the  fitst  transaction  is  to  he  con- 
.  sidered  as  an  election,  the  second  is  no  election  ;^f9r  then  the 
avoidance  of  Vickars  was  a  fresh  vacancy,  and  they  ought  to 
have  waited  ten  days ;  therefore  it  lapsed  to  the  Master ;  who 
is  undeir  the  same  restrictions. 


CASES  IN  eHANCERY.  4ii$ 

1 

I 

-    Attorney  General  and  Mr.  Mansfield^  for  the  College*  ^  iW6« 

The  uniform  practice  of  Westminster  Hall  for  a  century  till  —,    ^^^^^ 
the  late  decision  of  the  Court  of  King*8  Bench  has  supposed^   '  j^  narit 
that  this  jurisdiction  could  not  be  exercised  here,  but  that 
where  there  is  no  heir  of  the  founder,  the  Court  of  King's 
Bench  have  a  right  to  visit  such  a  body  as  a  corporation.    The 
late  decision  refers  *itself  to  an  anonymous  case  in  l2Mod.  232;      [  *617  ] 
which  is  nothing  but  a  dictum,  and  refers  itself  to  a  case  in 
the  Year  Books,  that  either  decides  nothing  or  decides  against 
it.     The  discussion  of  every  question  upon  this  subject  implies^ 
that  the  law  cannot  be  according  to  the  opinion  attributed 
to  Holt.     In  the  case  of  the  Warden  of  Manchester  College^ 
2Str.  797,  the  Court  of  King's  Bench  exercised  jurisdiction^ 
because  there  was  no  special  visitor.    The  principle  of  the  in- 
terference of  that  Court  upon  a  temporary  deficiency  of  a 
visitor,  as  when  there  is  no  Archbishop  of  Canterbury  extends 
to  the  case,  where  there  is  no  heir  of  the  founder.     It  is 
always  necessary  to  shew,  that  the  jurisdiction  of  that  Court 
is  ousted  by  special  circumstances.   There  would  be  no  ground 
for  that,  if  it  were  true,  that  of  necessity,  where  there  is  no 
heir  of  the  founder,  the  right  of  visiting  being  in  the  king  is 
a  personal  right,  to  be  exercised  by  the  great  seal,  not  a  poli- 
tical right,  by  the  Court   of   King's  Bench.      The  .statute 
2  Geo.  II.  c.  29,  as  to  ManchMer  College  is  a  legislative  de- 
claration,  that  where  the  special  visitatorial  power  does  not 
exist,  the  determination  must  be  by  the  course  of  the  common 
law.    In  the  case  of  I%e  King  ▼•  Dr.  Bentley  the  Court  of 
King's  Bench  took  it  for  granted,  they  were  to  exercise  juris- 
diction,  if  no  visitor  could  be  returned.    The  power,    your 
Lordship  is  called  upon  to  exercise,  is  no  part  of  the  preroga- 
tive.   AU  the  law  can  compel  the  visitor  to  do  is  to  act :  and 
his  judgment  is  subject  to  no  controuL    The  Court  of  King's 
Bench  has  no  jurisdiction  short  of  corruption.    It  is  net  exer- 

• 

cised  upon  the  ground  of  escheat.  Nothing  conlbs  to  the 
crown  for  want  of  an  heir,  without  some  mode  is  pointed  out 
for  ascertaining,  that  no  heir  exists,  as  for  inheritaiices  the 
writs  of  escheat  and  Diem  clausii  extremum.  There  is. no 
such  thing  as  a  writ  of  escheat  with  regard  to  a  foundership. 
This  was  compared  in  the  Court  of  King*s  Bench  to  the  caj^ 
of  goods  without  an  owner :  but  I  do  not  see  the  analogy. 

yu«  If 


«ir  <!AS£S  m  CHANCSBRV. 

1795.         If  the  king  n  entitled  for  want  of  next  of  Idn,  Itili  ofllcem  take 


out  a  prerogative  administration.     So  tlie  coroner  inquirei  ai 

„      rte   *  *^  treasure  trove.     The  principle  of  the  interference  of  the 

Court  of  King's  Bench  is  ne  deficiai  justHia,  where  die  hw 

gives  no  otiier  remedy.    What  Lord  Mansfield  sajr  in  J%e 

King  V.  Gregory  {S4f)f  though  called  an  obiter  dRehtm  in  tt^ 

late  judgment}  is  much  more.    In  Toddtngioi/s  Ctue^  \liwn. 

158}  Loi*d  Mansfield  was  particularly  struck  with  the  incon- 

[  *618  ]      Tenience  t^  these  bodies  ihto  Westminster  HaU ;  thoogfa  ^he 

todk  it  for  granted^  tiiat  their  disputes  must  come  into  the 

Court  of  King^s  Bench  where  there  is  no  heir,    ne  defide^ 

justitia.    In  Patrick's  Case  the  ground  was  the   same*      b 

PhiUps  V.  Burtf,  Skin.  460.  ^  TermRep.  B.  JR.  346,  and  in  ne- 

T^ral^  other  books.  Lord  Holt  takes  great  pains  to  shew,  the 

Court  of  King's  Bench  had  Ao  jnrisdictiony  becanse  there  wss 

a  visitor^  and  had  no  right  to  centroul  his  judgment.     He  had 

tto  conception  of  a  jurisdiction  in  this  Court.    In  Ae  case  of 

Queen*s  College,  Cambridge,  whieh  h  not  reported,  Craatfori, 

a  fellow  commoner,  was  expelled :  there  was  no  visitor  ;  and 

he  applied  by  Mandamus  to  be  restored :  the  Conrt  of  King^f 

Bench    refused   to  restore  him,  because  he  was  not  upoi 

the  foundation:  but  there  was  not  a  hint  t^gainat  the  jnrii- 

dtctioA. 

'    These  electors  are  by  the  statutes  to  judge  of  the  idonaty; 
and  they  have  all  sworn,  they  did  exercise  thehr  judgment; 
and  aceording  to  their  conscientious  judgment  tihey  could  noC 
eonmtehdy  with  their  oath  elect  the  petitioner,    becanse  lie 
was  not  a  fit  and  proper  person  moribns  ^*ingenio  according  to 
iheir  construction  of  those  wordr.    They  are  not  bound  to  Kt 
forth  their  reasons  speciaHy.    So  large  a  descriptioh  involvet 
Considerations  hardly  capable  of  specifications.     A  variety  of 
eases  may  exists  in  which  though  the  objection  may  be  M; 
and  e^Snry  man  is  bound  as  a  conscientious  man  to  act  upon  ily 
it  ma^  b^  not  only  difficult,  but  extremely  improper  to  aaaga 
the  specific  objection.    This  frequently  happens  upon  the  tes- 
timonials   necessary  at  Oxford,    that  the  candidate  is  apM 
habiKs^  %  idaneus  tnoribw  ^  scientid.    This  is  different  Ihaa 
the  case  of  die  bish<»p  in  this  respect :  there  are  legal  oUe^ 
tions,  of  which  in  the  first  instance,  the  bishop  is  to  migt  t 

(34)  Easier  Ttmt,  HI  Geo.  III.  B.  X. 
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t}ie  ^w  having  Refined  Ae  retsooable  causes,  ili^  9pte  tra-         1705^ 

▼ersable  and  triable  by  the  country.    I  do  not  say,  if  a  sohd  -j-.    ^^^^^ 

ground  was    stated  for  concluding  the  judgment  of  these       Exwtrim,  *' 

electors  to  be  founde4  in  capric<e  or  wors^  oiotiveSj  that  the 

Court  would  not  call  upon  thevi  to  clear  themselYes  from  th^ 

ipiputation:  but  if  it  ccxnes  before  the  visitor  upon  the  naked 

allegation,  that  the  petitioner  thinks  himself  a  proper  persoRi 

it  is  a  sufficient  answer,  that  upon  their  paths  they  say,  tibey 

formed  a  judgment  and  could  not  conscientiously  ccmsider  him 

so.    Thinking  one  fit  and  the  other  net  fit,  <^  course  they- 

thought  one  more  fit  than  the  other.    The  founder^  who  has 

referred  to  their  judgment  the  effect  of  the  words  "  ei€Bieri$ 

'^  paribus*'    must   have    meant   to  refer  to  their  judgment,' 

whether -the  candidate  Is  idaneus  moribua  $*  ingenio,    ^  As      [  *619  ] 

to  the  effect  of  those  words,  Opid  in  his  Elegies  speaking  of 

two  of  his  mistresses  could  not  mea^  *'  morals''  in  this  line ; 


€i 


Htsc  specie  melior,  tnoribus  ilia,  fiiit.' 


Cicero  has  various  passages,  in  which  the  word  applied  to  aft 
kidividual  signifies  manners  as  well  as  morals. 

FcNT  the  PetitioBu 

The  word  has  19  no  iostan^  boea  used  m  b^  s^oaes  »t 
^ce« 

Lard  Chancellob. 
It  is  not  upon  my  own  judgmenti  that  I  have  taken  upon 
myself  to  hikv  thia  petition.  I  should  be  very  unwilling  t<^ 
assume  any  jurisdiction,  that  was  not  in  the  ordinary  course  of 
the  authority  of  the  Court  of  Chancery :  but  in  consequence 
of  the  opinion  of  the  Judges  of  the  common  law  the  case  ia 
now  put  upon  this  footing;  that  if  the  Great  Seal  does  net. 
exercise  the  visitatorial  power  in  cases,  where  there  is  no 
special  visitor,  where  by  the  failure  of  heirs  of  the  founder  of 
the  establishment  there  happens  to  be  no  person  in  existence,, 
who  can  act  as  special  visitor,  the  case  would  be  without 
remedy ;  and  these  bodies  must  be  left  totally  to  their  owr 
government;  which  would  undoubtedly  be  a  singular  and  iv 
very  inconvenient  case.  Another  proposition  is,  that  if  the 
Courts  returning  to  each  other  the  compliment,  should  keej^ 
this  watte):  afloat  mi  m  «fi^tation|  that  is  also  a  very  consider^! 

able^r 
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1795.         able,    though   certainly  a  smaUer,    inconvenieilce.     Widioul 
"'^'^"^  entering  into  the  argument,  in  which  I  see  gii^t  difficulty  how 

_  '    to  build  up  the  power  of  the  visitor  in  a  course  of  derolutioa 

^  *  to  the  king,  and  to  take  it  out  of  the  ordinary  course,  the 
common  law  requires  as  to  the  inspection  and  controul  of 
establishments  of  this  nature,  I  am  perfectly  satisfied  upon  Ae 
ground  of  public  convenience,  that  the  last  determination  b 
perfectly  adjusted  to  the  advantage  and  utility  of  aD  learned 
bodies ;  particularly  those,  whose  affairs  are  very  aukwardly, 
with  great  expence,  and  with  great  delay,  settled  in  the  coune 
of  proceedings  in  Westminster  HaU ;  and  it  necessarily  hap^ 
pens,  thiat  the  adjustment  of  their  affairs  will  sometimes  cone 
into  a  train  not  adapted  to  the  nice  circumstances  of  sodi 
bodies;  as  it  must  often  come  before  a  jury  upon  the  proceed- 
ings  out  of  the  Mandamus.  Therefore  I  am  under  a  necessitf 
of  assuming  that  to  myself,  which  the  Court  of  King's  Bench 
have  said  cannot  be  exercbed  there,  and  cannot  be  exerdsed 
so  well  in  any  other  way.  I  consider  myself  exactly  as  if  act- 
ing, where  his  Majesty  is  by  fouhdation  special  visitor. 
[  CSO  ]  I  have  given  all  the  attention  to  this  case,  that  the  respeet 

due  to  the  learned  body  and  to  the  petitioner  demands.  The 
petition  itself  states  a  case,  that  has  not  been  at  aU  pursued  m 
the  argument,  in  which,  if  the  fact  had  supported  it,  the  in- 
teryention  of  the  visitor  would  have  been  necessary  and  easy; 
for  it  supposes,  that  there  had  been  an  undue  election  made. 
The  petition  at  the  close  of  it  states  the  first  election :  it  does 
not  state,  whether  the  disqualification  of  Mr,  Vickars  was 
known  to  the  electors  at  the  time :  then  it  stat^  that  some  of 
the  fellows,  who  were  present  at  the  first  election,  did  re-elect 
Mr.  Vickars ;  but  that  several  were  not  present  on  either  day, 
'  that  some,  who  were  present  on  the  first,  were  absent  on  the 
fifth,  and  that  no  steps  were  taken  to  inform  them  of  the 
mistake,  or  to  give  them  an  opportimity  of  attending  the  sub- 
sequent election.  Upon  this  suggestion,  if  clearly  according 
to  the  fact,  there  is  a  clear  and  distinct  objection  to  the 
second  election ;  that  it  was  by  surprise ;  that  no  due  no* 
tice  was  given  to  those,  who  were  absent  and  their  atten- 
tion was  not  called  to  the  subsequent  election;  that  it  was 
not  such  an  election,  as  ought  to  be  deemed  the  choice 
of  the  Fellows.  That  could  have  been  easily  set  aside,  and 
another  election  ordered.    It  turns- out  however  upon  the  aiE- 
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davits  made  in  answer  to  the  petition,  that  the  memhers  of  the  1795» 
college  unanimously  concurred  in  the  election  of  the  first  of  ^  ^^^^^ 
November,  being  totally  ignorant  of  the  disqualification  of  Ex  n  tie 
Mr.  VickarSf  and  Mr.  Vtckars  being  totally  ignorant  of  the 
consequence  attending  his  possession  of  a  benefice.  When 
they  acquired  the  knowledge  of  this,  they  were  sensible,  that 
the  first  election  was  void ;  and  all  those,  who  attended  that 
election,  attended  upon  the  5th  of  November,  except  on6 
gentleman,  who  having  left  the  college  immediately  after  the 
first  election  happened  to  be  absent  at  a  distance,  that  made 
it  impossible  to  procure  his  attendance :  but  without  him  there 
is  an  absolute  majority;  and  he  says  now,  that  he  would  have 
TOted  for  Mr.  Vtckars  again.  So  in  point  of  form  there  is  no 
ground  for  the  visitor  to  deem  that  election  a  contravention  of  ~ 
the.  statutes  in  form.  The  ground  therefore  now  taken  in 
the  argument  after  this  disclosure  of  the  facts  misrepresented 
in  the  petition  by  mistake  is,  that  the  petitioner  was  the 
only  qualified  candidate  as  a  scholar  de  minori  formd ;  and 
the  other  competitor  not  having  that  qualification,  to  which 
the  founder  intended  a  preference,  to  exclude  the  peti- 
tioner there  ought  to  be  a  positive  and  pointed  objection 
either  to  his  learning  or  morals  assigned  by  the  Fellows. 
*  In  considering  the  statutes  of  this  college,  taking  into  view  [  ^621  1 
the  mode  of  the*  foundation,  the  founder  thought  fit  to  pre- 
scribe, it  appears  to  be  a  small  body  consisting  of  twelve 
Fellows  only.  There  are  particular  qualifications  with  respect 
to  degrees;  but  in  fact  it  now  stands,  and  fairly  according  to 
the  intention  of  the  founder,  thus :  ten  are  not  required  to  be 
in  orders ;  two  are  ;  and  the  care  and  education  of  the  pupils 
is  ordinarily  committed  to  these  two.  Great  care  is  taken  by 
the  founder  as  to  the  mode  of  election.  He  requires  an 
absolute  majority  of  the  Fellows,  not  of  those  present  at  the 
election  only.  He  limits  the  time  for  the  election  to  a  month. 
In  his  statute  he  ranges  the  objects  of  election  so  that  persons 
bred  in  the  college  are  the  first ;  then  he  points  to  another 
college;  then  takes  persons  within  the  diocese  o{  Norwich; 
and  directs  them  to  be  preferred  in  that  order  cieteris  pari^ 
bus*  In  the  statute  made  upon  the  creation  of  the  scholars 
de  minori  formd  he  puts  them  into  a  higher  class  and  with 
sather  stronger  words  of  preference.  The  only  geneivtl  qua- 
lification,, 
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^M.        ^^4^0X1^  njpQn  ^hick  ther^  could  }>e  siiof  exercise  of  Judgiaqof 
_    ^^""^  {{pT  the  time  of  their  studies  and  other  requisites  are  positive) 

•   ^  ;^^^    '  19,  )that  the  person  shall  be  idoneus  moribus  ^i  ingemo  :  widk 

^gard  to  the  scholars  de  ndnori  formji  he  adds  **  ftmnfp 
pqsitd  eorum  a4  hoc  idaneitate  et  stffficiewUd  juxta  9Mm 
iorum  vestrorum  exigentiam  :**  alluding  to  the  positive  ijusr 
Jifications  in  the  bqdy  of  statutes^  that  I  ipay  call  his  finf 
lotion  of  statutes.  He  supposes  a  case,  in  whic^h  accoidnif 
)to  the  care  he  had  taken  to  insure  a  proper  electioD  these 
piay  he  no  election.  The  power  continues  but  for  a  v^aUhf 
There  must  be  the  concordant  choice  of  an  absolute  majoaij 
pi  the  Fellows.  \Piey  are  not  to  judge  merely  the  fai^  whe* 
ther  the  party  has  the  degrees  and  other  positive  qualifit 
required :  but  there  is  something,  upon  which  they  laay 
^csise  a  judgment,  and  upon  which  there  m^y  be  a  varietf  sf 
4>pinionj  so  that  a  concordant  election  cannot  be  obtained.  la 
that  case  a  devolution  to  the  Master  takes  place;  who,  as  I 
read  the  statutes,  is  imder  no  restricticm,  limitiition  or  recajDf 
^endajdon,  of  any  kind.  The  founder  despairs,  that  persoap 
possessing  all  the  qualifications  are  to  be  found;  aad  leavQ^ 
}nm  the  absolute,  unrestrained,  unlimited,  adoption  of  aaj 
person,  he  thinks  proper  to  bring  into  the  college. 

It  is  contended,  that  with  regard  to  the  scholars  de  mrnori 
form^  the  words  gave  a  positive  preference.    The  SaticiUm 
General  has  argued,  and  Mr.  Smith  with  great  force  and 
[  *622  ]      ingenuity,  as  he  has  ^  in  every  part  of  his  argument,  that  k 
}s  more  emphatical  and  more  strongly  pronounced  with  regui 
^  the   scholars  de  minort  formd  than  in  the  first  atatutei } 
and  an  ingenious  reason  is  suggested  for  it.    It  ia  Uttle  wordi 
discussing,  whether  the  words  mark  more  than  a  reconuDend* 
^tion  (for  I  think  they  amount  to  a  very  strong  recommesi' 
ation) ;  yet  if  they  are  to  be  considered  as  imperativej  it  i| 
impossible  to  overlook,  that  all  this  goes  upon  the  pieniik 
position,  that  there  was  a  judgment  to  be  exercised  by  f 
majority  of  the  electors,  which  can  only  turn  upon  the  fitnev 
myribus  et  ingenio,  a  general,  and  the  only  qualificfttioii,  dist 
presents  itself  for  judgment.   .The  statutes  ascertain  the  der 
grees  and  time  of  residence:  the  absolute  fitnesa   to  bis  # 
]Fellow  is  by  the  words  of  the  statutes  referred  to  the  coa- 
science,  strongly  adiioonished  to  avoid  prejudice  and  fu^ffi$t 

of 
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of  the  nugor  pitrt  of  the  Felloif  9*    The  argument  then  reaUf         VW* 
resolvefi  itself  into  that;  pointy  which  wa«  with  great  ix^euiitgr  Ww^C^ham 


and  wUh  a  collection^  for  which  I  &el  much  obliged  to  him,       ^  parish 

discussed  by  Mr.  Smith.  It  is  not  a  mere  philological  qu^tioni 

whether  the  fitness  is  in  respect  of  the  moral  character,  or  th^ 

ferm  the  founder  has  used  is  sufficieojdy  large  to  include  all 

^he  circle  of  useful  a^d  agreeable  qualitiesi  that  make  an 

pccoippUshed  character  in  society^  and  go  beyond  the  mevf 

pioral  n^an.    Mr.  Smith  has  with  great  critical  ^Quteness  and 

fL-  classical  collection   of  well  arranged  instances  contended^ 

that  in  (he  best  Latin  writers  the  word  "  mores,^  when  ap^ 

|>Ued  to  an  individual,  i9  always  used  to  signify  morals;  an4 

where  ^learly  used  with  respect  to  a  large  body,  k  includes  al) 

^hat  ^^rger  circle,  that  for  want  of  a  more  precise  and  disT 

^nct  term  we  call  manners.    I  doubt  ^  litde,  whether  tha$ 

distinction  is  quite  correct ;  and  rather  apprehend,  the  term^ 

whether  applied  to  an  individual  or  a  nation,  maybe  used 

indifferently  in  the  more  restrained  or  larger  sense ;  and  ihsi,% 

it  would  not  be  incorrect  as  to  an  individual  to  understand 

it  in  the  larger  sense.    There  is  one  instance,  in  which  ( 

think,  it  signi^s  both.    It  is  the  beginning  of  Horaee'^  adt 

dr^ss  to  Augustus. 

* 
^^  Cum  tot  susdneas  et  tanta  negotia  splua, 

^  Res  Itaias  armis  tuteriS|  moriln$s  oyjpBs.'* 

He  does  not  exclude  the  virtues,  and  certainly  he  pieant 
to  include  all  the  ornaments,  of  the  character.  There  is  one 
jnstance,  that  I  wish  to  quote,  because  the  passage,  in  which 
the  word  twice  *  occurs,  has  ft  great  analogy  to  tl}e  present  [  ^G28  ] 
isase,  and  enters  much  intp  the  principles,  which  relate  t^ 
this  subject. 

"  Sed  omnium  societatuni  nulla  praestantior  est  nulla  finnio)^ 
f*  quam  cum  viri  boni  moribus  similes  supt  fisimiliaritate  con- 
juncti.    niud  enim  honestum  (quod  saepe  dicimui?)  etiam  ^ 
in  alio  cernimus,  tam/en  nos  movet^  atque  illi  in  qi;o   id 
inesse  videtur  amicos  facit.     Et  quanquain  pmnis  virtus  nop 
ad  se  alliciat^  faciatque  ut  eos  diligamus,  in  quibus  ipsfi 
*^  inesse  videatur,  tamen  justitia  et  liberalitas  id  ip^xime  efi$cit» 
f  Nihil  aute9i  efit  amabilius  pec  copulatius  quam  marum  simili- 

**  tudo 


if 
it 
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1705.  "  tudo  bonomiiL    In  quibus  enim  eadem  studia  rant  ecdca* 

""^^^^  •*  que  Yoluntatesy  in  his  fit,  ut  aeque  quisque  altero  deledeCir 

'  •*  ac  seipso;  efficiturque  id,  qnod  Pythagoras  uhmmm  in  ami- 

'^'^  *  "  citia   putavit,   ut   umis   fiat  ex   phiribus." — CSc.  de  Of, 

Lib.  1. 

In  my  conception  in  considering   the   manner,   in  nhicli 
these  statutes  are  framed,  the  mode  of  election,  the  aocietf 
the  founder  has  established,  he  meant  to  gire  them  a  Inl 
judgment,  a  taste,  a  feeling,  of  the  qualities  of  'die  feam 
they  were  to  subrogate  in  case  of  a  yacancy,  knowing,  that  ii 
such  a  society,  consisting  of  a  small  number  of  persons  to  be 
united  under  the  roof  of  the  same  college  for  purposes  d 
learning  and  education,  jarring  tempers,  discordant  dispoB- 
tions,  dissimiUtudo  tnorum,  would  mar  the    purpose  of  dis 
foundation  so  different  from  the  larger  corporations  institoftsd 
for  more  public  purposes  and  more  mixed  with  the  busiDai 
of  the  world.    I  cannot  think,  the  founder  would  have  tikss 
the  great  pains  to  have  thrown  upon  the  future  members  d 
his  foundation  the  duty  of  electing  the  person,  giving  them  tht 
power,  and  where  there  is  nothing  of  matter  of  choice  but 
the  judgment  de  ntoribus  ei  ingenio,  meaning  to  tie  them  dowi 
to^the  strict  and  precise  rule,  by  the  observance  of  which  i 
man  merely  acquires  a  character  of  common  honesty,   by  die 
neglect  of  which  he  becomes  a  character  not  fit  to  be  elected 
into  any  society.     He  meant  to  l^ave  it  as  ample  and  large  ai 
possible;  that  they  might  be  fit  in  all  respects  for  each  other; 
and  the  reference,  I  conceive,  is  more  with  regard  to  die 
society,  of  which  he  is  to  become  a  member  than  the  quafitj 
of  the  person  himself.    Then  what  have  I  tp  inquire  ferdier 
than  what  they  have  with  great  concurrence  stated  to  me,  that 
[  •684  ]      the  petitioner  is  not  fit  to  be  a  member  of  •  that  sodetj! 

Who  is  to  judge  of  it  ?  The  foimder  has  taken  great  care, 
that  the  judgment  shall  not  be  rash.  He  has  appointed  not  a 
majority  of  those  present,  but  a  concordant  majority  of  aD 
the  members,  to  judge  of  the  disposition,  the  leanung,  the 
manners,  of  the  person  they  are  to  bring  in  as  a  member  of 
that  society.  It  is  said,  the  fitness  is  not  to  depend  upon 
their  absolute  will ;  that  the  election  is  not  to  be  ex  arbUrio* 
Certainly  not.  They  would  act  improperly,  if  they  did  fiot 
^ve  due  consideration  to  the  statutes.    The  founder  puts  aB 

that 
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that  before  their  eyes.    He  admonishes  them  to  avoid  pre-         1795. 
judice  and  partiality,  and  to  form  a  fair  and  equal  judgment.  ^^'^^ 

He  supposes  there  may  be  more  candidates  or  only  one.  If  «  wtrU 
there  is  only  one,  they  are  not  bound  to  elect  him ;  and  then 
the  devolution  takes  place.  I  am  not  to  presume  whimsical 
motives  in  these  persons.  But  suppose  I  do :  what  would  be 
the  result?  If  I  suppose,  what  is  fairly  put  in  argument 
without  any  fiulure  of  respect  to  those,  who  are  the  Fellows 
of  this  college,  that  for  the  most  foolish  and  frivolous  reason 
they  had  chosen  to  think  the  petitioner  not  fit,  and  upon  an 
application  to  me  as  visitor  had  stated  it  to  me,  I  should 
think,  I  did  ill  with  regard  to  the  peace  and  harmony  of  the 
college  and  the  purpose  of  the  institution,  if  I  were  to  exercise 
a  power  of  putting  him  into  the  society,  whom  for  unfit  and 
bad  reasons,  frivolous  and  in  that  respect  bad,  they  had  re*- 
jected,  and  had  stated  not  to  be  in  their  opinion  a  fit  and 
proper  person.  Nothing  of  advantage  could  arise  to  the 
society  certainly ;  nothing  of  adequate  advantage  to  the  indi- 
vidual. I  should  as  visitor  introduce  into  the  society  discord 
instead  of  peace  and  harmony,  and  under  circumstances 
rather  whimsical ;  which  leads  me  to  consider  what  I  could  do, 
if  I  was  of  opinion  they  had  made  a  bad  exposition  of  the 
statutes,  and  had  judged  upon  what  ought  not  to  have  been 
before  their  eyes ;  they  admit  the  petitioner  to  be  as  to  learn* 
ing  and  morals  unexceptionable,  as  he  certainly  is :  but  they 
do  not  think  his  disposition  would  accord  with  theirs.  What 
could  I  do?  Could  I  order  them  to  admit  him?  That  is 
impossible.  I  should  act  strangely  as  visitor,  if  I  was  to  com- 
mit so  gross  a  breach  of  the  statutes.  .  It  is  manifest,  no  ope 
can  come  into  the  college  but  by  election  except  in  the  case  of 
a  devolution  to  the  master.  The  utmost  anxiety  is  shewn  for 
a  concordant  election,  for  the  introduction  of  a  Fellow  through 
the  medium  of  the  Fellows ;  and  for  an  extremely  wise  rea^ 
'son:  the  person  coming  in  is  under  an  obligation  to  the 
majority;  who  purchase  his  favour  by  their  choice;  and 
there  is  more  satisfaction  and  comfort  in  the  society.  Then 
^can  I  order  an  election?  Can  I  enforce  that  order?  That  is  [  *6S5  ] 
impossible.  Where  there  are  no  means  but  an  election,  it  may 
be  necessary  to  keep  up  the  number,  that  an  election  shall  be 
compelled :  but  the  visitor  has  no  authority  to  compel  an  elec- 
tion; 


Wbangham  ^^  ^•^n*  wd  hw  diwrt^d  the  waster  to  flU  up  the  vaoaaef 
Efuarie  '  with  whom  be  ple«£a«f  I  cawot  therefore  compel  them  ti 
#l90k|  iipr  order  the  petitiooer  ^  be  admitted  without  a^ 
fi^otimi  and  1 4W  not  jsopryt  whatever  may  be  the  expo«tia| 
cS  the  statote^y  that  the  difficulty  and  imposailHlit^  for  the  fir 
fitor  to  act  oceurs  in  this  cave;  for  itwould  be  an  unfortanili 
things  if  a  college  consisting  of  so  small  a  body  was  put  it^ 
tim  predicament  that  there  shoyld  be  means  of  introduciBgi 
gentlemfuii  whomi  hpwever  worthy  ^^nd  fit  for  greater  and  fadr 
psr  aituatipncii  tb^  wfaol^  college  baye  thought  not  fit  to  bf 
elected  into  th^ir  society*  Therefore  I  must  disnaas  the  petitka, 
I  thin]c  the  fellows  have  not  put  an  improper  construction  ufm 
the  direqticms  left  to  themu  If  they  b^i  I  ^o  not  see^  hov&i 
vi^itori  meaning  to  act  af  such*  to  establish  peace  and  W 
mony>  t^  prevent  diiKK>rd  wd  coDfU^onj  to  keep  up  the  pu^ 
po^e  pf  the  instituticmf  could  do  better  than  to  leave  it  to  dn 
case  of  a  devolutiofi;  but  it  is  ppt  come  to  that  case.  I  hsfi 
no  light  to  inquire  into  their  particular  reasons.  They  hsu 
(eq[iounded  the  statute^  right.  It  was  left  to  their  judgmsiti 
and  there  is  po  want  of  form  in  the  ^^tioQ«  that  plioidda- 
duce  me  to  a^  that  ekc^^  aaidf , 


MM.  STRUTT  f^.  PAKKR  (36). 

Juhf  Stk. 
Bill  to  esta-  npHI3  bill  was  filed  by  John  Struti,  as  patron  in  fee  of  da 
blish  the  reo-  rectory  oi  Little  BcMow  in  Esseac^  and  as  lessee  for  yesn 
tor's  right  to  ^f  all  the  tithes  under  the  rector  presented  by  him,  and  ly  fc 
^^  ^rector  and  a  lessee  of  the  tithes  from  year  to  year  under  iSfrnAf 
the  defence*     Ag^nnst  Baker ^  an  occupier  of  lands  in  the  manor  of  Gracei  k 

though  infor-   ^t  panBhi  and  3ir  Brook  William  Bridges^  lord  of  the 

mslly  stated  as 

a  prescription  (35)  4  OtpiL  1430. 

de  nam  deci- 

mando  in  a  aue  ettate^  wss  as  to  two-thirds  possession  by  the  lord  of  the 

Buw^or  andar  an  appsrent  tide  by  Tarioos  conveyances^  &c.  stated    by  the 

answer,  firom  37  Bm.  VIII.  of  the  lands  with  tithes  generally  or  two-thirds 

specifically^  with  evidence  of  repntation  and  notice  to  the  PiainUff,  who  had 

purchased  the  advowson  and  was  lessee  of  the  tithes :  but  the  commenee* 

Blent  of  the  tide  did  pot  appear :  tiie  bill  was  dismissed  wiUi  costs. 


cAsm  t»  ctuincmit. 


Md 


afid  otrfier  of  lands  in  that  iMMIr  attd  tl^afi  parfak  The  ^j€t4 
of  the  bill  was  to  establish  the  right  of  ike  red»f  ta  the  fithes- 
ted  for  an  aecount.  The  aliswer  of  hmket  stated^  thai  by 
antient  and  immemorial  usage  within  the  manor  of  Orekf&M  or 
by  other  lawful  ways  and  means  the  lands  in  his  occupation 
had  been  exempt  from  the  paymi^nt  to  Ae  iMtoP  Ot  Ae  j^rish 
^f  Little  Baddow  or  his  lessees  m  the  pTopo^rtion  of  tuTMhiirds 
of  all  the  tithes ;  Bxid  that  the  lord  ct  the  said  matioir  was^  e»^ 
titled  to  those  two-thirds.  The  Defendants  deduced  theif  tltld' 
under  the  following  conveyances ;  which  ^ey  set  f(»rth  by  &^k 
answers:  in  the  37th  year  of  Henry  VIII«  ifr  conveyance  feom 
Lady  Bath  and  Sir  Thomae-D^Ardy  ol  the  manor  of  Cfraee^ 
and  two  parts  in  three  of  the  tithes  within  the  smd  manor  oT 
Gracee  with  other  premises  to  the  Crown  ki  exehange  ibr 
other  lands ;  a  grant  in  the  first  year  of  Edward  VI,  ffnai^6a§. 
to  Sir  Walter  Hetdey  and  his  wife  ''  totum  illud  dominium  & 
^  manerium  de  Graces  cam  suis- jwriftvfii^niaaibris^  St  pertinentiia 
'^universis  in  Part  A  BaddmtT  and  several  6ther  prennses 
ft  omnes  decimas  among  many  other  articles  hk  Parttd  Baddow^ 
Magnd  Baddow y  Graces ^  ac  alibi  ;  mdentotos  (^  settlement  itt 

1676  by  — Mildmay  in  trust  to  raise  money  for  debts  and 

pk>rtions9  and  to  secure  a  jointure  upon  his  wife,  asnd  for  settling 
the  estate  ^'  and  also  aB  diose  two  parts  in'  three  parts  to  be 
divided  of  the  tithes  of  the  said  Aaonor  otOraeeei^  a  recovery 
in  1687  to  bar  the  estate  tail  o!  Maty  Mildmay  Mi  to  sdiile 
the  manor  of  Graces f  the  deed  to  lead  the  uses  mentiiradng 
^hes  among  other  generaP  words,  and  the  writ  of  entry*  pas^ 
tibulariy  specifying  the  two-third  pa,tUi ;  anothei'  deed  in  1737, 
att  agreement  for  a  lease  in  1750,  and  il  ma^rriage  settlement  in* 
1763,  including  the  tithes  either  generally  or  by  particular  de*^ 
sOription.    There  was  strong  evidence  of  reputation,  that  fhese' 
lands  only  paid  one-third  of  the  tithes,  i.  e.  a  thirtieih  -pArt  of 
the  produce,  to  the  rector,  and  were*  ther<^fbre  called  thirtkth* 
able  lands.    John  Wiggins  proved,  that  upon  t3ie  sale  of  th(^ 
advowson  to  Strutt,  the  Plaintiff,  the  deponent  being  steward 
to  the  owner  of  the  estate  took  an  accurate  valuation  of  aD  the 
tithes  in  order  to  set  a  value  upon  the  advowson ;  and  in  that 
▼duation  he  consider^  all  the  lands  within  tibe  manor  of 
Graces  as  rendering  to  the  rector  only  a  thirtieth  part  of  the 
produce.    The  rector  never  received  more  than  one-third  of 
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the  tithes.  The  lord  of  the  manor  received  the  odier  tfnh 
thirds,  and  let  some  farms  with  the  two-thirds  of  the  tithei. 
Other  leases  were  made  expressly  subject  only  to  one-third  t» 
the  rector. 


[627] 


Solicitor  General  and  Mr.  Ainge^  for  the  Plaintiflfs* 
The  answer  of  Baker  cannot  be  supported ;  for  it  is,  thou^ 
informally  stated,  simply  a  prescription  de  non  decimando  in  t 
que  estate.  There  cannot  be  such  prescription ;  Bishop  tf 
Winchester's  due^  2  Co.  43,  and  Winchcomb's  Case,  there 
cited,  Cro.  EUx.  293.  Piggott  v.  Heam^  Piggott  v.  Sympsm^ 
Cro.  EUz.  5S9^  763.  If  they  claim  a  portion  of  the  tithes,  that 
must  be  derived  under  a  title  from  an  ecclesiastical  persoo; 
and  they  cannot  so  claim,  having  made  their  defence  upon  tbe 
ground  of  a  lay  fee  in  the  lord. 

Attorney  General  and  Mr.  Sutton,  for  the  Defendaatk 
The  defence  is  stated  inartificially ;  but  it  is  not  meant  it 
state  an  exemption  from  tithes,  but  an  exemption  from  pajisi 
to  the  rector,  because  that  portion  belonged  to  the  lord,    k 
happened,  that  the  same  family,  who  had  the  tithes,  had  tht 
manor :  but  it  is  not  asserted,  that  the  lord  took  them  in  tint 
character.    It  is  so  substantially  stated,  that  the  Court  wil 
leave  the  Plaintiffs  to  law,  according  to  the  late  uniform  pne- 
tice  of  this  Court  and  the  Court  of  Exchequer^  where  that 
has  been  an  actual  pernancy  of  tithes  by  lay  hands  under  coih 
veyances  as  lay  property  for  a  great  while.     The  Court  w3 
not  by  equitable  aid  disturb  such  a  possession,  which  mig^ 
have  a  lawful  commencement,  by  calling  on  the  Defendants  to 
shew  a  lawful  commencement :   Fanshaw  v.  Rotherham  (SS), 
before  Lord  Northington:    Scott  r.  Air ey  {37),  Exchequer i 
EdufardsN.  Lord  Vernon  {38),  Exchequer,  1781.      This  UB 
goes  farther  than  any  in  calling  upon  the  Court  to  estaUiaii 
the  right  of  the  rector,  who  never  has  had  possession,  against 
the  title  of  those,  who  have  had  it"^  long. 

Reply. 
In  Scott  V.  Airey,  which  is  the  only  case  of  a  spiritual  redor, 
there  was  an  actual  pernancy  of  the  tithe ;  upon  which  fiict 

the 
(9e)  3  QwUL  1177.    (37)  3  GwiU.  1174.    (38)  3  GwUL  1177,  QOie. 


CASES  IN  CHANCERY. 


927 


the  Judges  relied :  This  is  a  mere  retainer*  In  Fanshate  v. 
Rotherham,  I  apprehend,  there  was  also  a  distinct  pernancy : 
but  as  cited  by  Baron  Eyre  in  Scott  v.  Airey  it  seems  to  have 
gone  upon  the  strong  distinction  between  a  lay  impropriator, 
who  could  alien,  and  a  spiritual  rector,  who  could  not.  In  the 
former  case  there  was  no  reason  to  distinguish  tithes  from  the 
other  property  of  the  lay  impropriator ;  and  there  might  fairly 
be  a  presumption  of  title,  where  there  was  any  thing  like  an 
actual  pernancy.  Edwards  v.  Lord  Vernon^  I  believe,  pro- 
ceeded on  the  same  ground. 


1705. 


Strutt 
Bakbr. 


Lord  Chancellor. 
Of  all  purposes,  for  which  a  bill  could  be  brought,  this  bill 
is  the  worst  calculated  for  quieting  the  question ;  for  it  appears, 
there  never  has  been  a  question  from  the  middle  of  the  I6th 
/  century  with  regard  to  the  right  or  possession  of  these  tithes 
claimed  by  the  Plaintiff.  At  the  end  of  the  18th  century  this 
bill  is  brought  to  raise  a  question,  that  appears  never  to  have 
existed,  at  least  from  the  37th  year  of  Hen.  VUL  The  ground, 
upon  which  this  Court  interferes  upon  tithes,  is  either  matter 
of  account,  where  the  general  right  to  collect  the  tithes  is  not 
in  controversy,  but  the  quantity  due ;  and  the  account  is  better 
carried  on  in  this  Court  than  in  an  action  on  the  st{Uuie{39) ; 
which  is  a  penal  statute:  but  I  should  be  sorry,  it  should  be 
understood,  that  if  by  the  rule  the  Judges  have  adopted  in  the 
trial  of  actions  upon  the  statute  the  Pliuntiff  cannot  make  out 
his  case  at  law,  that  is  a  sufficient  ground  to  come  here  to  be 
relieved  from  that  sort  of  construction,  that  the  Judges  of  the 
common  law  have  raised  upon  trying  such  actions.  The  de- 
fence is  very  fairly  to  be  collected  from  the  answer.  The  per- 
son, who  drew  it,  if  he  knew  what  a  plea  was,  did  not  mean 
to  put  in  a  plea  of  prescription  against  the  demand  of  the 
tithes.  That  plea,  not  only  in  substance,  but  in  the  manner, 
in  which  this  is  expressed,  *^  or  by  other  lawful  ways  or 
means,"  would  be  clearly  bad.  It  is  quite  impossible  it  could 
have  stood.  He  could  not  apprehend  he  was  drawing  a  plea. 
But  the  answer  has  very  fairly  set  out  all  the  facts,  that  con- 
stitute die  defence,  and  put  the  Plaintiffs  in  possession  of  all 
that  case  he  is  to  meet ;  and  it  is  no  matter  how  it  is  argued 
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(39)  2  &  3  Edw.  VI,  c.  13. 


^T^  tfineed^  ptiyclia868>  6tfcaritie«  ihitde^  cdnr^yiCA^etf  to  raisJe  ii»^ 

„.  ney  for  debts  and  potttond,  and  recoverlfe^  t  aikf  wheifettr  it 

Bxi^M;  was  xieo^sfia^  to  defscfffle  ifpecifici^  th6  things,  that  pitesed, 
as  tipon  tire  ret6V6i^,  in  the  imdt  of  eWfry,  upbri  -^hich  tbt 
ftie  to  the  crotm  Is  ta^en,  the  two-thu'dsT  bf  lAer  tftfaes  Is 
this  manor  are  partfc\i!arly  mentioned.  The'  patot  evidenee 
is  the  strongest  t!hat  esn  be  of  f^piitAiioti ;  the  d^nondkUldM^ 
that  the  lands  had  Quired  Of  thiHidthable  land  from  pay- 
hig  only  a  third  of  the  tithe  to  th6  rector;  tJke  fMdrticff- 
lar  knowledge  every  one  on  the  spot  had  of  the  pecuEaiitj 
respecting  these  lands ;  and  the  evidence  of  Wigghu,  nho 
in  his  valuation  upon  the  occasion  6f  the  sale   to  this  ft!tf 

[  ^629  ]      Plaintiff  con^idSered  them  ds  rendering  to  the  rector  ♦drff 

iT  thirdeth  part  of  thc^  produce;  which  of  course  etitefed 

ihto  the  vaTue  of  the  advowson.    The  Fliuhtiiff  therelbi^  ptt^ 

chased  a  ifght!  with  regard  to  these  lands  01%  td  al  thtrdcfll 

instead  of  a  ten&.    I  am  gkd  to  have  been  fiiri^shed  wtt 

these  authortti^9  in  which  this  Cotrrt  and  the  Court*  of  Etf* 

chequer  have  refused  to  did  against  a  long  poi^essida  aodoiih 

pSmed  with  family  deeds  and  purchases  aiiy  iii<^ry  faito  lU 

right,  by  which  the  tithes  were  hefd.    Courts  of  Equity  hM 

ifo  Jurisdiction  to  affect  the  purdhaSers  (  40  }•    In  the  MiMe  of 

this  long  period;  in  which  no  tithes  have  becfn  paidt  to  tU 

rector  beyond  a  tMrd  part>  there  must  have  hc^n  itiaiiy  pu^ 

chases;   atad  Lord  N'ortMngton  laid  partibular   stress  upotf 

that.  Why  is  a  Covtrt  of  Equity  to  interfere  to  destroy  ik  tidif 

acquired  under  a  purchase  for  ^^aliaable  eofisfdentlMf?   h 

Scott  V.  Airey  there  was  an  actual  Occupatioii  iff  die  Ifdiet 

What  is  the  evidence  here?    In  some  of  the  leiAste  th^  hoi 

is  described  expressly  as  subject  only  tb  one-thirtietBr  to  tke 

rector  r  in  others  the  ffllrm  is  let,  and  flie  ttro-thirds  of  die 

tithes  are  partictdariy  specified  as  demised.     On   the  odur 

handy  when  the  fessee  enters,  he  does  not  merefy  ret&iii:  be 

dbes  pay  tithes;  fbr  be  pays  a  thirtieth  instead  of  a  tenA; 

and  that  is  clearly  an  ouster  quottd  the  1^fl^0-thilrds  i^itained. 

It  is  fldl  notice  to  Ikll  Succeeding  rectors,  that  it  was  liot  If 

ttaad  or  subtraction,  but  an  assertion  of  right  in  opposition  fl> 

that  of  the  rector  and  as  clear  an  adverse  possessfoi^  8titnigl;f 

wianifif^ilpd 
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manifested  by  paying  only  one-thirtieth  instead  of  (»ie-tenth ; 
therefore  the  difference  is  only  in  words  between  this  case  and 
Scott  V.  Airey.  The  manner,  in  which  this  owner  has  ex- 
ercised his  right,  is  by  demising  the  land  and  the  tithes  of 
that  land  to  the  same  person  and  receiving  an  accumulated 
sum  for  both  the  tithe  and  the  land*  It  is  not  necessary  to 
enter  into  the  discussion  of  the  title.  I  can  conceive  a  clear 
ground;  the  tradition  of  the  parish  shews  it.  Is  it  necessary 
to  put  the  subjects  of  this  kingdom  to  account  for  their  titles 
antecedent  to  the  reign  of  Henry  V Illth  ?  If  so,  it  is  not 
for  a  Court  of  Equity  to  put  them  under  that  inquisition. 
Therefore  I  am  perfectly  warranted  in  following  those  pre- 
cedents, so  very  respectable.  Lord  NarthingUm  does  not 
put  it  upon  the  circumstance  of  the  lay  rector;  but  expressly 
negatives  the  proposition,  that  there  may  be  a  prescription 
against  him,  and  gives  him  every  privilege  of  a  spiritual 
rector.  Upon  the  circumstances  of  long  possession,  and  ap- 
parent title  upon  *  the  face  of  the  deeds,  family  settlements 
and  leases  for  a  long  time,  he  would  not  in  a  Court  of  Equity 
interpose  to  affect  it  and  aid  a  person  coming  to  disturb  it. 
There  is  no  ground  for  an  issue;  for  a  Court  of  Equity  giving 
the  least  succour  to  break  through  the  fences,  that  by  the  law 
the  party  is  entitled  to  maintain,  would  act  against  its  own 
princijde,  and  disturb  instead  of  quieting  possession,  the  ob* 
ject  of  bills  in  this  Court,  and  to  which  it  has  a  general  ten- 
dency. The  one-third  of  the  tithes  is  not  in  dispute ;  there- 
fore there  is  no  ground  to  maintain  the  bill  as  to  that ;  and 
upon  Wiggins  evidence  there  must  be  costs ;  for  it  is  a  bill 
by  a  purchaser  to  get  an  advantage  he  had  no  right  to,  and 
with*  full  notice,  that  he  had  no  reason  by  the  terms  of  the 
purchase  to  expect  it  (41 ). 
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(41)  Post,  Rote  V.  Calland. 
Foxcroft  V.  Parrii,  Vol.  V,  186, 
221 .    Bemey  v.  Harvey,  XVII, 


110.  Heatheoie  v.  AUridge, 
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1  Sim.  Sf  Siu.  415. 
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1796.  MEGGISON  v.  MOORE. 

July  8<A. 

Tertator  de-  TAWRENCE  HOLKER  by  his  will,  dated  July   ISth, 

vised  all  his  1776,  after  giving  some  legacies  devised    all  his  met- 

real  estate  to  g^ages,  lands,  tenements,  hereditaments  and  real  estate,  what- 

..^*  '  ^  soever  and  wheresoever  to  his  mother  for  life ;  and  after  ho 

life ;  remain-  ^ .     .         ^    .     .      ^.  #»     i>i*  ^     ^      * 

der  to  her       decease  to  his  sister  Cathanne  Thorpe  for  life ;  and  after  ber 

children  as  she  decease  to  aD  and  every  her  child  and  children  in  sach  partly 
should  ap-  ahares  and  proportions,  and  for  such  estate  and  estates,  or 
point;  for  want  charged  with  such  sum  or  sums  of  money  for  the  one  and  (he 
of  appoint-  other  of  them,  as  she  should  by  will  or  codicil  or  by  any  i&d 
^^^\^A  ^^  writing  in  the  presence  of  three  or  more  witnesses  akae^ 

d  th  '   h  *     notwithstanding  her  coverture,  devise,  limit  or  appoint ;  wilk 
as  tenants  in    P^^^^  ^  charge  100/.  a  year  for  her  husband  ;  and  in  case  of 
common.    His  no  appointment  he  gave  the  said  estates  after  the   decease  of 
sister  having     his  said  sister  to  all  and  every  her  child  and  children,  if  moie 
twp  daoghters,  than  one,  atid  their  several  heirs,  as  tenants  in  conomon  ail 
by  a  codicil,    ^^^  |^  joint-tenants ;  if  but  one,  to  that  one  and  hip  or  her  hein 
®      "  [•631]  •for  ever;  and  in  case  his  sister  should  die  without  leaving 
..  ..      , .    any  issue  surviving  and  without  appointment  (the  best  mode 
will  not  then  at  ^^  doing  whereof  he  declared  would  be  by  deed    of  partitioi 
hand,  he  gave  or  allotting  distinct  estates  to  each  of  her  cnildren)  he  gave 
one  of  them  an  his  said  real  estates  to  his  own  right  heirs  for  ever.     He  gave 
annuity;  and    all  the  residue  of  his  personal  estate  of  what  nature  and  kiid 
directing   his    gogygp  to  his  mother ;   "  not  doubting  her  natural  affectioi 
. ,  r  u*    '*  ^^^  ™y  sister  in  her  disposition  thereof;"  and  he  appointed 

3  ver  eeni        ^^  mother  executrix.     In  the  margin,  where  he  gave  his  it 

stock  he  charge  ^ 

ed  them  on  his  real  estate  in  case  of  a  deficiency ;  and,  directing  the  residue 
of  his  personal  estate  to  be  invested  in  freehold  lands  and  hereditaments, 
he  recommended  to  his  sister  to  settle  and  convey  or  join  with  her  husband 
in  settling  and  conveying  all  his  estates  and  property,  which  she  might  de« 
rive  from  him  after  his  decease,  to  the  nse  of  her  two  daughters  for  life 
in  such  parts  shares  and  proportions  as  she  should  approve,  with  remsinder 
to  their  respectire  issue,  and  cross  remainders,  and  the  usual  powers  and 
clauses  in  strict  settlement.  The  testator's  sister  died  in  his  life ;  and  her 
two  daughters  were  his  co-heiresses.  Some  real  estates  were  purchased 
between  the  executions  of  the  will  and  codicil.  As  to  the  real  estate  the 
will  is  not  revoked,  but  is  republished,  by  the  codicil ;  and  the  two  nieces 
are  entitled  to  all  the  real  estates  and  to  those  directed  to  be  purchased  as 
tenants  in  common  in  fee. 
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ter  the  power  of  appointment,  there  was  this  note :  **  There         1?05^ 
is»   I  think,  a   power  for  this   purpose    reserved   in  her 
marriage  settlement.  L.  //." 

The  testator  made  five  codicils ;  the  fourth  of  which,  dated 
in  1787  began  thus :  **  I  Lawrence  Holker,  of,  &c  do  make 
•<<  this  codicU  to  my  last  will  and  testament  (not  now  at  hand*") 
Then  among  other  legacies  and  annuities  he  gave  to  his  mece 
Mrs,  Potts  an  annuity  of  902.  (tax  firee)  for  her  natural  life 
for  her  sole  and  separate  use ;  and  reciting,  that  he  meant 
that  to  be  a  personal  provision  for  her,  he  declared,  that  in 
case  she  or  her  husband  or  both  should  dispose  thereof,  it 
«hould  cease  and  go  to  her  sister  Meggison.  He  directed  all 
his  annuities  to  be  paid  out  of  his  d  per  cent,  stock ;  aad  if 
that  should  not  be  sufficient,  he  charged  the  same  on  his  real 
estate ;  and  he  directed,  that  all  the  residue  of  his  personal 
estate,  subject  to  debts,  legacies,  and  funeral  expences,  should 
be  invested  in  the  purchase  of  freehold  lands  and  heredita-> 
ments  in  Keni  ;  "  and  I  recommend  to  my  sister  to  settle  and 
'^  conyey  or  join  with  her  husband  in  settling  and  conveying 
all  my  estates  and  property,  which  she  may  derive  from  me 
after  my  own  decease,  to  the  use  of  her  two  daughters  for 
their  lives  in  such  parts,  shares,  and  proportions,  as  she 
"  shall  approve,  with  remainder  to  their  respective  issue;  and 
f'  in  de&ult  of  issue  of  either  of  them,  with  cross  remainders 
'*  to  the  issue  of  the  other  with  the  usual  powers  and 
'*  clauses  in  strict  settlement;**  and  in  regard  his  mother  was 
then  in  the  88th  year  of  ^er  age,  he  appointed  Moore  and 
JBusknan  his  executors.  The  will  and  codicil  were  executed 
fu^cording  to  the  Statute  of  Frauds. 

The  testator  purchased  real  estates  after  he  had  made 
his  wiU,  bjut  before  the  fourth  codicil.  A  small  pant  was 
purchased  after  the  fifth  codiciL  The  testator's  mother  died 
jn  1787;  Mrs.  Thorpe  in  1789,  leaving  two  daughters 
Mrs.  MeggUoM  and  Mrs.  Potts;  her  husband  died  in  1792; 
And  the  testator  in  1793. 

The  bill  was  filed  by  Thomas  Meggison  and  his  wife  against       [  ^^  ] 
Thowms  Meggison^  their  eldest  son,  and  their  other  children, 
Mrs.  Potts  and  her  children,  and  the  executors.    Mrs.  Meg-- 
gison  and  Mrs.  Potts  claimed  all  the  real  estates  as  co-heiresses 
^t  law,  upon  the  supposition,  that  the  will  was  revoked  as  to 
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the  real  estates  by  the  codicil ;  if  not,  they  claimed  as  tenant! 
in  common  in  fee  under  those  instruments  the  real  estates,  of 
which  the  testator  was  seised  at  the  execution  of  the  codidL 
They  also  claimed  as  next  of  kin  the  residue  in  moieties  as 
undisposed  of,  or  under  the  codicil  as  tenants  in  common  la 
fee  the  estates  directed  to  be  purchased.  The  children  con- 
tending, that  the  will  was  revoked,  claimed  under  the  codidl 
the  estates,  of  which  the  testator  was  then  seised,  subject 
to  the  life  estate  of  their  mother ;  the  eldest  son  as  tenant 
in  tail,  the  others  as  tenants  in  common  with  him  in  fee  or 
in  taiL 

Malim  v.  KeigMey  ( ante^  335,  529, )  was  cited  as  an  autho- 
rity, that  the  recommendation  in  the  codicil  created  an  abso- 
lute trust 


[♦633] 


Lord  ChakcKllor. 
The  first  question  is,  whether  as  to  the  real  estate  thewfli 
is  revoked  by  the  fourth  (jodicU.    No  intention  appears  in  tbe 
codicil  for  that.     It  would  be  a  most  violent  construction.   The 
common  rule  is,   if  the  will  and  codicil  may  stand  together, 
they  are  to  be  cohsidered  as  parts  of  the  same  instrumoit 
There  is  tiot  an  expression  in  the  codicil,  that  immediately  and 
directly  touches  the  real  estates  disposed  of  by  the  wilL    He 
revokes  the  disposition  of  the  residue  of  his  personal  estate; 
and  incidentaUy  in  stating  the  arrangement  as  to  that  wordi 
occur,  which  are  contended  to  imply  a  revocation  of  the  dense 
by  the  will.      In  making  the  cod;cil,  not  having  the  will  at 
hand,  he  had  a  recollection,  that  he  had  given  with  regard  ta 
his  real  estate  a  power  of  appointment  to  his  sister,  whidi  it 
appears  by  the  marginal  note  in  his  will  he  thought  she  pos- 
sessed, notwithstanding  her  coverture,  by  her  setdement   B 
was  a  power  to  appoint  by  deed  or  will ;  but  only  in  favour  of 
her  children.    As  to  the  personal  estate  to  be  laid  out  in  land, 
I  think  she  would  take  it  by  implication  for  her  own  life :  hot 
there  is  no  estate  expressly  given  to  her.     As  to  the  reoooh 
mendation,  in  all  these  cases,  I  think  it  has  been  obserfed 
*  before  (4£),  and  it  is  well  founded,  it  never  turns  upon  the 
grammatical  import  of  the  words.  It  may  be  imperative :  on  tk 
other  hand  it  is  not  necessarily  so.  I  must  consider  the  8ubjec^ 

matter, 
(42)  Ante,. 531. 
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matter,  the  situation  gf  the  parties,  and  what  b  the  probahle 
intention.  In  my  apprehension  the  testator  meant  to  leave  it 
very  much  at  large  to  her ;  and  if  she  had  survived,  which 
event  he  contemplated,  it  was  not  imperative  upon  her  to  make 
precisely  that  sort  of  settlement,  he  had  very  loosely  sketched 
out.  By  the  will  he  had  given  her  a  power  of  appointment  to 
her  children  by  deed  or  will.  He  then  recommends  it  to  be  foy 
deed  and  with  the  concuiTcnce  of  her  husband.  By  the  codicil 
he  creates  an  obvious  inequality  between  the  children  by  the 
annuity  to  Mrs.  Potts;  and  he  extends  the  power  of  appoint- 
ment to  the  issue  of  the  children,  who  had  in  the  mean  time 
grown  up,  and  who  were  not  under  the  will  objects  of  the 
power.  But  it  wafi  not  positively  meant  to  tie  her  down  to 
make  that  settlement.  Her  family  being  in  very  different  cir- 
cumstances from  what  they  were  when  he  made  the  will,  he 
meant  to  leave  it  to  her,  and  particularly  in  her  power  to 
redress  the  absolute  difference,  that  would  have  subsisted 
between  the  two  daughters.  If  he  meant  to  point  out  to  her 
the  propriety  of  appointing  in  her  life  and  of  making  a  speedy 
settlement  with  her  husband,  then  he  has  made  no  disposition 
upon  the  supposition,  that  no  appointment  is  made  by  her.  If 
it  is  referred  back  to  the  will,  engrafting  the  two  together  and 
jendeavoimng  to  make  it  consistent,  the  wiH'  in  case  of  no  ap- 
pointment gives  it  to  the  daughters.  If  I  should  impera- 
tively say,  they  take  only  for  life,  and  their  issue  in  strict 
f(ettlement,  \  should  do  a  thing  most  foreign  to  his  intention. 
His  sister  might  haye  done  it^  He  left  a  discretion  to  her : 
but  I  cannot  say  he  has  l^ft  it  to  me.  If  I  decide  that  to  be 
the  effect  of  thb  will,  I  an)  perfectly  ^rt^in,  I  am  acting  con- 
trary to  his  intentiop,  wd  of  nothing  else*  I  think,  the 
codicil  is  a  republication  of  the  will  (43).  Therefore  declare 
the  P]ainti£&  and  Mr.  and  Mrs,  Potts  entitled  in  equal  moieties 
in  fee  to  the  real  estates  and  also  to  the  lands  directed  to  be 
purchased. 

(43)  Bamei  v.   Crowe,  ante.  Vol.  I,   486.    Post,   CroMe  v, 
J^acdouaU,  IV,  610.    Pigott  v.  WaUer,  VII,  99. 
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I'^o^-  BROGRAVE  v.  WINDER* 

DeWse  to  the  J^OBERT  MOXON  by  his  wiD,  dated  May  2d,  1788, 
heir  at  law  and  after  giving  several  legacies,  gave  to  his   nephew  Jolm 

his  issue  male  j^^^^  ^11  his  estates,  as  well  copyhold  as  freehold,  for  d» 

term  of  his  natural  life ;  and  after  his  death,  if  he  should  leave 
meat;  remain- 
der in  trust  to  ^"7  ^^^  ^^  sons,  to  the  first,  second,  third,  and  all  and  ererj 

be  sold,  and     other  sons  of  his  body  in  tail  male  severally  and  successively  one 

the  money  to    after  another ;  and  in  default  of  any  such  sons  the  testator  gave 

be  distributed   all  his  said  estates  to  WaHs,  Brograve,  and  Joseph  Wmder, 

ToL  o7  A^e  "'^  '^'^  ^^^''  T"  "^'^  *^  "^^'^^  '"^"  ^""^^^  "^^^^  ^"  ^ 
'^  parcels  at  such  time  or  times,  as  they  might  think  they  would 

survivors  or      *^  •  .     ,  ,  .,       ,  »    .„   ,        ,  . . 

turvivor  of  *^  advantage;  "  and  I  will  that  the  money  ariang 

them  •  aqd  that  "  ^X  ^^^^  ^^^  ^^  ^^^^^  ^^^^^  ^^  equally  distributed  among  die 
the  share  of  ^'  three  sons  and  daughter  of  my  late  niece  Anne  Winder^  or 
one  should  **  the  survivor  or  survivors  of  them ;  hereby  vnlHng,  that  sudi 
previous  to  her  w  fourth  or  other  part  of  such  money,  as  the  said  daughter 
marnage  be      «<  ^^^  become  entitled  to,    shaD  previous  to    any  marriage 

se  e  upon  ,,  contract,  she  may  enter  into,  be  securely  settled  upon  her  fit 
her  for  life;       ^,  .  « i       i./*         ,     -^      ,       ,      *  ,     . 

and  after  her        ^^  *®"^  ^'        *  ^       *^'     ^^  death  upon  the- issue  of 

death  upon  her  "  ^^^  body,  and  in  default  of  such  issue  to  her  own  r^ 
issue ;  in  de-  **  heirs."  The  will  contained  a  clause  appointing  an  executor: 
fault  of  issue    but  a  blank  was  left  for  the  name. 

^pou  hor  nght  By  a  codicil,  dated  g4th  May,  1784,  the  testator  made  some 
lieirs :  the  pro-  alteration  in  the  disposition  of  his  personal  estate,  and  in  odief 

,     .         ?      respects  confirmed  the  will.    The  will  and  codicil  were  exe- 
^ale  18  to  be 
considered  as    ^"^  according  to  the  Statute  of  Frauds.    The  testator  after 

personal  es-      wards  prepared  with  his  own  hand,  but  did  not  execute,  t 

^te;  and  vests  vmting  purporting  to  be  his  last  vrill  and  testament,  P^ 

in  the  survi-    legacies  with  some  variations  from  those  in  his  former  will  isl 

vors  at  the       qodicil ;   and  sulgect  thereto  he  gave  all  his  estates  as  «d| 

^eath  of  the      copyhold  and  freehold  to  his  nephew  John  Moxtm  for  life  aai 

nan    or  i  e    y^  ^^^^  successively  in  tdl  male,  and  in  default  of  sudi  so« 
without  issue  .  '^  .«.,-.  - 

inale     A  aeU    ^     ■     ^^^^  trustees  upon  trust  to  sell,  as  in  the  fprnier  w3lj 

tlement   in  **  ^ 

trust  for  the  liusbi^nd  for  )ife,  then  for  thp  wife  fof  life,  then  for  the  chil- 
dren, as  they  should  appoint,  jn  default  of  appointnient  equally  ;  if  no  chil- 
dren,  aoco^ing  to  their  joint  appointment ;  in  default  thereof  to  the  husband, 
his  executors*  &c.  is  a  sufiicieni  execution  of  the  direction  in  the  will. 

Witness  to  v^  will,  not  interested  at  the  execution,  and  death  of  the  tea* 
^tor,  19  competeoti  though  interested  at  bis  examination^ 


CASES  IN  CHANCERY. 


636 


C< 


C( 


€t 


i( 


*€ 


€i 


€( 


"  and  I  will,  that  the  money  arising  by  such  sale  or  sales  shaB 
*'  be  equally  distributed  between  the  said  John  and  Joseph^ 
'^  Winder f  and  Elizabeth^  their  sister,  or  the  survivors  or  sur- 
vivor of  them ;   hereby  willing,  that  the  third  part,  which 
the  said  Elizabeth  may  be  entitled  to,  shall  previous  to  her 
marriage  or  any  marriage  contract,  she  may  enter  into,  be 
securely  settled  by  law  upon  her  for  Ufe,  and  after  her  death 
upon  the  lawful  issue  of  her  body,  and  for  default  of  such 
issue  upon  her  right  heirs ;  and  such  third  is  given  to  her 
upon  condition,  that  if  she  should  marry  without  haying  her 
**  third  arising  by  sale  of  my  said  estate  so  settled,  then  such 
**  her  third  shall  go  to  her  brothers  John  and  Joseph  to  be 
"•  equally  divided  between  them."    By  this  paper  John  Moxon 
wal  appointed  executor.    He  was  also  heir  at  law.    The  copy* 
hold  estate  was  surrend^ed  to  the  use  of  the  will. 
•    Robert  the  eldest  son  of  Anne  Winder ^  had  by  the  first  will 
an  absolute  legacy  of  1000/. ;  for  which  the  codicil  substituted 
the  interest  and  dividends  of  1000/.  Bank  Annuities  for  his 
life ;  and  directed,  that  after  his  decease  the  principal  should 
be  equally  divided  between  his  two  brothers  and  his  sister  or 
the  survivor  of  them ;  and  the  last  instrument  contained  a  dis- 
position of  1000/.  stock  »milar  to  that  in  the  codiciL     The 
testator  died  in  1785.    John  Moxon  proved,  the. unexecuted 
vrill  in  the  Ecclesiastical  Court ;    and  entered  upon  the  real 
estate  and  was  admitted  to  the  copyhold.    Robert  Winder  died 
in  1785.      In  1787  Elizabeth  Winder  marned  Joseph  Lyon  g 
and  by  a  previous  settlement  reciting,  that  John  and  Joseph 
Winder  and  Elizabeth  Lyon   had  by  the  death  of  Robert 
Winder  become  entitled  to  the  whole  of  the  money,  which 
should  arise  from  the  sale  directed  by  the  will  o(  Robert  Moxot^ 
after  the  decease  of  John  Moxon  without  issue  male,  it  was 
agreed  that  the  share  of  Elizabeth  Lyon  should  be  paid  to 
trustees,  upon  trust  to  invest  the  same  in  real  or  government 
securities  in  trust  to  "penmt  Joseph  Lyon  to  receive  the  div^ 
dends  and  interest  for  life ;  and  after  his  decease  to  permit 
MUzabeth  Lyon  to  receive  the  dividends  and  interest  for  life ; 
imd  after  the  decease  of  the  survivor  in  trust  for  all  and  every 
their  child  and  children,  as  they  or  the  survivor,  should  appoint]^ 
imd  in  default  of  and  until  appointment  and  as  to  such  part 
ds  should  be  unappointedt  to  apply  the  $ame  to  and  anidng  aH^ 

and 
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and  erery  their  child  or  children,  equally  to  be  divided,  if 
more  than  one,  share  and  share  alike,  at  the  times  therein 
mentioned ;  and  in  case  there  should  be  no  child»  that  should 
become  entitled,  in  trust  for  such  person  or  persons  ♦  in  sudi 
manner,  &c.  as  Joseph  Lyon  and  his  wi£e  should  by  deed  cr 
writing  jointly  appoint;  and  in  defiiult  of  or  until  such  ap- 
pointment and  as  to  such  parts,  whereof  ther^  should  be  no 
appointment,  in  trust  for  Joseph  Lyon  his  executors,  adnmis- 
trators,  and  assigns.  The  settlement  contained  a  power  to  the 
trustees,  in  case  the  remainder  devised  by  Robert  Mosam 
should  take  effect  in  possession  during  the  joint  lives  of  XyM 
and  his  wife  or  the  surnvor,  to  make  partition  with  their 
consent ;  and  to  convey  the  share  of  Lyon  and  his  wife  upon 
the  same  trusts,  as  were  declared  concerning  the  money  arising 
by  the  sale,  in  case  the  same  should  be  sold.  There  w&ft 
several  children  of  thb  marriage.  Joseph  Winder  the  jouoffx^ 
son  of  Anne  Winder^  died  on  the  11th  of  June,  1793*  Jolm 
Moxon  died  without  issue  on  the  26th  ofJunep  1793. 

The  bill  was  filed  by  Brograve,  one  <^  the  trustees  in  the 
will  of  Robert  Moa^on,  to  have  the  vnll  of  the  2d  .of  Mmyi 
1783,  established  and  the  interests  of  the  parties  dedared; 
and  if  the  setdement  made  upon  the  marriage  of  Xgroft  and  Us 
wife  should  appear  to  the  Court  not  to  have  pursued  Ihs 
directions  of  the  will,  that  it  might  be  referred  to  the^Masler 
to  approve  a  settlement  pursuant  to  those  directions ;  and  that 
the  real  estate  might  be  sold.  The  Defendant  Lyon  by  his 
answer  stated,  that  he  was  induced  to  direct  such  settlement, 
apprehending,  that  the  interest  of  his  wife  was  not  only  oon> 
tingent  upon  the  death  of  John  Moxon  without  issue  male,  bat 
also  upon  the  contingency  of  her  surviving  him ;  which  contin- 
gency, he  apprehended,  materially  lessened  the  value,  *nd 
induced  him  to  consider  the  settlement  made  by  him  as  move 
than  an  equivalent.  There  were  two  other  questions  besides 
that,  which  arose  upon  the  settlement :  Ist,  Whether  the 
produce  of  the  sale  directed  by  the  wiU  was  to  be  considered 
as  real  or  personal  estate :  2dly,  Whether  the  death  of  the 
testator  or  of  John  Moxon  yra^  the  point  of  time,  at  which  the 
interests  vested. 

An  objection  was  made  to  the  competency  of  one  of  the 
^itpess^s  to  ih^  wfll,  as  interested  at  the  time  of  his  exaroina- 
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tK>n:  but  as  be  had  no  interest  at  the  execudon  of  the  will 
and  the  death  of  the  testator,  the  Lord  Chancellor  without 
argument  held  him  to  be  a  good  witness  (44 )•  . 

Solicitar  General  and  Mr.  BickardSf  for  Jokn  Winder^ 
Mr.  Graham  and  Mr.  Simeon,  for  Lffon  and  his  wife. 
Defendants. 
Upon    the   authority   of  Fletcher   ▼•  Aehbumham  before 
Sir  Thomas  Sewell  this  property  must  be  admitted   to  .be 
personal.    As  to  the  survivorship,  in  Haws  v.  Haws,  1  Ves. 
13,  Lord  Hardwicie  thought,  Lord  Cowper*s  construction  in 
Lord  Bindon  v.  Lord  Suffolk,  1  P.  WiU.  96,  was  not  natural, 
but  might  be  resorted  to,  if  there  could  be  no  other  reason- 
able construction.     Here  the  testator  clearly  understood,  the 
daughter  might  have  more  than  a  fourth  share ;  therefore  tl^e 
words  of  survivorship  were  to  have  effect.    The  testator  did 
not  expect  the  death  and  foilure  of  issue  of  his  nephew  in  his 
own  life.    Baldwin  v.  Kareer,  Cowp.  S0&. 

As  to  the  settlement,  there  is  no  objection  to  the  husband's 
interest  for  life,  as  it  is  not  directed  to  be  to  her  separate  ine. 
There  is  a  gift  over  in  the  unexecuted  will;  which  will  affect 
the  copyhold  estate :  Carejf  v.  Askew,  S  Bro.  C.  C  58.  Ex- 
cept in  the  ultimate  remainder  to  the  husband  it  is  consistent 
with  the  direction. 
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Mr.  Lloyd  and  Mr.  Pemberion,  for  the  eldest  son  of 
Mr.  and  Mrs.  Lyon. 
The  settlement  has  gone  farther  than  the  intention ;  which 
was,  that  Mrs.  Lyon  should  only  be  tenant  for  Hfe ;  then  her 
husband  cannot  be  entitled  to  an  absolute  estate  for  his  life. 
The  Court  wiD  execute  the  intention  by  directing  a  strict  set- 
tlement. 


Mr.  Mansfield  and  Mr.  Campbell,  for  the  representatives 

of  Robert  and  Joseph  Winder* 

Baldwin  v.  Kamer  proves,  not  that  children,  who  happen  to 

die  before  the  time  of  distribution,  are  excluded,  but  that  all 

coming  in  esse  are  included ;  and  in  that  respect  it  does  not 

wply ;  for  here  no  subsequent  children  could  take.    |n  Bae^ 

bu^J^ 
(44)aKef.  42, 
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Kufk  ▼:  IK?M  (Mto^  «6d(46)  %  4  £ro«  C  CL  408,  your'Iionl' 
ship  decided  according  to  Siringer  r.  PhiBps,  1  Eq.  Atn 
292 ;  1  P.  HTj/;.  97,  as  the  first  words  made  a  tenancy  in  con- 
mon.  If  the  time  of  vesting  is  postponed  till  the  death  sf 
JoAfi  Moxofh  there  would  be  an  intestacy  in  eaae  of  the  death 
of  all  in  his  life ;  which  certainly  was  not  intended.  Contah 
gent  interests  may  vest  subject  to  be  devested ;  and  are  de- 
[  *G38  ]  yisable:  Perryy.  JwMrl  H.  Blade,  aO\  •STermRep.B.K 
88.  Tlie  present  doctrine  b  in  fisivour  of  vesting,  unleaa  there 
is  something  to  prevent  it:  Stones  v*  Heuriljff  1  Fes.  166; 
though  that  was  a  devise  of  a  reversion :  WiUim  t.  Buylj/t 
5  Bro.  P.  a  S88. 

Lord  Chanckixor. 
This  is  a  case  of  real  estate  to  be  converted  hito  mooejr  it 
a  given  period.  If  any  of  these  persons  had  died  in  the  life 
of  the  testator  it  would  be  a  lapsed  devise  for  the  benefit  «f 
his  heir ;  therefore  there  might  be  a  reason  for  inserting  the 
words  of  survivorship  with  regard  to  these  devisees ;  fiir  if 
any  had  died  in  his  life,  it  would  have  defeated  his  intentioil 
by  giving  the  heir  at  law  more  than  an  estate  for  Hie ;  whid 
only  he  was  intended  to  have.  JnEoebuci  v.  JDean  there  wai 
no  contingency :  all,  who  were  living  at  the  death  of  the  tes- 
tatrix, could  with  the  tenant  for  life  dispose  of  the  money.  I 
have  found  a  note  I  made  on  the  case  of  Lord  JShtdom  v.  Lord 
Suffolk  upon  looking  into  the  cases  of  the  House  <^  Lords. 
It  is  inaccurately  stated  in  Peere  Williams.  That  sum  wai 
given  by  the  testator  to  his  two  brothers  George  waodHemrf 
and  the  four  children  of  Henry ^  equally  to  be  divided  anMNig 
them,  share  and  share  alike ;  and  if  either  of  them  die,  t| 
the  survivors  or  survivor  of  them.  The  sum  was  an  old  debt 
from  the  Crpwp  secured  upon  the  hearth-money  levemiB^ 
which  was  taken  away  by  statute.  My  note  is,  that  the  wotdt 
related  to  the  time,  when  the  debt  should  be  poid,  firam  the 
^cumstanoes  of  the  case,  That  governed  the  detenninatMia 
•  of  the  House  of  Lords.     It  was  an  unfMrodttctive  fond  till 

payment;  and  could  be  of  no  use  to  apy  one.  That  was  aa 
event  depending  upon  interest  and  solicitation,  and  waa  ea- 
fyeinel^  retarded  by  the  consideratioii  pf  its  going  to  repie* 

a^atativesi 
(4$)  S^  tbe  note,  tale,  267. 
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tentativ^s.  I  think  in  general  it  is  pdftcdy  trudi  that  fliesd 
words  will  not  prevent  the  vesting  at  the  death  of  the  testator  t 
but  the  circumstances  of  the  will  give  it  a  very  different  effect. 
In  this  wiH,  the  pennkig  of  which  is  very  particulari  when  onc0 
you  fix  hb  intention,  that  they  shall  take  it  in  money,  which  is 
clearly  the  sense  of  this  will,  there  is  no  gift  tiU  the  distri^ 
bution ;  the  object  of  the  distribution  is  pointed  out  to  hi 
among  the  persons  named,  or  the  survivors  or  survivor.  Thfit 
(excludes  the  possibility  of  taking  in  as  objects  of  the  distri^ 
bution  persons  who  are  dead.  *  As  to  the  settlenleht, ''there  is 
no  forfeiture  as  to  the  freehold  estate ;  aa  to  the  copyhold,  it  ii 
given  over,  and  there  is  a  forfeiture.  But  if  no  one  has  an 
interest  to  modify  the  limitation  to  her  right  heirs,  of  course  it 
is  in  their  power.  Cui  bono  should  the  settlement  be  varied  ? 
She  might  part  with  it  by  fine.  Whether  the  ultimate  remauir- 
der  is  limited  to  her,  to  her  and  her  husband,  or  her  righik 
heirs^  is  indifferent  to  all  the  world  (46).  - 

(40)  Qtuere  as  to  this  last  point    See  BwrreU  v.  Cruichleyf  post, 
Vol.  XV,  544. 
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COLEMAN  r.  COLEMAN.  .  ^P^\ 

July  Xlth. 

JOHN  COLEMAN  by  his  will  made  in  1771  reciting,  that    TesUtor  gave 
he  was  possessed  of  a  bill  of  exchange  drawn  in  his  ^^^  interest  of 
favour  upon  the  E(ut  India  Company  and  accepted  by  their  * 

order  and  entered  in  their  books  for  the  sum  of  1500A  bearing  . ».  ^^Oa 
^iterest  at  8  per  cent,  gave  to  his  wife  the  interest  of  the  said  Company  to  bi* 
bin  for  life ;  and  directed,  that  after  hier  decease  the  said  bill  wife  for  life ; 
fihould  be  sold,   and  the  money  arising  thereby  should  be  and  directed, 
^ually  divided  among  several  nephews  and  nieces  share  and  *!*»*  ^^^  ^f ' 
share  alike,  with  survivorship  in  case  of  the  death  of  any  of  ^^'^  .^  *^**[ . 

them  in  the  life-time  of  his  wife.    He  also  gave  his  wife  all  his       ,  . 

®  , .        and  the  money 

household  goods,  plate,  linen,  wearing  apparel,  watches^  chini,  ji^ijoj  among 
notes  of  hand,  bool^  debts,  and  what  ready  money  he  ahould  certain  persons 
have  in  the  house  at  his  decease ;  and  he  appointed  her  6xe-  with  sorvivor* 

putrtx.    The  testator  aftef  making  his  will  received  from  the  ship  in  case  of 

£fggi  the  death  of 
any  in  her  life. 
This  bill,  wbicb  constituted  the  bulk  of  the  testator's  property,  was  piiid  ii| 
|us  l|fe :  tl^at  was  not  ^u  ademptioii  of  the  legacy, 
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Easi  India  Company  the  aaid  sum  of  15002.  due  on  the  na/L 
laill ;  and  he  lent  it  upon  personal  security.  Some  time  after- 
wards he  called  in  1002.  which  be  lent  to  John  Haymes,  who 
became  insolvent.  The  remaining  1400/.  remained  due  at  the 
death  of  the  testator  in  1778  from  the  person,  to  whom  it  was 
lent,  but  was  afterwards  paid  to  his  executrix.  The  bill  was 
Sled  by  the  surviving  nej^ews  and  nieces  agunst  the  e:Kecotiix 
to  establish  their  right  to  the  sum  of  16002.  subject  to  her  life 
interest.  The  executrix  by  her  answer  submitted,  that  Ae 
legacy  was  adeemed*  It  appeared  by  the  answer,  ttat  dw 
fund  constituted  the  bulk  of  the  testator's  property. 

Mr.  Mansfield  and  Mr.  T^amsan,  for  the  PlaintifBi, 
It  is  impossible  to  infer  an  intention  to  adeem ;  far  this  bil 
was  paid  in  the  usual  course,  in  which  the  company  pay  these 
bills  in  rotation.  The  testator  knew,  it  would  be  paid  in; 
therefore  it  is  not  like  a  common  debt*  This  b  not  a  spedfie 
l^f^y*  though  with  reference  to  this  security. 

Mr.  Cooke,  for  the  Defendant. 
This  b  a  specific  legacy  and  adeemed.     The   distinctioo 
between  a  voluntary  and  compulsory  payment  is   exploded. 
4shbumer  v.  M'Guke,  2  Bro.  C.  C.  108.    Attorney  Generd 
y.  Parkin,  Amb.  566. 


Lard  Chancellor. 
It  has  been  sidd,  that  the  distinction  is  exploded.  The 
application  of  the  distinction  may  often  fail  extremely  in  the 
particular  case :  but  where  the  testator  is  compelled  to  reoriie 
payment  of  the  debt,  a  pretty  strong  presumption  arises,  diet  ^ 
there  is  no  variation  of  intention :  where  he  goes  of  himself,  no 
necessity  urging  him,  and  destroys  the  form  of  the  thing 
specifically  given,  that  is  a  good  ground  of  argument  the 
other  way.  I  think  Lord  Camden  decided  very  rightly ;  and 
I  remember,  he  gave  a  very  able  opinion.  He  considered  upon 
the  whole  will,  that  the  intention  was  to  give  every  thing  to 
the  college ;  not  that  identical  mortgage,  but  all  mortgages,  dl 
bonds,  all  securities.  It  was  only  a  method  of  describing  sD 
his  personal  estate  placed  out  upon  interest.  The  distinction 
V^Ul  npt  determiiie  all  pases :  ^c  nature  qf  the  legacy,  the  par- 

ticuhr 
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iicular  vnW,  must  be  considered.  It  is  not  a  distinct  propo- 
sition  to  say,  such  a  legacy  is  specific,  and  all  specific  legacies 
are  gusdem  generis.  There  is  a  difference,  whether  a  specific 
thing  is  given,  or  a  legacy,  equivalent  to  money,  marked  with 
reference  to  a  particular  security,  as  a  bond:  it  is  specific 
quoad  the  legatee,  so  as  that  it  shall  not  abate,  when  it  is  with . 
reference  to  a  particular  fund.  But  the  Defendant  has  great 
difliculty  from  the  particular  frame  of  this  will ;  for  it  is  in- 
consistent with  common  sense,  that  he  should  have  given  in 
the  manner  he  has  with  reference  to  a  bit  of  paper  and  not 
with  reference  to  the  sum.  Giving  an  interest  for  life  in  the 
interest  of  a  bill  of  exchange  he  did  not  mean  to  destroy  her 
interest  for  life,  if  (he  bill  was  paid*  He  considered  it  as 
a  permanent  security.  He  had  no  distinction  in  his  mind 
between  a  bill  of  exchange  upon  *  the  India  Company  and 
India  stock.  He  creates  survivorship  after  the  death  of  his 
wifi;,  who  is  now  living.  It  is  stronger  with  regard  to  a 
bill  of  exchange  upon  the  company  than  a  common  bond ; 
for  to  a  reasonable  certainty  there  must  coihe  a  time,  when 
that  bill  will  be  paid :  but  it  is  very  common  to  let  money  rest 
upon  a  bond.  Upon  the  particular  frame  of  this  will  there 
is  no  doubt.  It  was  in  fact  the  bulk  of  his  fortune.  He 
would  not  put  her  to  the  trouble  of  giving  an  account  of  the 
household  goods,  &c.  (  47  )• 
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(47)  Post,  Vol.  Ill,  810. 
Roberts  v.  Pocock^  Richardson 
V.  Brown,  Chawortk  v.  Beecht 
Innes  v.  Johnson^  Chandlers  v. 
Minekin,  Kirhy  v.  PMer,  IV, 
160,  177,  655,  608,  675,  748. 
Nisbeit  Y,  Murray,  Raymond  v. 
BrodheU,  Barton  v.  Cooke,  V, 
149,  199,  461.  Barrington  v. 
Tristram,  VI,  345.  Sibley  v. 
Perry,  VII,  622.  Webster  v. 
Hale,  VIII,  410.  Deane  v.  Test, 
Wilson  V.  Broumsmith,  Fryer  v. 


Morris,  Smith  v.  Pybus,  IX,  146, 
180,  860,  566.  Lambert  v. 
LanOtert,  XI,  601.  GiUaumev. 
Adderley,XV,9M.  XIX,  646. 
Apreecev.  Apreeee,  iFet.  ^Bea. 
864.  Mann  V.Copland,  2  Madd. 
223.  Barker  v.  Rayner,  5  Madd, 
208.  Acton  v.  Adon,  1  Mer.  178* 
Le  Grice  v.  Finch,  Attorney* 
General  v.  Grote,  3  Mer.  60,  316. 
Fontaine  v.  Tyler,  9  Pri.  94. 
Parrot  v.  Worsfbld,  1  Jac.  ^ 
Walk.  594. 
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,  "^- ,  KING  r.  MARTIN. 

July  21ii. 

BiU  agaioB^  nnHE  bill  stated  the  Mowing  case.  The  PUintiff  became 
bankiupt  and  ^  creditor  of  Martin  to  a  considerable  amount  by  lend- 

assignees  ^^  j^  money  and  discounting  bills*    Among  other  monejir 

^  ^  t  transactions  the  Plaintiff  lent  410^  to  Martin  who  as  aeciirit| 
bankmptcy  to  8^^^  ^  ^^  ^^  exchange  for  210/.  and  executed  a  wanant  rf 
defeat  the  attorney  to  confess  judgment  for  8002.  with  a  defeasance  oa 
Plaintiff's  ex-  paying  that  sum  by  instalments.  Martin  mating  defauU 
ecQtion ;  and  upon  the  first  instalment  the  Plaintiff  entered  up  judgmenly 
stating,  that,  ^^  ^^  goofls  of  the  Defendant  were  tal^en  in  execution :  bat 
nn  er  an  agree-  ^^^  ^^  purpose  of  giving  him  an  opportunity  of  dispoong  of 

.  ^       them  to  the  most  advantage,  some  of  diem  consisting  of  pic- 

an  arbitration  ^*^^^*>  ^^  ^^  Agreed,  that  the  sale  should  be  deliiyed  and, 
the  Plaintiff  •  bill  of  sa!|e  was  executed  by  the  sheriff  to  an  upholder  at 
deposited  the  an  appraised  price;  and.  the  goods  were  removed  to  tbe 
goods  for  sale,  PlaintifTs  house.  Soon  afterwards  a  commission  of  bad^ 
the  produce  to  niptcy  issued   against  ^artin ;   and    the  assignees,  one  cf 

m  ^  *^  whom  was  the  petitioning  creditor,  daimed  the  property  io 
award- th  th  ^^  Plaintiff's  possession  upon  the  ground  of  acta  of  bank- 
had  lost  his  niptcy  committed  previously  to  the  date  of  his  securities, 
copy;  and  the  '^^^  biUs  which  was  filed  against  the  bankrupt  and  the 
assignees  had  assignees,  charged,  that  the  commissioners  refused  to  permit 
obtained  the  the  Plaintiff  to  prove  his  debt  upon  allegation,  that  the  goods 
ongmal  from    {q  jjjg  hands  and  sold  by  the  sheriff  were  of  much  greater 

.  P®"®**»        value;  that  ther Plaintiff  had  since  discovered,  that  the  com* 
with 
whom 't^*^^]  mission  was  sued  out  to  defraud  *  him  of  the  said  money  and 

was  deposited  ^^^^'  that  Martin  was  not  a  trader,  nor  indebted  to  the 
for  the  benefit  petitioning  creditor'  in  any  debt,  upon  which'  the  commissioii 
of  all  parties;  could  is^ue;  which  was  therefore  fraudulent;  that  Martin 
and  refused  in-  came  twice  to  the  Plaintiff,  and  requested  the  Plaintiff  to 
spection;  pray-  jonake  him  a  bankrupt^  saying,  though  he  had  not  been  i 
a  iscovery  ^r^der,  he  would  go  immediately  and  buy  and  sell  pictures  ta  i 
1  ^  ,  '  make  himself  so,  and  that  if  the  Plaintiff  would  not  make 
the  baukmot  ^^"^  ^  bankrupt,  the  Defendant  Johnson  would,  and  had  pro- 
disallowed,        mised  to  procure  a  certificate  under  such  conmussion,  if  he 

would  invalidate  the  debt  due  to  the  Plaintiff;  that  the  act 
of  bankruptcy  was  concerted  and  planned  by  the  Defendants 
Martin f  Johnson,  and  Ehoard;  and  that  Martin  never  did 

commit 
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commit  an  act  of  bankruptcy,  upon  il^hich  a  commissioil  Could         11?#. 

legally  be  founded.    The  hill  charged  several  fsilse  stateinenta 

,by  Martin  before  the   commiBsioners ;  that  upon  an  action 

.being  threatened  by  the  assignees  the  Plaintiff  offered  an      If  A^rim, 

Arbitration,  which  was  accepted,  and  that  under  an  agree^ 

ment  dated  April  38th,  1794,  and  executed  by  the  Plaintiff 

and  the  assignees  the  goods  were  deliyered  to  an  anctioiieer 

to  be  sold  for  the  benefit  of  the  party,  in  whose  favour  tha 

award  should  be  made ;  that  the  Plaintiff  lost  his  copy  of  tfe^ 

vAgreement;  and  upon  application  to  the  solicitor  under  the 

comnussion,  with  whom  the  original  had  been  deposited  for 

the  benefit  c^  all  parties,  he  was  informed,  that  at  the  pnv* 

ticular  request  of  the  assignees  it  had  been  delivered  to.  them; 

and  that  they  refused  to  furnish  the  Plaintiff  with  a  copy,  or 

permit  the  same  to  be  mspected.    The  bill  prayed  a  discovery 

and  injunction.    The  bankrupt  demurred,  alleging,  that  he 

was  not  concerned  in  interest ;  and  that  the  discovery  was 

'matter  of  evidence  between  the  Pliuntiff  and  the  other  IKs- 

fendants,    to  which  he  might .  be  examined  as"  a    witnesa. 

The  demurrer  was  disallowed;  but  was  jreheard  upon  Ibff 

petition  of  the  bankrupt. 

• 

Attorney  Qeneral  and  Mr.  Hallf  for  the  Demurrer. 
This  discovery  is  prayed,  not  merely  to  aid  the  defence 
at  law,  but  for  the  purpose  of  this  relief;  that  the  commis- 
sion being  suffered  to  remain,  because  no  one  disturbs  it,  the 
Plaintiff  may  have  an  injunction  to  restrain  the  Defendants 
from  tiying  the  question  with  him  at  law.  The  discovery  is 
jiot  prayed  against  the  bankrupt  for  the  purpose  of  any  re- 
lief against  him ;  for  he  can  bring  no  action.  The  question 
hj  whether,  where  there  is  a  bill  for  discovery  with  a  view 
to  relief  in  this  Court,  a  person,  sigainst  ♦  whom  there  can  L  "*3  } 
be  no  decree,  can  be  made  a  party  merely  for  the  purpose  of 
putting  in  an  answer,  which  the  Plaintiff  cannot  read  either 
here  or  at  law.  The  bankrupt  is  capable  of  examination  both 
before  the  commissioners  and  at  law.  This  is  a  proceeding 
perfectly  immaterial.  In  Jerrard  v.  Sanders y  ( ante^  454,)  as 
the  plea  went  to  a  negation  of  the  title,  your  Lordship  held  it 
immaterial  to  answer  the  charge  of  fraud.  A  bill  for  dis- 
covery will  not  he  against  a  witness  to  a  will*    It  is  admitted 

in- 
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Ih  many  cases,  that  a  witness  cannot  be  made  a  party :  Fboh 
mer  r.  May,  1  Ves.  4S6.  Finch  v.  Finch,  2  Ves.  493.  Cook- 
son  V.  Ellison,  2  Bro.  C.  C.  252.  Carttmight  v.  Hateley  (  ante, 
VoL  I,  292.)  In  GriJ^  ▼.  Arehcr{4S),  Exeh.  Jtdy  Sth, 
1794,  the  bankrupt  and  five  others  became  bound  for  a 
sheriflTs  officer  to  indemnify  the  sheriff!  Some  losses  were 
incurred ;  which  were  wholly  satisfied  by  the  bankrupt  aai 
fiour  of  the  others.  The  assignees  brought  an  action  agaimt 
the  fifth;  who  filed  the  biU,  charging,  that  upon  a  fiilldii- 
closure  from  the  bankrupt  it  would  appear,  that  the  aasigneet 
had  no  demand  against  the  Plaintiff^;  but  without  such  di^ 
closure  the  Plaintiff  could  not  defend  himself  against  die 
action.    A  demurrer  by  the  bankrupt  was  allowed.. 


Lord  Chancellor. 
This  is  an  experimental  demurrer,  not  put  in  fer  tiie  s^ 
of  this  cause,  but  to  fi^  the  pulse  of  the  Cdort  for  sane 
«lthw  cause.  There  is  no  pretence  for  the  demurrer.  Tins  ii 
a  bill  stating  a  case  for  relief,  a  case  of  ccmfedevacy  betwea 
the  Defendants ;  and  the  material  party,  and  against  whsmt 
decree  might  be  made,  not  perhaps  for  die  specific  idkf 
prayed  by  this  bill,  is  the  bankrupt,  who  has  demurred.  It 
is  by  the  bill  stated,  that  under  the  operation  of  the  eomair 
non  founded  upcm  such  an  act  the  Plaintiff  is  defrauded  of 
goods  put  into  his  possession  for  a  bond  fide  debt.  If  tk 
case  should  be  made  out  at  the  hearing,  the  lestitalion  rf 
the  goods  and  the  costs  of  the  cause  would  be  made  good  hf 
the  decree.  The  case  of  making  a  witness  to  a  wiD  a  De- 
fendant to  know,  what  he  will  say,  when  he  comes  to  suppsit 
tiiewill,  is  perfecdy  different :  but  if  it  was  a  ema^  inwhici 
tiie  will  was  impeached,  as  obtained  by  firaudulent  prMtieob 
the  witnesses  are  proper  parties(49). 


(48)  2  Ansir.  478. 


(49)  Mitf.  182,  3d  ediU 
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CLENNELL  r.  LEWTHWAITE.  'T®*- 

July  2ltt,  iid. 
^I^HIS  cause  came  on  upon  an  appeal  from  the  decree  of    (Ante,  406.) 

the   Matter  of  the  RoU$  in  favour  <rf  the  Defend-  Do*"®  "ffi'™- 
aiitj(50). 

Mr*  PiggoU,  Mr«  Lloyd^  Mn  Simeon^  and  Mr«  Stanley f 
for  the  Plaintiffs. 

In  the  absence  of  parol  evidenoe  ihe  Plaintiffs  must  succeed. - 
Brown  v.  Sehoin^  which  went  to  the  House  of  Lords,  made 
a  deep  impression  on  Lord  Hardwicke.  In  no  subsequent 
ease  except  Ltdce  v.  Lake  was  parol  evidence  admitted  till 
Naurse  v.  Finch  /  which  is  not  an  authority  for  it ;  as  upon 
the  face  of  the  will  there  was  enough  to  turn  the  executrix 
into  a  trustee.  Your  Lordship  thought,  the  circumstance  of 
finding  the  sketch  of  the  codicil  with  the  will  gave  body  and 
consistency  to  the  evidence,  and  therefore  only  considered  it 
worthy  of  regard*  Mr.  Justice  BuUer  confined  it  to  the  time 
of  making  the  will ;  which  will  include  the  preparations  and 
instructions  as  well  as  the  execution.  There  is  no  case  upon 
declarations  previous  to  the  will:  the  making  of  the  will, 
would  put  an  end  to  them.  The  conversations  at  the  time 
of  making  the  will  have  been  generally  with  men  of  busi- 
ness, principally  instructions  to  the  attorney.  There  is  no 
case  upon  subsequent  declarations  except  Lake  v.  Lake.  The 
admission  of  the  evidence  there  by  Lord  Hardwicke  is  not 
to  be  reconciled  with  his  declaration  in  Blinkhom  v.  Feast 
The  Duke  of  Rutland  v.  The  Duchess  of  Rutland  is  an  ex- 
press authority,  that  the  evidence  must  be  confined  to  the 
time  of  making  the  will.  In  Rachfield  v.  Careless  the  evi- 
dence was  of  that  sort,  and  by  the  person,  who  drew  the 
will;  but  it  was  determined  against  the  executor  upon  the 
face  of  the  will.  In  Petit  v.  Smith  and  Lady  Granville  v.* 
T/te  Duchess  of  Beaufort  the  nature  of  the  evidence  doe& 
not  appear.  Evidence  of  intention  subsequent  to  the  will  has 
no  effect.  The  evidence  in  this  case  is  very  loose  and  sus- 
picious ;  not  one  of  the  witnesses  to  the  will  has  been  ex- 
amined  to   prove   the    declarations  at    the    time;    therefore 

thera 
(50)  Autc,  405.     Sec  the  authorities  collected,  Vol.  I,  362. 

Vol.  II.  Y  Y 
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1796.  there  is  an  absence  of  all  cotemporary  evidence.     The  De- 

w-v-^  fendant  clandestinely   got    possession  of  the  wiU,  and   took 

9,  an  opinion  of  Counsel  upon  it*     The  evidence  of  Anne  Rth 

LBWTHWAiTfi.  iherie,  the  servant,  is  clearly  not  her  own.     It  ♦  is  in  the  cx- 

[  *645  ]      ftet  words  of  the    interrogatory;    and  it  consists    of  declar 

rations  long  after  the  wiU.     No  third  person  was  present  it 
any  of  these  conversations ;  and  not  one  of  them  was  b^us 
by  the  testator*    The  subjects  are  foreign  to  the  will ;  to  whicb 
he  is  artfully  lead,     Dixon's  evidence  applies  to  a  future  pur- 
pose of  disiposition.     This  is  the  only  case,    in  which  there 
Cannot  be  by  an  issue  or  some  other  way  a  pwd  voce  examina- 
tion; and  that  is  the  reason  the  Court  has  always  said,  the 
proof  ought  to  be  plain  and  indisputable.     In  the  dispositioD 
6f  the  real  estate  the  Defendant  is  postponed   to  his  elder 
brother.    The  addition  of  the  word  ''  heirs'*  is  too  trifling  to 
have  any  effect.    The  testator's  declaration,  that  he  means  to 
dispose  of  his  worldly  estate,  has  not  been  relied  on.     It  oc- 
curred in  Bowker  v.  Hunter,  and  Nourse  v.  Finch^  and  ocean 
in  almost  every  case,  and  fTe<]^ently,  where  the  residue  is  not 
disposed  of.    To  comprehend  the  whole  it  must  be  connected 
with  the  devising  part ;  otherwise  it  means  only  to  specify  the 
subject  matter :  Denn  v.  Gaskm^  2  Cawp.  657. 

Attorney  General,  Solicitor  General,  Mr.  MamtfkH 
Mr.  Graham,  and  Mr.  HaU,  in  support  of  the  Decree. 
This  was  not  decided  upon  the  parol  evidence  only:  but 
taking  it  to  be  admissible,  the  Master  of  tfte  Rotb  said,  he 
must  ask  himself,  whether  he  was  satisfied,  the  executor  waa 
intended  to  have  the  residue;  and  he  had  no  difficulty  it 
lEiaying,  this  evidence  coupled  with  the  will  and  the  expiesaon 
^*  his  heirs"  shews  it.  The  reason  for  not  admitting  the  rri- 
dence  in  Brown  v.  Sehoin  is  the  very  converse  of  that,  opmi 
which  it  is  admitted  in  these  cases :  if  the  instrument  itself 
expressly  declares,  who  is  to  have  the  residue,  evidence  is  not 
admissible.  This  is  like  the  case  of  a  porti(m  given  to  a  diiU; 
which  is  presumed  a  satisfaction  of  a  legacy  :  but  evidence  b 
always  admitted,  and  subsequent  evidence.  There  is  no  prii- 
ciple,  upon  which  evidence  of  parol  declarations  made  at  one 
time  can  be  received  and  made  at  another  time  cannot  be 
received.      In  Docksey  v.  Docksey,    1  Bro,  P.  C.  324,  there 

WIS 


CASES  IN  CHANCERY.  (HS 

was  a  disposition  of  real  and  personal  estate  to  the  wife  for  1706. 

payment  of  debts  and  legacies :  the  decision  was  against  a  re-     Clennelt. 
suiting  trust  to  the  heir  both  upon  the  will  and  the  evidence ;  v. 

part  of  which  was  conversations  previous  to  the  wilL  In  lAttle-  Lewthwaitk. 
bury  ¥•  Buckley  the  declarations  must  have  been  at  different 
times.  It  would  be  dangerous  to  confine  the  evidence  to  the 
time  of  making  the  wiU ;  for  that  would  put  it  in  die  power  of 
the  scrivener.  The  principle  is  sound  as  laid  down  by  your 
Lordship  ^  in  Bowker  y.  Hunter ^  that  it  b  safer  to  rest  upon  [  *6K)  ] 
authority  than  to  innovate.  The  introductory  clause  is  con- 
cluded by  the  words  "  in  manner  following;"  and  the  beginning 
of  the  second  clause  *'  As  touching  the  worldly  estate,  &c.**  is 
remarkable ;  for  if  the  expression  is  not  to  have  the  effect  we 
attribute  to  it,  it  can  mean  nothing.  The  testator  had  a  pur*> 
pose  of  benefit  with  regard  to  his  personal  estate  to  the  exe* 
cutor  and  his  heirs  to  take  in  a  sort  of  succession  from  him. 
That  is  evidence,  that  he  did  not  mean  a  mere  office.  He  had 
the  same  meaning,  as  when  he  used  those  words  as  to  his 
Teal  estate  and  many  of  the  personal  bequests.  The  step  of 
taking  an  opinion  upon  the  will,  which  was  accidentally  found, 
is  reprehensible :  but  what  effect  can  it  have  against  this  weight 
of  evidence  ?  The  conversation  in  Dixon*s  evidence  as  tb  the 
mortgage  must  mean,  that  if  William  Lewtkwaite  chose  to 
take  it  in  money,  he  would  take  it  as  executor ;  if  not,  as 
heir  at  law.  The  expression,  that  he  had  settled  his  afiairs, 
cannot  refer  to  a  future  will.  How  was  all  he  had  to  go  to 
Broctdgate  m  consequence  of  any  settlement  of  his  affairs 
made,  unless  under  this  will  ?  That  is  demonstration  of  an 
intention  to  give  him  this  personal  property  by  that  will. 

Reply. 
They  are  not  to  shew  by  evidence,  who  was  an  object  of  the 
testator's  esteem,,  and  who  of  his  aversion,  but  must  satisfy 
the  Court  by  evidence  applying  to  the  time,  that  the  executor 
was  intended  to  take  the  whole  property  beneficially.  Mr.  Jus- 
tice J3tf/2^  thought,  it  was  an  attempt  to  contradict  a  written 
instrument  by  parol  evidence.  The  case  of  an  ademption  of  a 
•legacy  by  a  portion  is  clearly  distinguishable,  the  evidence  is 
not  to  explain  the  intention  at  the  time  of  making  the  will,  but 
a  'subsequent  act,  by  which,  as  a  will  is  not  for  ordinary  pur- 

YY2  poses 
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1705.         poses  consummate  till  death,  the  testator  has  by  anticipatioB 

Clennell     P^i^^^^^m^d  it«     So  all  the  cases,  where  it  is  admitted  to  satisiy 

v.  the  Court  as  to  identity  either  of  the  person  or  thing,  and  for 

Lewthwaite.  some  other  purposes,   but  few  in  number,   are   distinct  from 

these  cases,  in  which  by  a  legacy  the  executor  is  clearly  ex- 
cluded, and  the  next  of  kin  has  without  the  evidence  as  good 
a  title  as  an  heir  at  law.  Then  comes  the  parol  evidence  to 
shew  the  direct  contrary  of  that. 

[  647  ]  Lord  Chancellor. 

To  admit  the  evidence  is  as  much  a  positive  rule  upon  the 
determinations  of  the  Court  as  that  you  contend  for,  that  a 
legacy  takes  from  the  executor  the  right  to  the  surplus ;  and 
there  is  no  case,  in  which  it  has  been  rejected.     There  are 
respectable  opinions,  that  have  reasoned  a  good  deal  upon  the 
inconvenience ;  and  there  is  an  opinion,  that  will  always  be  m 
the  mind  of  a  Judge  in  this  Court,  the  great  embarrassment  in 
deciding  upon  depositions :  but  the  whole  series  of  authoritio 
is  uniform  for  admitting  it.     I  have  looked  into  Lord  Hard- 
wicke*s  note  of  BUnkhorn  v.  Feast  (51 )  as  to  the  doubt  he  en- 
tertained upon  the  point  of  evidence,  as  stated  in  Vesey;  and 
I  beUeve  it  is  true.     Parol  evidence  was  just  hinted  at  by 
Lord  Mansfield^  then  Solicitor  General,  There  is  a  pretty  long 
note  of  his  argument:  he  says,  ''But  here  is  parol  evidence 
''  of  the  ^testator's  intention ;  Batchelor  v.  SearL**      He  men- 
tions that  case  as  an  authority  for  admitting  it*     Then  Lml 
Hardwicke^s  note  says,  ''As  to  parol  evidence  rtde  Brown f. 
"  Selwin;''  and  the  determination  was  upon  the  constructioB 
of  the  will ;  which  macle  it  unnecessary  to  go  into   the  point 
Lake  v.  Lake  occurred  soon  afterwards ;  and  Lord  Hardtack 
had  then  clearly  settled  his  mind  upon  it.     Lord  MansfM 
being  Counsel  then  for  the  Plaintiff,  whose  interest  it  was  to 
shut  out  the  evidence,  states  the  question,  and   says,   "  tbe 
"  Defendant  resorts  to  parol  evidence:  but  since   Browm  ▼• 
"  Selwin  it  cannot  be  read :  if  it  could,  it  does  not  cc^Hie  up 
"  to  prove  the  Defendant's  point."    That  was  all  that  passed 
that  day.     Next  day  the  will  was. read;  and  Mr.  WUbralmm 
on  the   same  side  with  Lord  Mansfield  states   the   argumwl^ 
and  says,  "  We  cannot  dispute  in  this  cause*  that  the  parol 

"proof 
(61)  2Ve$.21.      1  m*&.  285. 
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"  proof  may  be  read :  2  P.  Will.  210;**  and  Lord  Hardwicke  1706. 

receives  it  as  a  point  perfectly  fixed.     He  had  a  fluctuating      Clennkil 
opinion  against  admitting  the  evidence.    That  opinion,  as  it  v. 

appears  thrown  out  in  Vesey^  had  been  returned  to  him  by  Lbwthwaitb. 
Lord  Mansfield:    but  Mr.  Wilbraham,  whose  judgment  we 
all  knew,    gave  it  up;    and  Lord  Hardwicke  receives  the 
evidence,    and  decides  upon  it  entirely.      There  are  many 
prior  cases. 

Reply. 
The  evidence  was  necessary  only  in  lAitlebury  v.  Buckley 
and  Lake  v.  Lake.  In  all  the  other  cases  the  will  alone  was 
sufficient  for  the  executor.  The  right  to  offer  parol  evidence 
depends  upon  its  being  assumed,  that  there  is  an  interest 
vested  in  the  next  of  ♦kin,  that  calls  for  evidence.  The  [  ^648  ] 
Master  of  the  Rolls  says,  the  circumstance,  upon  which  so 
much  stress  is  laid,  the  addition  of  the  word  ''  heirs,"  is  too 
slight.  Then  the  will  b  to  prove  something,  the  evidence  is 
to  prove  the  rest,  each  is  to  explain  the  other,  and  both  to 
demonstrate  the  intention.  In  Lake  v.  Lake  the  evidence  was 
pointed  and  distinct.  This  is  extremely  suspi^^iou^;  and  it 
provea  the  testator's  faculties  were  impaired^ 

Lord  Chancellor. 
When  a  question  of  this  kind  has  come  before  me,  4  confess* 
I  have  felt  a  considerable  degree  of  doubt  and  hesitation. 
The  cases  have  turned  upon  distinctions  so  extremely  nice, 
that  I  have  not  been  able  to  find  any  sure  ground  to  tread 
upon,  except  standing  upon  the  bottom  of  authorities,  that 
have  been  decided.  The  analysis  of  the  grounds  of  the  dis- 
tinctions I  have  always  found  extremely  difficult.  It  is  un- 
necessary to  go  through  the  cases.  They  are  remarkably  well 
stated  and  digested  in  Mr.  CSpj?*8  note  upon  Farrington  v« 
Knightly^  1  P.  Wili.  550.  It  is  undoubtedly  clear,  that  the 
appointment  of  an  executor  gives  him  the  whole  residue. 
That  there  may  be  circumstances  occurring  in  the  will  to  en-r 
9ble  a  Court  of  Equity  to  hold  upon  the  construction  of  that 
instrument,  that  nothing  more  than  an  office  was  conferred  by 
ihat  appointment,  is  also  a  very  clear  proposition.  The  great 
difficulty  has  been  to  determinej  what  should  be  the  circum- 
stances 
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1^95.         stances  to  enable  the  Court  to  raise  ^^ontrairyto  the  legal  open* 

""^^  tion  a  trust  upon  the  interest  he  takes.      The  particular  bias, 

,,.  that  has  run  through  the  cases,  is  very  observable ;  arising 

Lbwthwaitb,  probably  firom  the  first  impression  made  by  some  case  upon  the 

mind  of  a  particular  Judge ;  and  Lord  Maccleijield  seems  dk* 
posed  to  think  it  the  better  general  proposition  to  hold  the 
Executor  a  trustee,  unless  there  are  circumstances  in  his  favour 
to  shew,  that  was  not  the  intention ;  that  ex  vi  termini  the  eze« 
cution  of  the  will  imports  a  trust ;  which  it  certainly  does  for 
some  purposes :  it  is  not  correct  to  call  it  so,  but  a  legal  obli- 
gation to  pay  the  debts  and  legacies.    I  cannot  say,  the  bias  of 
my  mind  has  taken  that  course.     I  thmk  it  is  contrary  to- what 
unlearned  men  have  understood  by  the  appointment  of  an 
executor.     It  b  generally  understood  to  be  the  establishing  m 
heir  of  the  personal  estate.    From  the  case  of  Foster  v.  Mmat 
downwards  it  has  been  treated  as  a  general  positive  propositioiiy 
that  a  legacy  shall  exclude  him.     Putting  aside  the  suppo> 
sition  of  practice,  which  is  upon  very  good  authority,   that 
[  ♦640  ]      •of  Lord  Guernsey ^  who  cited  it  in  the  House  of  Lords,  and 
who  was  a  leading  Counsel  in  this  Court  at  the  time  of  Lord 
Jeffer%es\  decree,  it  is  a  large  conclusion  to  be  drawn  fVon 
that  case  upon  the  particular  circumstances:   a  small  legacy 
was  given  to  the  executor  for  his  care:  it  is  not  immaterial, 
that  he  was  the  attorney:  the  testator  had  children;  and  die 
surplus  tttmed  out  50002.    Therefore  it  is  not  a  case  simply  tif 
a  legacy  given  to  an  executor  ipso  facto  turning  him  into  a 
trustee.     But  I  am  inclined  to  hold  that  to  be  the  general  rule^ 
as  stated  by  Mr.  piggott;  a  rule,  upon  which  this  Court  has 
proceeded,  and  which  has  been  established  and  recognised  by 
many  cases;  and  where  the  case  is  simply  so,  I  should  diiok 
myself  bound  to  follow  that  rule.     On  the  other  hand  it  is  just 
as  established,  (and  I  am  at  a  loss  to  know  how  that  came  is, 
unless  it  was  to  set  it  a  little  right  the  ether  way)  that  parol 
evidence  to  prove  the  executor  was  intended  to  have  all,  the 
law  would  give  him,  and  to  prevent  this  Court  frcmi  impoong 
upon  him  a  trust,  is  to  be  admitted.     It  has  been  uniformly 
admitted.    There  is  no  case,  in  which  it  has  been  rejected. 
Judges  have  been  oflen  uneasy  (and  I  do  not  wonder  at  It)  m 
the  application  of  such  evidence  as  evidence  given  to  the  Court 
of  Chancery  in  a  case,  where  there  can  by  no  possibflity  be  aa 

opportuiutj 
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opportunity  of  trying  it  at  law.  From  the  loose  manner,  in  17d5. 
which  depositions  are  taken,  it  is  impossible,  that  those  used  p  ""^^"^ 
to  examination  vivd  voce  must  not  be  so*    Admitting  then,  ^^ 

that  a  legacy  to  the  executor,  unless  there  are  some  other  Lbwthwaiti. 
circumstances  to  countervail  it,  will  turn  the  surplus  into  a  trust 
for  the  next  of  kin,  and  the  other  proposition,  that  parol  evi- 
dence may  be  admitted  to  shew,  that  is  not  the  true  con- 
struction upon  that  will,  the  only  question  a  judge  can  ask 
himself,  when  it  comes  before  him  upon  parol  evidence  is^ 
whether  the  effect  of  the  evidence  upon  his  mind  is  to  satisfy 
him,  that  the  executor  ought  to  be  left  in  full  possession  of 
that  right,  the  nomination  as  executor  gives  him  bylaw.    It 
is  very  natural,  that  the  Counsel  for  the  appellant  should  in- 
sist upon  separating  it:  but  that  is  not  the  way  to  judge  of  it. 
I  am  to  take  the  whole,     Juncia  Juvani.     The  will  itself  is 
part  of  the  case.     I  cannot  shut  out  the  will  and  consider  the 
evidence,  nor  shut  out  the  evidence,  and  consider  the  will.     I 
must  take  the  whole  together ;  and  it  has  happened  in  most  of 
the  cases,  that  the  parol  evidence  has  had  a  considerable 
degree  of  application  given  to  it  from  the  terms,  in  which  the 
will  was  drawn.    In  tiiis  case  the  will  was  made  at  a  very  ad- 
vanced period  of  Ufe,  but  when,  it  appears  from  all  the  evi- 
dence, he  was  much  in  possession  of  his  understanding.    It  if 
^  not  in  the  ordinary  terms  in  which  a  man  of  business  would      [  *650  ] 
express  it.    Words  are  used  undoubtedly  not  in  their  common 
meaning,  and  in  a  way  that  it  is  difficult  to  know,  what  he 
meant ;  the  words  not  being  applicable  to  the  subject.    The 
circumstances  of  the  fiEunUy  were  these.     This  son,  an  only 
child,  who  had  lived  to  the  age  of  42,  and  during  whose  life,  it 
does  not  appear,  be  ever  thpught  of  making  a  will,  was  dead. 
His  wife  was  also  dead.    He  then  makes  his  wilL    No  family 
is  noticed  in  it  but  the  family  of  the  Defendant    How  is  he 
appointed  executor  ?    The  testator  had  got  into  the  habit  of 
using  the  words  ^'  heirs*'  and  '*  for  ever ;"  and  he  appoints  the 
Defendant  and  bb  heirs  executors.     They  are  very  unapt 
words,  and  ^uch  as  no  oQe,  who  knew  their  just  application, 
would  have  used ;  but  I  cannot  say,  it  is  so  absolutely  dark 
and  blank  nonsense,  that  nothing  is  to  be  inferred  from  it.     It 
is  difficult  to  resist  the  inference,   that  in  his  idea  it  was  a 
mode  of  describing  the  complete  wd  entire  interest,  he  meant 

they 
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1795.  they  should  take  in  the  interests  given.     Though  a  slight  cff- 


cumstance,  yet  it  is  not  to  be  wholly  laid  out  of  the  case,  that 
.^^  in  the  beginning  of  the  will  he  sets  out  with  a  declaration  of 

Ibwthwaitb.  intention  to  dispose  of  all  his  property :  what  he  does  dis- 
pose of  is  a  very  inconsiderable  part.     His  wife  and  only  child 
being  dead,  his*  bounty  i»  pointed  to  the  Lewikwaite  fiEunily  at 
Broadgate.    The  real  estate, he  gives  to  the  eldest  of  thevt 
who  was  abroad,  but  with  a  limited  interest;   and  he  gives 
these  legacies.    Then  I  am  to  look  at  the  parol  evidence.    By 
that  he  seems  to  have  been  very  unwilling  to  give  any  thing  ia 
his  life.     He  had  relations  on  the  part  of  his  mother.     Oc- 
casions had  drawn  him  to  know  something  oi  them,  but  not 
ikvourably.     Little  account  is  given  of  his  having  any  mtst- 
course  good  or  bad  with  the  others :  but  with  that  family,  the 
Lawstms,  who  were- cousin  germans  once  removed,  he  certainlf 
had.     A  habit  had  continued  of  reposing  Ins  general  afiin 
upon  the  Defendant.    In  his  material  transactions  he  consulted 
him.    That  is  general  evidence,  and  if  it  rested  there,  wodd 
be  scarcely  sufiicient  for  a  jury :  but  then  the  particular  ia- 
stances  in  Dixon%  Bowman's,  and  Rotftene's  eviclenoe  are  so 
extremely  strong  and  pointed,  that  there  is  hardly  a  degree  of 
dotibt;  for  the  effect  of  all  the  evidence  is  not  talking,  of  on 
intention  in  favour  of  William  Lewthwaiie,  but  of  what  he  had 
done.    He  employs  him  in  his  business,  because  he  had  done 
something  in  his  favour.      In  the   conversation  with  Dixm 
about  the  mortgage  he  declines  entering  upon  it,  and  adds  die 
{]  *651  ]      reason^  with  reference  to  the  choice  of  the  Defendant.     Upon 

another  occasion,  when  settling  his  banker's  books,  LHjctmt 
curiosity  urges  him  to  that  inquiry :  an  apology  was  made ; 
and  a  civil  and  kind  answer  given.  It  is  the  conversation  of  a 
man  of  a  firm  mind  and  intelligent  understanding.  He  thai 
gives  a  fiill  answer  to  the  inquiry ;  not  that  he  would  settle  his 
affairs,  but  that  he  had  settled  them,  and  that  all  he  had  was 
to  go  to  Broadgate.  It  is  said,  that  might  refer  to  a  future 
act:  but  it  follows  upon  his  having  said,  he  had  settled  his 
affairs ;  and  then  it  is  the  result  of  that  settlement.  Bowman^ 
conversation  with  him  arises  upon  an  application  for  a  Htde 
more  money  upon  the  mortgage  he  had  from  Mrs.  PostietkwaiU: 
first  the  sum  of  twenty  guineas  is  begged,  then  ten :  fil^diog 
him  inexorable  upon  the  head  of  relief  Bowman  says  a  little 

peevishly, 
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peevishly,  that  Sir  Gil/rid  Lawsom  is-  his  next  of  kin  and  wiD         17M. 
^  all  his  money:   he  answers  quickly  upon  that "  no:  the     OlbniJrll 
**  bulk  or  most  part  of  my  personal  estate  will  go  to  my  relation  v. 

**  Mr.  Lewthwaite  of  Broadgaie:'  The  evidence  of  Rotherie  Lbwthwaite. 
is  more  particular  still.  Having  been  servant  to  his  wife,  con* 
tinuing  his  housekeeper,  and  in  that  capacity  and  at  his  time  of 
life  being  much  about  him,  and  having  a  great  desire  to  pro- 
mote the  interest  of  a  niece  of  her  old  mistress,  die  takes  an 
opportunity  to  try  to  get  him  into  a  disclosure  as  to  the  dis- 
position of  his  fortune.  It  was  very  natural  and  proper,  that 
he  should  have  given  that  niece  something :  but  he  cuts  the 
witness  short  upon  it,  saying,  the  ])ew  was  his  own.  Then  he 
tells  her  what  legacies  he  had  given.  She  presses  her  appUr 
cation  in  behalf  of  his  wife's  niece :  but  he  refiises,  saying,  he 
would  never  alter  what  he  had  done.  To  all  these  persons 
therefore  he  distinctly  speaks  of  having  made  an  absolute^ 
ilefinitive  and  total,  disposition;  and  distinctiy  adds,  that  the 
object  is  William  Lewikwaiie  of  Broadgate*  Upon  this  evi- 
dence applied  to  such  a  will,  the  will  itself  perhaps  containing 
some  circumstances  of  doubt  upon  the  rule  (but  I  will  not  take 
it  so :  I  will  take  the  rule  to  be  as  laid  down  for  the  Plaintifis) 
there  can  be  no  doubt ;  and  I  feel  a  perfect  satisfaction,  that 
in  affirming  the. decree  I  am  decreeing  exactly  according  to  the 
intention,  as  expressed  upon  this  will,  which  is  brought  before 
me  to  be  construed. 
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JEWIS  WILLIAM  BUCKERIDGE  by  his  will  dated    The  shares  io 
January  18th,  1786,  executed  so  as  to  pass  real  estete,  the  naTigaUon 

directed  «^  ***«  "^^"^ 
Awm  under 

the  statute   10  Anme^   are  real  estate,  and  subject  to  dower. 

Testator  by  will,  duly  attested,  gave  an  annuity  to  his  daughter,  charged 
on  his  real  estate  in  aid  of  his  personal:  by  codicil,  not  attested,  he  ^ve  his 
real  and  personal  estate  to  his  mother  for  life :  during  her  life  the  personal 
estate  is  discharged  from  the  annuity :  but  it  remains  a  charge  on  the  real. 

Testator  gave  his  personal  estate  to  his  mother  for  life,  remainder  to  his 
children,  on  condition  that  his  mother  should  see  the  fines  for  renewal  of 
a  lease  and  the  interest  of  a  mortgage  paid,  and  be  consulted  as  to  the 
manner  of  raising  the  fines,  that  she  may  give  her  approbation  as  she  may 
think  proper :  she  is  only  to  keep  down  the  interest. 
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directed  his  debts  and  funeral  expences  to  be  paid  io  the  firsC 
place ;  and  subject  thereto  and  to  a  mortgage  debt  of  1380L 
due  to  Edward  Burman  and  to  an  annuity  of  lOOL^  payable 
out  of  his  estates  to  his  mother  Elizabeth  Mtddlediieh  during 
her  life  under  a  decree  of  the  Court  of  Chaneery^  he  gave  and 
disposed  of  his  estate  and  effects  in  manner  following :  tis.  lie 
gave   and  devised  to  his  daughter  Harriet  Buekeridge  aa 
annuity  of  100/.  during  her  life ;  and  he  charged  all  his  es> 
tates  both  real  and  personal  with  the  payment  of  that  annuitj, 
with  power  to  distrain ;  and  in  case  his  said  daughter  ahonU 
depart  thb  life  without  leaving  any  issue  of  her  body  lawfiiDj 
begotten^  he  directed,  that  the  said  annuity  should  upon  her 
death  sink  into  the  residue  of  his  personal  estate :  but  in  case 
die  should  die  leaving  issue  of  her  body,  then  from  and  iuHBe- 
diately  after  her  decease  he  devised  the  said  anonity  to  and 
among  all  and  every  her  children  or  issue  living  at  her  dealk 
equally ;  and  subject  and  charged  as  aforesaid  he  devised  al 
his  freehold  estates  called  Pewra$e  Farm^  and  all  his  fiunns 
and  hereditaments  situate  in  the  parishes  of  Ware  and  Tlnmi- 
ric/i,  held  under  a  lease  from  the  Master  and  Fellows  of  Trtaify 
Collegey  Cambridge 9  and  all  hb  four  shares  in  the  navigatioa 
pf  the  river  Avon^  and  his  third  part  of  an  annual  rent  of  IQOL 
payable  from  the  victualling  office  at  Chatham,  to  hia  sob»  his 
heirsy  executors,  and  administrators;  and  in  case  he  ahonU 
happen  to  die  in  the  life  ot  Harriet  Buekeridge  without  leaving 
any  issue  of  his  body  lawfully  begotten,  he  devised  all  his  said 
several  estates,  so  given  to  his  son,  to  his  said  daughter,  her 
heirs,  executors  and  administrators ;  and  if  both  his  son  and 
daughter  should  die  in  the  life  of  his  mother  without  leaving 
any  issue  living  at  the  death  of  the  8ui*vivor,  upon  the  death 
of  the  survivor  he  devised  all  and  singular  his  estates  and 
eflfects  both  real  and  personal,  thereinbefore  devised  to  his  sod, 
to  Tlumuu  Ingram,  upon  trust  for  the  sole  and  separate  use 
of  Elizabeth  Middleditoh  :  and  he  authorized  and  empowered 
his  executor  upon  the  expiration  or  determination   of  anjr 
^  lease  or  lea^s  of  any  part  of  his  said  estates  to  procure  a 
renewal  of  the  te^ms  of  years  hereby  granted,  and  to  advance 
and  pay  such  sum  or  sums  of  money  by  way  of  fine,  as  should 
be  necessary  for  obtaining  such  £urtlier  or  renewed  term  in 
fuiy  such  lease  or  leases,  as  his  executor  should  think  expe- 
dient; 
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tlient ;  and  all  the  reat,  residiie  and  renudnder,  of  hia  estate         1703. 
and  effects  of  what  nature  or  kuid  soever  or  wheiesoeyer  he 
devised  and  bequeathed  to  his  son,  bis  heirs,  executors  and 
administrators;  and  he  appointed  Tkonuu  Ingram  executor.  In  or  AM. 

The  testator  made  the  following  codidli  executed  in  thd 
presence  of  two  witnesses  only :  ''  Be  it  known  to  all,  that  it 
^'  is  my  sole  will  and  pleasure  by  making  this  codicil,  the 
**  which  I  have  annexed  .to  my  will,  that  is  to  say:  for  the  care 
**  and  indulgence  I  have  always  received  from  my.  mother  I 
^*  constitute  and  appoint  my  said  mother  Elizabeth  Middle^ 
^  ditch f  widow  of  Joseph  MiddiedUch  late  of  Budge  Row  in 
**  the  city  of  London^  that  is  to  say,  I  leave  and  bequeath 
^  to  her  «t  my  decease  my  real  and  personal  estates^  where 
*'  soever  they  may  be  foimd  and  come  to  me  hereafter,  during 
^  her  natural  Hfe,  and  at  her  decease  then  to  return  to  my 
f  children,  as  the  above  mentioned  or  aforesaid  will  directs^ 
**  upon  those  conditions,  that  my  mother  Elizabeth  Middle^ 
*^  ditch  shall  see  the  fine  or  finea  of  my  estates  and  the 
f*  mortgage  debt  as  usual  paid  to  Captain  Bumum  the  inte* 
'^  rest  as  I  do  at  present,  the  overplus  to  be  given  to  her  my 
^  said  mother  for  her  use,  and  her  receipt  alone  good ;  and 
^  farther  I  desire,  when  any  fine  or  fines  are  to  be  raised,  ray 
f'  said  mother  shall  be  made  known  thereof  and  consulted 
''  thereon,  in  what  manner  they  are  to  be  raised,  in  which  she 
'^  may  give  her  approbation,  as  she  may  think  proper.  Gvern^ 
**  sey ;  where  stamps  are  not  in  use :  this  d4th  day  of  June, 
^*  1793:  to  which  I  have  set  my  hand  and  seal,  declaring  to 
^*  all  men,  that  it  is  my  act  and  deed.       L.  W.  Bnckeridgen"* 

Ingram^  the  executor,  proved  this  will  and  codicil  in  the 
Ecclesiastical  Court  The  biH  was  filed  on  the  part  of  the 
infant  son  of  the  testator,  praymg  an  account  of  the  personal 
^tate,  debts  and  funeral  expences;  and  that  after  payment 
thereof  the  residue  might  be  secured  for  the  benefit  of  the 
Plaintiff  after  the  death  of  Elizabeth  Middleditch.  The 
bill  also  prayed  an  account  of  the  rents  and  profits  of  the  real 
fDstate,  and  that  the  same  might  be  secured  for  *  the  Plaintiff,  [  f  654  ] 
when  he  should  attain  the  age  of  twenty-one;  and  that  the 
Defendant  Elizabeth  Middleditch  might  be  decreed  to  pro- 
pure  a  rei^^wal  of  the  lease  and.  to  pay  the  fine.     The  decree 

established 
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established  the  wilt ;  and  it  was  referred  to  the  Master  to 
take  the  accounts,  with  the  necessary  directicms;  and  die 
Master  was  particularly  directed  to  inquire,  whether  the 
Defendant  Esther  Buckeridge,  widow  of  the  testator,  was 
entitled  to  dower ;  and  what  was  the  nature  of  the  navigaticxi 
shares  mentioned  in  the  will ;  and  whether  it  would  be  lor 
the  benefit  of  the  parties,  that  the  lease  should  be  renewed; 
what  sum  would  be  necessary  for  that  purpose ;  and  in  what 
manner  the  same  should  be  raised.  The  Master  reported, 
that  the  existing  lease  had  at  the  expiration  of  die  former  been 
granted  at  Michaelmas^  1786,  for  twenty  years,  of  which  seven 
had  expired;  that  the  expence  of  renewal  amounted  to 
10752.  \2s.  KM.  that  it  was  customary  to  reneir  every  seien 
years;  that  the  persons  interested  in  the  said  leasehold  estate 
under  the  will  and  codicil  were  EliMobeth  Middlediiehj  who 
was  entitled  to  the  rents  and  profits  for  life,  and  the  Pluntifl^ 
who  would  be  entitled  to  the  estate  at  her  death  absolutely 
with  an  executory  devise  over  to  his  sister  in  case  of  Ins 
death  without  issue  in  her  life.  The  Master  stated,  that  pro- 
posals had  been  made  for  renewing  the  lease  in  the  name  of 
the  executor ;  who  should  pay  the  fine  out  of  the  *  money  in 
his  hands  belonging  to  the  estate,  and  should  stand  possessed 
of  the  renewed  lease  in  trust  to  secure  the  pajrment  of  the  said 
fine  by  the  Plaintifi^  and  Elizabeth  MiddUditch^  or  out  of  die 
testator's  personal  estate,  as  the  Court  should  direct;  and 
subject  thereto  for  Elizabeth  Middleditoh  for  life,  and  after 
her  death  for  the  Plainti£^  his  executors  and  administraton^ 
according  to  the  will  and  codicil;  and  the  Master  certified, 
that  it  would  be  for  the  benefit  of  the  parties,  that  the  lease 
should  be  renewed  upon  these  terms*  This  report  was  con- 
firmed upon  the  3th  of  August,  1794 ;  and  the  lease  was 
renewed  fix)n|  Michaekn<9s,  1793t  under  an  ofder  of  the 
Court, 

3y  the  general  report  the  Master  seated,  that  there  was  no 
settlement  upon  the  testi^tor's  widow.  The  report  stated  tiie 
different  articles  of  the  testator^s  property ;  and  as  to  the  four 
shares  in  the  river  Avon  navigation  the  Master  found,  that 
by  act  of  Parliament,.  10th  Anne,  it  was  enacted,  that  lbs 
Mayor,  Aldermen,  and  Common  Council,  of  the  City  of  Baiif 
{heif  successprs  a^d  assigns,  ox  such  person  ox  persons  as 

they 
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they  should  nominate  or  appoint  under  their   common  seal,         1795. 
their  deputies,  agents,  officers,  workmen  and  servants,  should  —      ^^TTDoa 
be  and  were  thereby  authorized    and  empowered  at  their  «, 

proper  costs  and  charges  to  make  the  nverAvon  from  the  said  Ingram* 
city  of  Bath  down  to  and  within  the  Millpool  or  Wetirpoal 
below  Hannam  Mills  and  Wear^  not  exceeding  150  yards, 
navigable,  useful  and  passable,  for  boats,  lighters  and  other 
vessels;  and  from  time  to  time  Ur  continue,  manage  and  use, 
such  navigation  in  such  manner,  and  also  by,  through  and 
upon,  such  passages  and  water-courses  into  the  said  river,  as 
they  should  think  fit ;  and  for  those  purposes  to  clear  away, 
scour,  open,  enlarge,  or  straiten  and  restrain,  the  said  river 
from  the  place  aforesaid  or  any  other  streams,  brooks,  or 
water-courses,  which  did  come  or  might  be  brought  into  the 
same,  and  to  dig,  open  or  cut,  the  banks  of  the  said  river 
or  any  other  the  streams,  brooks  or  water-courses,  aforesaid, 
and  to  make  any  new  cuts,  trenches  or  passages  for  water,  in, 
upon  and  through,  the  lands  or  grounds  adjoining  or  near  to 
the  said  river,  streams,  brooks  or  water-courses,  or  any  of 
them,  as  they  should  think  fit  or  proper  for  navigation  and 
passage  of  boats  or  other  vessels,  or  any  ways  necessary  ioT 
the  more  convenient  carrying  on  the  said  undertaking,  being 
the  soil  or  ground  of  the  Queen's  most  excellent  Majesty, 
her  heirs  and  successors,  or  of  any  other  person  or  persons, 
bodies  politic  or  corporate ;  and  to  remove  all  trees  or  other 
obstructions  whatsoever,  which  may  any  ways  hinder  navi-i> 
gation  upon  the  said  river;  and  to  build,  set  up  and 
make,  over  or  in  the  said  river,  or  upon  the  lands  adjoining 
or  near  the  same  such  and  so  many  bridges,  sluices,  pens  or 
water-locks,  wears,  stanks,  bams,  cranes,  wharfs,  water- 
jcourses,  or  other  works,  as  and  where  the  said  undertakers^ 
their  successors,  assigns  or  nominees,  should  think  just;  and 
from  time  to  time  to  clear,  repair  and  amend,  the  same,  and 
to  make  ways,  passages  and  other  conveniences,  for  carry- 
ing commodities,  and  to  do  all  other  matters  and  things, 
which  the  said  undertakers,  their  successors,  assigns  or  no- 
minees, should  think  necessary  for  making  and  maintaining 
the  said  river,  streams,  cuts  and  passages,  navigable  and 
passable  as  aforesaid,  or  for  the  improvement  or  preserva- 
tion thereof;  the  said  undertakers,  their  successors,  assigns 

or 
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6r  nominees,  first  ^ving  satisfacticm  to  the  owiien  of  sock 
landsy  tenements  and  hereditaments^  respectively,  as  shonU 
be  any.  ways  made  use  of  for*  pathways  or  the  carrying  m 
or  effecting  the  said  navigation,  or  maintaining  or  mam^ 
ing  the  same  in  the  manner  thereinafter  ^provided  bt; 
and  for*  the  better  effecting  the  premises  and  due  nidmg 
the  things,  for  which  satisfaction  shall  be  given,  it  wai 
enacted,  that  the  Duke  of  Beaufort  and  certain  other  per> 
sons  should  be  commissioners,  with  certam  powers,  and 
among  others  a  power  to  appoint  successors  having  cntaii 
qualifications,  for  settling  all  matters,  about  which  any  oonbo- 
versy  might  arise  between  the  said  undertakers,  their  toe- 
cessors,  assigns  or  nominees,  and  the  proprietors,  owners  or 
occupiers,  of  such  lands  and  hereditaments,  as  should  be  made 
use  o^  for  settling  the  value  thereof;  and  in  case  of  refusal  to 
deal  with  the  said  undertakers  that  the  commissioners  migbt 
apply  to  the  sheriff*  to  summon  a  jury  to  view  the  places  oc 
matters  in  question,  and  to  assess  such  damage  and  reeoHH 
pence,  as  they  should  thidL  fit,  to  the  owners  or  occupiers  ef 
such  lands  and  hereditaments ;  and  in  consideration  of  die 
great  charges  and  expences  the  said  undertakers,  their  sucoe^ 
sors,  assigns  or  nominees,  would  be  at,  not  only  in  making  die 
said  river  navigable,  but  also  in  repairing  and  keeping  up  die 
said  works,-  locks  and  other  the  premises,  so  to  be  made  sad 
effected  as  aforesaid,  and  making  them  fit  and  useful  tor  die 
said  naiogation,  it  should  be  lawfid  for  the  said  und^taken, 
their  successors,  assigns  or  nominees,  and  no  others,  ftosi 
time  to  timio  and  at  all  times  hereafter  to  demand,  recovw  sad 
take,  to  and  for  their  own  proper  use  and  benefit^  in  respect 
of  dieir  charges  and  expences  as  aforesaid  for  all  and  evo^ 
passienger,  goods,  wares,  merchandiae,  and  effects,  whatss* 
ever,  that  should  be  carried  or  conveyed  up  or  down  the  ssid 
river  firom  the  said  City  of  Btiih  to  Hemnam  MiUg  aforesaidi 
such  rates  and  duties,  as  were  th^rdnafter  mentioned.  The 
Master  farther  found,  that  by  indentures  of  the  10th  Mard^ 
1724,  between  the  Mayor,  Aldermen  and  Common  Caiia4 
of  BaihoS  the  one  part,  and  the  Duke  of  Beaufort  and  seve* 
ral  other  jpersoos  on  the  other,  reciting  the  said  act,  and  ^ 
the  Bfayor,  Aldermen,  &c.  of  Bath^  had  not  executed  tike 
powers  and  authorities  thereby  vested  in  diem,  it  was  witnessed 

thai 
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that  in  consideration  of  the  covenants  and  agreements  ihereih  ITO-'k 

expressed  by  the  Duke  of  Beaufort  and  the  other  persons  „     ^"""^ 
therein  named,  their  heirs,  executors  and  administrators,  and  i,, 

other  good  causes  and  considerations  the  sud  Mayor,  Alder-      Imgbam* 
men  and  Common  Council,  as  much  as  in  them  lay  and  they 
lawfully  might,  with  one  as^nt  did  nominate  and  appoint  Smt 
themselves  and  their  successors  the  said  Duke  of  BeoM^ort  and 
the  several  other  persons  therein  named  at  their  own  costs  and 
charges  to  make  the  said  river  navigable  ^according  to  the      [  ^657  ] 
directions  of  the  act,  and  to  have  all  the  powers  and  author 
rities  for  doing  thereof,  and  for  condnning,  maintaining  and 
using,  the  said  navigation  and  the  profits,  rates  and  duties 
arising  therefrom,   and   all  other  powers,  privileges  and  ad-* 
vantages,  whatsoever  in  the  said  act  specified,  as  the  nocmneea 
ef   the  said  Mayor,   Aldermen  and  Common  Council,  were 
entitled  to  by  virtue  of  the  said  act;  to  have,  hold,  receive 
and  take,  the  said  authorities  and  powers,  rates,  duties  and 
premises,  and  every  of  them,  to  die  said  Duke  of  Beaufort 
and  the  other  persons  therein  named,  dieir  heirs,  executors 
and  administrators,  for  all  such  estate  and  interest,  as  the  said 
Mayor,  Aldermen  and  Common  Council,  weve  by  virtue  of  the 
said  act  empowered  to  grant ;    and  that  the  said  Duke  of 
Beaufort  and  the  several    other  persons  therein  named  for 
themselves,  their  heirs,  executors,  administrators  and  assigns, 
did   covenant  and  grant,   that  they,   their  heirs,  executors, 
administrators  or  assigns,  did  coveniufit  and  grant,  that  they, 
their  heirs,   executors,  administrators  or  assigns,  would  wiA 
all  convenient  speed  put  in  execution  all  the  authorities  and 
powers  thereby  assigned  for  making  the  said  river  navigable, 
and  also  perform  and  pay  all  sudi  sums  of  money  and  things, 
which  on  the  part  of  the  nominees  were  or  ought  to  be  per- 
formed and  executed  according  to  the  true  meaning  of  the  act. 
The  Master  fetrther  certified,  that  by  another  indenture  bearing 
date  the  11th  of  Marchj  I724f,  of  thirty-two  parts,  between 
the  Duke  of  Beaufort  of  the  one  part  and  thirty-one  other 
persons,  being  the  several  parties  in  the  before  stated  inden- 
ture, after  reciting  the  act  and  the  deed  of  nomination  it  is 
witnessed,    that    it  was    covenanted,    granted    and  agreed, 
between  the  several  parties,   first,    that  the  parties  thereto, 
their  heirs,  executors,  administrators  and  assigns,  would  from 

thence- 
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1705.         tKenceforth  become   and  be  undertakers  and  civ-partners  id 

BuckbrTdgr   ™®^"^8f  ^^®  ^^^^  Avon  navigable  from  the  City  of  Baik,  && 

V.  (according  to  the  terms  of  the  act)  and  for    the  more  easf 

Ingram*       perfecting  the  same  and  also  in  the  purchasiii^  of  such  tradi 

of  land  adjoining  the  said  river,  as  should  be  needful  to  be  cot 
into  water-courses  and  locks,  and  for  haling-paths  and  odKr 
necessary  ways,  and  from  time  to  time  and  at  all  times  after- 
wards should  and  would  continue,  maintain  and  use,  sudi 
navigation,  and  maintain  and  keep  in  repair  the  several  wirtcr- 
pens  and  water-locks,  which  should  be  needful  in  maintaimng 
the  said  navigation;  and  among  several  other  rules  and  oiden 
respecting  the  money  then  advanced,  the  mode  of  electing 
treasurers  and  officers,  the  powers  to  be  given  to  them,  die 
mode  of  making  purchases  and  finishing  the  navigation,  d» 
rates  and  duties  to  be  collected  and  other  provisions,  it  vif 
[  ^658  ]  covenanted  as  follows,  ^  **  lOthly,  that  no  person  shall  lie 
"  capable  of  holding  more  than  one  share  in  this  undertaknig^ 
*^  unless  the  same  shall  come  by  descent  or  last  will ;  in  whiek 
case  no  person  shall  have  more  than  one  vote.  1  Ithly,  bo 
siurvivorship  shall  at  any  time  take  place  between  the  said 
parties  and  undertakers :  but  if  any  or  either  of  them  shil 
happen  to  die,  the  share  or  part  of  such  so  dying  slid 
**  descend  and  go  to  the  heirs  and  assigns  of  the  party  or 
*^  parties  so  dying.*'  The  Master  also  stated,  that  he  found 
by  the  affidavit  of  Charles  PhiUps,  that  he  is  treasurer  of  d» 
9aid  navigation,  and  well  acquainted  with  the  property  of  die 
same  and  the  nature  of  such  property  and  of  what  the  same 
consists ;  and  that  out  of  the  money  originally  suhscribed  for 
makmg  and  carrying  on  tiie  said  navigation  and  also  out  of  the 
rates  and  duties  collected  by  virtue  of  the  powers  given  by  die 
act  the  undertakers  and  proprietors  of  the  said  navigation  haie 
from  time  to  time  purchased  divers  freehold  and  copyhold  lasds 
and  grounds ;  upon  some  parts  of  which  they  have  since  erected 
or  made  houses  or  a  warehouse  and  other  buildings  and  also  a 
wharf  or  wharfs ;  and  that  the  property  of  the  said  navigatioa 
consists  as  well  of  the  lands  or  grounds,  houses,  warehouses, 
biiildings  and  wharfs,  aforesaid,  as  of  the  rates  and  duties  dse 
and  payable,  and  from  time  to  time  collected  by  virtue  of  the 
said  act,  and  that  the  deponent  considered  the  shares  of  the 
respective  proprietors  of  the  navigation  as  real  property ;  and 
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that  the  same  are  generally  so  treated  and  considered  by  the  1796. 

owners  thereof;  for  that  such  shares  are  conveyed,  when  the   _.     ^"^"^   ^^ 

,,      ,      1  ,        ,  ,      ,         1  X    1  BUCKERIDGE 

same  are  sold,  by  lease  and  release ;   and  the  deponent  has  ^^ 

known  or  been  informed  of  cases,  where  fines  have  been  levied      Ingram. 
of  the  same  for  the  purpose  of  barring  dower;  and  where  pro- 
prietors of  shares  have  died  intestate,  the  heirs  at  law  have 
received  the  benefit  thereof  and  enjoyed  the  same.     But  the 
Master  certified,  that  it  was  contended,  that  the  act  gave  no 
power  to  the  Mayor,  Aldermen  and  Common  Council^  of  Bath 
to  grant  a  freehold  estate  of  inheritance ;  that  the  proprietors 
have  no  interest  whatsoever  in  the  soil,  through  which  the  river 
runs,  but  what  the  act  gives  them ;  and  that  the  value  of  the 
Aaxea  arises  from  the  rates  and  duties  collected ;  for  all  which 
reasons  .the  Defendant  Elizabeth  Middleditch  contended,  that 
the  shares  must  be  considered  as  personal  estate,  and  therefore 
that  the  Defendant  the  widow,  is  not  entided  to  dower  there- 
out, but  by  the  codicil  EUzabeth  Middleditch  is  entitled  to  the 
whole  produce  of  the  shares  during  hier  life.    But  upon  con- 
sideration of  the  several  facts  before  stated,  the  power  of 
*  purchasing  and  appropriating  lands  given  by  the  sud  act,  and      [,  ^680  ] 
of  erecting  warehouses  thereon  for  the  benefit  of  the  said 
navigation,  and  to  go  therewith,  tte  nature  of  die  shares  of 
the  said  navigation,  the  usage  and  general  understanding  con- 
cerning the  same  among  the  proprietors,  the  words  of  these  se- 
veral grants  from  tune  to  dme  which  are  to  die  grantees  and 
dieir  heirs,  and  the  regulations  made  concerning  the  enjoy- 
ment thereof,  which  provide,  that  no  person  shall  be  capable 
of  holding  more  than  one  share,  unless  the  same  shall  come 
by  descent  or  last  will,  and  that  the  shares  of  parties  dying 
shall  descend  and  go  to  their  heirs  and  assigns,  and  the 
affidavit  of  the  treasurer,   the  Master  was  of  opinion,  that 
the  sdd  property  must  now  be  considered  as  freehold   pro- 
perty. 

Upon  farther  directions  the  questions  were,  first,  whether 
the  navigation  shares  were  real  or  personal  property,  and  if 
real,  whether  the  widow  was  entided  to  dower  out  of  them : 
secondly,  whedier  both  the  real  and  personal  estates  were  by 
the  codicil  discharged  from  die  annuity  to  Harriet  Buckeridge 
during  the  life  of  EUnabeih  Middleditch :  thirdly,  by  whom 
the  fine  for  renewal  should  be  paid. 

Vol.  II.  Z  Z 
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Mr.  Hardinge  and  Mr.  Oox,  for  the  Defendant  ElatabeA 
Middleditch. 
The  tolls  are  distinct  from  the  houses,  wharfs,  &c    The 
power  to  erect  them  is  merely  auxiliary  to  the  main  purpoie 
of  making  the  river  navigable.    They  are  not  in  the  contah 
pladon  of  the  act,  nor  part  of  the  recompenoe  or  profits,  as 
the  rates  are.     In  respect  of  these  wharfs  and  .houses  thetm- 
tees  are  not  rateable  to  the  poor;  because  they  are  not  die 
beneficial  occupiers,  but  are  paid  for  making  the  river  nsvi- 
gable :    The  King  v.  The  City  of  London,  4  Term  Rep.  B.  E. 
21.    No  interest  whatsoever  in  the  soil  is  granted;  nor  a^ 
power  to  purchase  land.    This  is  described  to  be  a  right  at 
power  over  the  soil ;  and  all  other  claims  upon  the  soil  incfe* 
pendent  of  that  rightj   as  royalties,  franchises,  &c    are  le- 
served.    It  is  not  clear,  that  they  could  make  a  hereditaneot 
of  it     The  case  of  a  turnpike  is  analogous :  the  soil  is  that  of 
an  individual :  the  right  of  using  the  road  as  a  highway  is  k 
the  king  in  trust  for  his  subjects.     The  legislature  enables  Ae 
trustees  to  take  tolls  for  borrowing  money  to  be   employed  is 
repairing  the  road.    This  service  is  in  cdieno  solo,  the  letl 
property  of  another  used  for  the  purpose  of  this  navigadst 
alone.     The  term  ♦  '^  undertakers  "  in  the  act,  proves  the  dih 
tinction.    Suppose  a  right  of  way  and  a  contract  with  an  indi- 
vidual, that  he  and  his  heirs  repairing  that  road   should  hnt 
certain  tolls :   could  the  right  in  those  tolls  constitute  red! 
estate  ?    Trespass,  case  or  ejectment,  would  still  be  compctest 
to  the  owner  of  the  soil.     Suppose  an  individual  had  vBokb 
taken  this,  and  had  neglected  the  service:  the  King^s  proo- 
gative  would  attach  upon  it;  and  the  heir  could  not  daimts 
be  substituted  for  the  person  guilty  of  negligence.     The  lircr 
might  be  given  to  one  person,  and  the  tolls   to  anodierB 
consideration  of  his  service  in  making  it  navigable :  could  Ae 
tolls  thus  separated  be  considered  as  real  estate?     Custosi 
uix)n  exports  and  imports  are  considered  as  in  nature  of  pe^ 
sonal  estate :  yet  they  arise  upon  a  partial  use  of  the  ptvt; 
which  is  in  the  individual  for  some  uses,  and   the  Kbg  fa 
others.    The  King  may  grant  the  port  to  one  and  the  cwlMBi 
to  another :  the  grantee  would  be  entitled  to  them  only  as  itf- 
sonal  estate.    In  Lord  Stafford  v.  Buckley,  2  Ves.  170,  Lori 
Hardwiclce  held  an  annuity  in  fee  granted  out  of  die  4i  ftf 
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cent,  duties  upon  goods  exported  from  the  West  Indies  a  per*  1705. 

sonal  hereditament.     In  Lady  Holdemessew.  The  Marqms  of         '^^'^ 
Carmarthetiy   1  Bro.  C  C.  377,   Lord  Thurlow  held  an  an-  ^ 

nuity  charged  upon  die  Post  Office,  till  a  sum  to  be  laid  out  in      Ingram* 
land  should  be  paid,  to  be  a  personal  annuity.    A  stranger  to 
the  soil,  in  respect  of  which  toll  is  claimed,  must  aver  and 
prove  special  considerations.    Some  of  the  cases  on  the  poor 
rates  decide  this  property  to  be  personal  estate.    In  The  King 
▼•  The  Undertetiers  of  the  Aire  and  Ccdder  Navigation^  2  Term 
JRep.  B.  jR.  660,  it  was  held,  that  the  tolls  were  rateable  to 
the  poor,  where  they  were  collected.    In  The  King  v.  Page^ 
4  Term  Rep*  B»  JR*  543,   though  the  tolls  were  by  arrange- 
ment of  the  undertakers  collected  at  two  or  three  places,  yet 
they  were  rateable  to  the  poor  at  Newbury  only ;  because  there 
the  service,  in  respect  of  which  they  were  to  be  collected,  was 
to  be  accomplished.    If  they  were  real  estate,  the  rate  ought 
to  have  been  apportioned.     The  shares  of  the  New  River 
Company  are  considered  as  real  property;  Drybutter  v.  JSar- 
iholemew,  2  P.  WiU.  1^7.    Lord  Stafford  v.  Buckley .-  but  it 
.lias    been   considered,   as    if  the   soil   vested   absolutely  in 
Sir  Hugh  Middleton ;  if  not,  what  pretence  was  there  for  a 
fine  in  each  county  ?     The  direction  in  many  of  these  acts, 
that  these  shares  shall  be  personal  estate,  b  ex  abundanti 
cauield.    The  manner,  in  which  the  parties  have  treated  this 
•property,    cannot  alter  its  nature.     ^  Lord  Thurlow  was  of      [  ^661  ] 
opinion,  that  leasehold  property  of  partners  must  follow  their 
respective  shares  (52). 

Master  qf  the  Rolls. 
So,  if  they  had  purchased  an  estate  in  fee.     He  meant,  not 
the  legal  interest,  but  that  a  trust  would  attach  upon  it. 

Mr.  Graham   and  Mr.  RomUly,  for  the  Plaintifi^,  and 
Mr.  Richards,  for  the  widow. 
Turnpike  tolls  are  personal  estate  ( 53),  because  they  are 
upon  terms  for  years.     The  cases,  that  the  tolls  are  demand- 
able  only  where  the  service  is  completely  attained,  are  not  ap- 
plicable : 

(62)  Ante,  Vol  I,, 434^ 435.      post.  Vol.  IV,  430,  n.  and  thp 
(53)  See  Knapp  v.  WiUiams,    note,  ante,  284. 
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1795.         plicable:  any  t)ther  rule  would  be  vexatious.     Neither  do  Ae 

Bvc^^ ncR    ^^^^  ^^^^  ^^^  Vesey  and  Brown  apply.       It  is   impossible 

i;.  to  consider  grants  out  of  the  4f  per  cent,  duties  or  the  Pod 

Ingram*       Office  revenues  as  real  estate;  because  they  are  themselfes not 

real  estate.    By  the  common  law  the  soil  of  navigable  rifcn  is 
in  the  Crown.     A  right  of  taking  tolls  is  within  the  defimfioB 
in  Co.  Lit.  19,  SO.  and  2  Black.  Com.  20.     Rents  are  to  te 
collected  any  where.     Common  of  piscary  is  not  confined  It 
any  particular  spot.    That  is  said  to  be  an  incorporeal  her^ 
ditament  that  savours  of  the  realty.      So  is  a  corody :  it  ii 
connected  with  the  profits  of  the  land.     Toll  traverse  ahmp 
goes  to  the  heir,  and  is  the  subject  of  limitation.     The  Corpo- 
ration of  Cambridge  have  a  toll  traverse  througli  diat  towi; 
and  it  always   goes  to  their  successors.      Petty  customs. ne 
always  understood  to  be  of  the  nature  of  realty  ;  and  where  a 
.  lord  of  a  manor  is  entitled  to  them,  they  always  go  with  Ae 
manor.     In  the  West  of  England  there  are  many  instaiioa^ 
where  the  lord  of  the  manor  has  a  right  to  the  costomt  fir 
creeks,  &c.  and  they  only  state  their  right  as  lord  of  the  manor. 
In  the  Mayor  of  Yarmouth  v.  Eaton,  3  Burr.  140^  the  Fh» 
tiffs  claimed  petty  customs  by  immemorial  right :  it  was  hcU 
not  necessary  to  prove  a  consideration.     Therefore  it  was  a 
respect  of  their  right  to  the  port ;  and  though  they  had  le 
paired  it,  Lord  Mansfield  laid  that  out  of  the  case.    Thar 
rates,  though  called  tolls,  are  nothing  more  than  a  rent  fir 
using  that,  which  is  either  the  King's  or  the  public*8.    There 
are  no  words  of  limitation  in  point  of  duration.      NegMt  ▼. 
Coulter,  Amb.  367,  shews,  the  nature  of  this  property  is  leaL 
Here  more  is  given  as  to  the  use  of  the  soil  and  power  OTcrk 
than  in  most  instances.     The  act  3  James  I.  establishiiig  ^ 
[  *6G3  ]      New  River  is  just  ^  like  this.     Only  a  Uberfy  to  use  the  hat 
is  given,  the  inheritance  being  left  in  the  owners;  andiDTk 
New  River  Company  v.  Graves,  2  Vem.  43 1,  the  constmcdoB 
was  accordingly.     An  annuity  issuing  in  any  shape  out  of  bal 
is  real  estate.    The  widow  is  clearly  entitled  to  dower.    Cn 
Lit.  S2  a. 

Upon  BrudeneU  v.  Boughton,  2  Atk.  S68,   Hannis  v.  Pidbr, 
Amb.  556,  and  Habergham  v.  Vincent,  ante,  204,  the  real 
is  discharged  from  the  annuity. 
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Mr.Hardinge,  in  reply.  171>5. 

If  the  corporation  could  grant  to  a  man  and  his  heirs,  it  b«^j^^^dq£ 
would  be  a  personal  hereditament,   as  in  Lord  Stafford  v«  t?. 

Buckley.  There  is  a  close  analogy  between  the  river  and  a  In<jram. 
road.  According  to  the  definition  in  Cote  what  becomes  of 
the  case  of  an  easement?  Can  a  right  of  way  over  another's 
land  constitute  real  property  ?  The  case  of  toll  traverse  proves 
the  distinction:  the  party  claims  the  toll  for  passing  over  his 
6oil;  and  on  that  account  there  is  no  reason  to  state  special 
consideration  and  merit.  On  the  other  hand  in  the  case  of 
toll  thorough,  which  is  very  like  this,  there  must  be  a  con- 
sideration: and  that  cannot  be  a  real  hereditament  The 
profits  are  out  of  a  liberty  ^and  partial  use  of  the  river  in 
lecompence  for  an  act  done  upon  that,  which  is  in  itself  real  • 
estate. 

Master  of  the  Rolls  (after  stating  the  case). 
It  is  a  remark  made  frequently,  but  well  worthy  of  ob-  July  2M. 
«ervation,  that  the  statute  of  Frauds  in  the  clause  requiring 
three  witnesses  to  a  devise  contains  only  the  words  '^  lands  and 
''  tenements*'  and  not  ''  hereditaments."  One  would  thinki 
that  act  would  have  been  most  accurate:  but  it  appears  in 
Douglas  ( 54 )  that  there  are  some  inaccuracies  in  it*  The 
very  next  clause;  relating  to  revocations  has  the  word  ^'  he- 
"^  reditaments."  It  is  extremely  remarkable.  That  however 
does  not  appear  to  be  of  consequence  in  this  question ;  for 
the  present  question  is,  whether  this  property  is  or  is  not 
in  point  of  law  a  tenement.  I  had  no  doubt  upon  this  sub- 
ject except  what  arises  from  the  case  mainly  relied  upon. 
Lord  Stafford  v.  Buckley;  and  it  was  with  a  view  to  exa« 
mine  that  ^  case  and  Lady  Holdernesse  v.  The  Marquis  qf  [  ^663  ] 
CarmartJien  that  I  have  taken  any  lime,  being  of  opinion, 
that  the  Master  judged  rightly  in  reporting  this  property  to 
be  real  estate.  Those  cases  do  not  in  any  degree  affect  the 
question.  What  constitutes  in  point  of  law  a  real  heredita- 
ment? The  definition  given  by  Lord  Coke  will  without  the 
least  doubt  apply  to  this  case ;  and  when  the  two  cases  I  have 
mentioned  are  considered,  it  will  appear,  the  Judges,  who  de* 
cidcd  them,  had  no  intention  to  shake  that  definition,  which 

id 
(54)  Daiig,  244,  u. 
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1795.         18  fully  comprehensive  enough  to  include  the  iwreacnt  mbjecL 

BucKERiDGB   ^^^^  Lord  Coke  is  speaking  of  the  Statuie  He  Doms;  and 

V.  according  to  that  passage  every  hereditament,  which  in  ay 

Ingram.       degree  arises  out  of  land,  affects  the  same,  or  is  enemaatit 

within  the  same,  has  all  the  properties,  that  belong  to  lol 
estate.  There  are  certainly  hereditaments,  which  may  be 
made  to  descend  from  ancestor  to  heir,  that  do  not  is  of 
degree  affect  the  realty;  as  personal  annuities  and  offices  not 
having  any  concern  with  land.  They  may  descend  as  teoe* 
ments ;  hut  may  he  liable  to  alienation  exclusive  of  the  pio- 
visions  of  that  statute.  When  we  come  to  try  the  question  hj 
the  test  of  that  definition,  it  would  be  strange  to  say,  tfaii 
right  of  making  all  these  cuts  and  erections,  and  TcceifiBg 
certain  tolls  payable  by  all  persons  and  goods  navigating  dat 
part  of  the  river  does  not  savour  of  the  realty :  it  not  od; 
does,  but  it  partakes  of  it :  it  is  not  the  soil ;  which  I  hoU 
would  hardly  pass  to  the  grantee :  but  it  is  a  right  arising  out 
of  the  soil.  The  land  itself  includes  every  profit,  that  on 
be  made  out  of  the  land.  Therefore  this  act  cannot  be  co» 
Btrued  to  have  taken  out  of  the  proprietors  and  given  to  thii 
corporation  the  soil :  but  it  has  given  them  a  right  in  and  oter 
the  soil  and  certain  real  rights  arising  in  and  out  of  the  toi. 
The  Act  establishing  the  New  River  was  referred  to  as  die 
foundation  of  the  rights  of  that  company :  hut  that  act  ■ 
vastly  inferior  to  the  powers  they 'exercise.  I  cannot  find  iirf 
thing  in  it  but  a  right  of  making  a  cut  of  a  certain  width  t» 
convey  water  to  London^  That  is  all  that  is  given  by  tint 
act.  There  must  be  some  subsequent  act ;  for  they  lay  ppa 
sit  alieno  solo  and  go  much  farther;  and  it  is  acted  upon  « 
real  estate ;  and  recoveries  are  suffered  and  fines  levied  iqNi 
it.  There  is  no  difference  between  that  property  and  thiL  1 
am  told  of  a  late  case  in  the  Court  of  King*s  Bench,  in  wtiA 
such  a  right  as  this  was  held  to  be  real  estate.  If  this  is  flb 
and  Lord  Coke's  definition  is  right,  it  only  remains  to  try  dii 
question  by  that  test.  I  have  no  difficulty  in  saying,  All 
wherever  a  perpetual  inheritance  is  granted,  which  arises  <Ml 
[  *G64  ]  of  *  lands,  or  is  in  any  degree  connected  with,  or,  as  it  s 
emphatically  expressed  by  Lord  Coke,  exerciseahle  within  i^ 
it  is  that  sort  of  property  the  law  denominates  real,  and  ob- 
not  pass  by  a  will  without  three  witnesses.  Therefore  tbk 
property  does  not  pass  by  the  codicil. 
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The  next  question  is,  whether  if  it  is  so,  the  wife  of  the         1795. 
testator  is  entitled  to  dower ;  and  I  think  that  question  more  „     ^"^"^ 

.       ^  BUCKERIDOE 

dear  than  the  former ;  for  when  once  that  is  settled,  dower  ^^ 

dearly  arises  as  a  consequence;  and  I  will  refer  to  Co.  Lit.  Ingram, 
S%  a.  to  see  out  of  what  lands  and  tenements  a  wife  is  dow<- 
able.  Every  one  of  the  species  of  real  property  I  have  men- 
tioned is  clearly  included :  biit  he  gives  as  instances  some 
almost  exactly  the  same  or  at  least  very  much  analogous  to 
the  present  subject.  He  enumerates  as  subject  to  dower  a 
Biill,  a  villein  (I  rather  beKeve,  he  is  speaking  of  a  villein 
regardant,  not  in  gross),  the  profit  of  stallage,  a  fair,  the 
office  of  Marshalsea,  the  keeping  of  a  park,  a  dove-house 
and  a  piscary.  There  can  be  nothing  more  like  the  present 
subject  than  the  latter;  which  without  connexion  with  the 
(KhI  is  the  right  of  fishing;  and  if  dower  can  attach  upon 
that,  it  is  strange,  if  this  is  not  equally  real  estate.  He  adds, 
that  dower  lies  of  the  profits  de  cusUMd  gaoUs  Abaikiaf 
Westm.  of  courts,  fines,  heroits,  &c.  of  tithes ;  and  that  the 
surest  endowment  of  tithes  is  of  the  third  sheaf;  for  what 
land  shall  be  sown  is  uncertain.  Mr.  Hargrove  adds  this 
note :  **  But  the  assignment  is  .good,  though  tithes  of  the 
^^  third  yard  land  be  assigned.^  M.  9  Jac.  C.  B.  Kettieby^9 
Case,  Hal.  MSS.  By  the  third  sheaf  is  meant  the  third  set 
out,  the  third  of  the  tenth,  the  thirtieth  in  fact.  Therefore 
upon  these  authorities  and  the  universal  acceptation  I  am 
clearly  of  opinion,  that  this  is  not  only  a  real  hereditament,  but 
a  real  tenement.  Lord  Stafford  v.  Buckley  certainly  raised 
some  little  doubt  in  my  mind :  but  it  appears  that  Lord  Hard^ 
Uficke  without  in  any  degree  intrenching  upon  Lord  Coke*% 
definition  expressly  recogmizes  it,  and  shews,  in  what  manner 
that  subject  differed  from  those  instances.  He  says,  he  is 
dearly  of  opinion,  it  is  a  mere  perscmal  annuity,  having  no 
relation  to  lands  or  tenements,  nor  partaking  of  the  nature  of 
a  rent  by  any  means ;  evidently  shewing,  that  if  it  had  such 
relation  or  did  partake  of  such  a  nature,  it  would  be  a  real 
hereditament.  He  then  shews  the  nature  of  that  duty ;  and 
he  states  the  case  of  a  rent  reserved  out  of  land  and  a  rent 
reserved  out  of  that  rent ;  and  upon  that  his  judgment  pro- 
ceeds. Lord  Thurlow  in  Lady  Holdemesse  v.  The  Marquis 
qf  Carmarthen  seems  to  recognize  the  same  principle*    It  is 

not 
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Where  real 
estate  is  cliarg- 
ed  with  lega- 
cies geDeralljr 
hy  will  duly 
attested,  lega* 
cies  may  be 
revoked  or 
charged  by  an 
unattested  in- 
ptruii[ient(55). 


not  necessary  for  me  to  enter  much  mtohis  reasoning ;  fat  that 
was  a  grant  of  an  annuity  out  of  the  Post  Office  reveniies; 
which  can  hardly  be  said  to  savour  of  the  realty.  I  was 
Counsel  in  it;  and  it  was  not  argued,  tliat  the  grant  itself  was 
out  of  a  real  subject :  but  it  was  redeemable  by  the  crowiii 
and  the  money  was  to  be  laid  cmt  in  land,  and  therefore 
realty  was  to  come  fai  lieu  of  it.  .Lord  Thurhw  thought,  as 
long  as  it  continued,  it  was  mere  personal  estate  and  passed 
by  the  will. 

The  next  question,  and  not  an  inconsiderable  one,  is,  how 
far  the  codicil  unattested,  and  which  has  given  to  the  mother 
all  the  personal  estate  before  made  liable  to  this  annuity,  has 
ex  consequenti  reyoked  the  annuity  itself.     It  is  insisted  ist 
the  Plaintifi*,  that,  granting  that  the  property  is  real  estate, 
and  does  not  pass  by  the  codicil,  yet  the  codicil  having  made 
a  revocation  of  the  will,  as  far  as  it  could  a£fect  the  lesl 
estate,  both  as  tq  the  real  and  the  personal  estate,  this  annuity 
charged  upon  it  &lls  with  the  persoqal  ^tate ;  and  if  not  to 
he  jpaised  out  of  the  one,  it  cannot  be  raised  out  of  the 
lotber.    It  is  insisted,  that  this  is  analogous  to  the  casea^  where 
legaqies  being  by  a  will  duly  attested  charged  upon  leal  mi 
])ersonal  estate,  and  by  a  9ubse<]|uent  instrument  not  du^  a^ 
tested  being  revoked,  or  others  being  added,  the  real  estate 
is  affected ;  and  BrudeneU  v.  Broughion^  2Atk.  268.     Hamu 
y.  Packer,  Amb.  556,  and  Habergham  v.  Finceni,  ante,  SOi, 
are  relied  on;  and  it  is  insisted,  that  this  codicil  will  exempt 
the  real  estate,  though  it.  cannot  operate  farther  to  afiect  it 
It  is  now  too  sJMPl^.  settled  to  be  disputed,  that  subsequent 
legacies  may  Be  ipboduced  by  an  unattested  codicil  upon  a 
real  estate  charged  with  legacies  J^y  an  attested   will  (55). 
ffrudenell  v.  Broughian,  which  is  cliiefly  relied  on,  and  is  in 
some  degree  confirmed  by  the  other  cases,  is  of  that  sort 
{Smaller  legacies  vere  substituted  by  an  unattested  instrumeat: 
liord  HardwicJce  was  of  opinion,  they  were  to  be  consideied 
us  the  same  legacies  reduced  in  point  of  interest ;  and  that 
the  charge   continued.      But  those  cases  only   prove    this; 
tliat  if  the  testator  has  charged  his  real  estate  with  such 
legacies,  as  he  may  at  any  (ime  give,  and  not  particular  le* 

gacies, 

(55)  Where  the  real  estate  b  charged  in  the  aid  of  the  pcrsonat 
aulc,  236,  237. 
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gacies,  any  future  legacies,  though  given  by  an  instrument         17d5. 

not  duly  attested,  will  be  charged.    This  is  a  perfectly  dif-  j.  ^^^na^ 

ferent  disposition;  a  positive  charge  of  an  annuity  issuing  ^^ 

out  of  the  personal  estate,  if  sufficient;  if  not,  out  of  the      Inobam. 

real.    By  his   codicil  the  testator  seems  *  to  have  had  an      [  ^666  ] 

intention  to   give  both  his  real  and  personal  estate  to  his 

mother  for  life.    I  admit  with  her,  the  personal  is  discharged 

from  any  incumbrance  upon  it  created  by  the  wilL    I  can* 

not  read  the  will  without  the  word  '^  real**  in  it:  but  I  can 

say,  for  the  statute  enables  me,  and  I  am  bound  to  say,  that 

if  a  man  by  a  will  unattested   gives  both  real  and  personal 

estate,  he  never  meant  to  give  the  real  at  alL    Then  what  is 

this  case  ?    It  is  just  as  if  he  had  made  a  subsequent  will 

giving  only  his  personal  estate  to  his  mother.  'Without  any 

reference  to  his  real  estate,  for  so  I  must  consider  it,  he  gives 

her  his  personal  estate.    Am  I  to  suppose,  he  meant  to  revoke 

any  charge  upon  the  real  estate ;  much  less  for  a  child?    lam 

rather  to  suppose,  he  knew  what  he  had  done  and  had  the 

will  before  him ;  and  it  is  impossible  to  say,  he  has  exempted 

the    real  estate  from  this  charge.    Therefore  my  opinion  is. 

First,  that  tiiese  shares  are  real  estate ;  Secondly,  That  the 

widow  is  entitled  to  dower;  Thirdly,  That  the  annuity  remains 

a  charge  on  the  real  estate  (56). 

As  to  the  fine  for  renewal  of  the  lease,  the  rule  is  clear, 
that  wherever  a  lease,  that  requires  renewal,  is  entailed,  and 
a  partial  interest  is  given  to  any  one,  that  person  is  not  to  be^ 
the  whole :  but  any  charge  will  diminish  kK  income.  She  will 
have  the  whole  interest  to  keep  down  (97^''- Declare,  that  the 
executor  is  to  keep  the  lease  renewed  during  her  life,  and,  if 
necessary,  to  mortgage  for  that  purpose. 

(5(S)  Sheddon,  y.Ooodriek,  post,  (57)  Post,  White  v.  IFAtle,yoL 
Vol.  VIII,  481.  IV,  24.  V,  654.  IX,  554. 
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May  I3rt.  CLARKE  v.  CAPRON. 

July  2Sd. 
After  jmlg-      HPHE  bill  stated  the  foUowiiig  case*    In  1781  the  Defendaol 

ment  by  de«  became  insolvent;  and  Jahm  Lacy  was  bis   only  acting 

faalt  in  an  ac-  ^amgoee.    In  1786  thewhde  accounts,  receipts  and  paymentiy 
^?^.  ,^1^°  ^,      respecting  the  said  trust  were  settled  between  Lacy  and  the 

Defendant;  and  neither  of  them  since  that  time  received  wxf 
fiurther  sums  on  account  of  the  Defendant  or  his  estate.  In 
tha  assignees'  1*^^  John  Lacy  commenced  a  partnership  in  the  banking  and 
filed  a  bill  for  other  concerns  with  his  son  Charles  Lacy.  A  commission  of 
discorerj  and  bankruptcy  issued  against  them  in  April,  1793,  and  the  Plain* 
to  have  the  ^jff^  were  appomted  assignees*  On  the  14ih  oi  November ,  1793^ 
proof  of  the      ^^  Defendant  applied  to  prove  a  debt  against  the  separate 

pang-    ^^^  ^f  John  Lacy  in  respect  of  the  balance  of  the  afore* 
ed :  demurrer  ^ 

allowed*   the    "^^  account:   but  the  eonunissioners  ^woidd  not  allow  him 

coarse    being    ^  prove.   On  the  28th  oi  January ,  1794i,  at  a  meeting  for  the 

by  petition.        purpose    of  declaring  a  dividend  of  the  separate  estate  of 

£  *G67  ]       JoknLaey,  an  affidavit  of  the  said  debt  was  exhibited  to  the 

amoimt  of  7H.  1&.  2rf.  and  though  the  PlaintifR  resisted,  in- 
sisting, that  die  demand  was  barred  by  the  statute  of  limitar 
ticms,  and  that  they  could  prove  a  distribution  among  the  cre- 
ditors of  all  monies  received  hj  John  Lacy  oa  aocount  of  tlia 
Defendant,  the  conunissioherS  received  the  proof  and  declared 
a  dividend.  Jolm  Lacy  is  dead ; '  and  the  Plaintiffs  believe 
the  infirm  state  of  his  mind  induced  the  Defendant  to  make 
the  demand  in  hopes  that  on  that  account  the  assignees  could 
not  disprove  it.  The  Defendant  has  brought  an  action  on  the 
dividend.  The  Plaintiffi  had  not  time  after  tiiey  were  served 
with  notice  of  the  action  to  petition  his  Lordship  to  expunge 
the  proof;  nor  had  they  any  legal  defence  as  long  as  the  proof 
continued  on  the  face  of  the  proceedings ;  and  they  suffered 
judgment  to  go  by  default. 

The  bill  was  filed  on  the  12th  of  February,  1795.  The 
prayer  wasy  that  the  Defendant  might  set  forth  the  state  of 
his  accounts  against  John  Lacy,  and  how  he  makes  his  said 
claim ;  and  whether  he  made  any  demand  within  six  years  after 
it  accrued ;  and  that  the  proof  of  his  debt  might  be  expunged. 
The  Defendant  demurred  generally  to  the  discovery  and 
relief. 
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Mr.  Petnbertom,  for  the  Demurrer.  ■ 
If  the  commifisioiiers  were  wtong,  the  Pluntifis  ought  to 
have  applied  immediately  by  petition ;  it  appears  from  the  pro- 
ceedingSy  they  had  time  enough :  the  writ  issued  the  19th  of 
September^  1794^  the  appearance  was  on  the  10th  of  November 
foDowing :  the  declarati<m  was  delivered  the  19th  of  Januanff 
1795,  and  the  interlocutory  judgment  was  signed  the  18th  of 
February.  This  is  merely  an  appeal  from  the  commissioners. 
The  mode  is  by  petition,  not  by  bill.  They  do  not  pvetend, 
that  any  new  matter  has  been  discovered. 


17». 


CLARKlk 

Caprok. 


Mr.  RoffUlfy,  for  the  Plaintifis. 
This  is  the  first  instance  of  a  demnrrer^  because  there  might 
be  a  petition.     A  bill  is  equally  proper :  1  Atk.  76;  and  though 
it  is  more  expensive,  costs  may  be  given. 


Lord  Chancellor. 

I  doubt  the  jurisdiction.  Sitting  here  I  have  nO  more  right 
to  reverse  an  order  of  the  commissioners  than  the  Court  of 
King's  *  Bench.  What  advantage  is  gidned  by  this  bfll  ?  A 
creditor  is  not  admitted,  unless  he  submits  to  be  examined^ 
and '  there  the  discovery  is  obtained.  This  is  laches  and  mi;^ 
behaviour  of  the  Plaintiff^.  The  order  admitting  the  proof 
is  in  January y  1794 :  they  did  not  apply  by  petition  to  expunge 
the  proof.  In  the  course  of  the  year  1794  the  creditor  brhigB 
an  action,  as  he  had  a  right  to  do  (  58) ;  and  they  have  ^ven 
judgment  by  default.  There  was  time  enough  to  petition  ftom 
the  commencement  of  the  action  to  the  judgment*  There 
may  be  many  cases  in  bankruptcy,  in  which  a  bill  is  mofe 
proper  than  a  petition ;  and  the  Chancellor  sitting  in  bank- 
ruptcy frequently  directs  a  bill  to  be  filed :  but  this  is  only  to 
reverse  an  order  of  the  commissioners  for  admitting  the  proof; 
and  upon  the  ground,  that  the  Plaintiffs  want  that  discovery, 
which  they  have  had,  or  at  least  were  entitled  to,  before  the 
commissioners.  I  should  do  great  mischief,  if  when  the  assig- 
nees quarrelled  with  a  creditor,  I  permitted  a  bill  to  be  brought. 
I  never  saw  so  naked  a  bill.  It  is  merely  for  vexation.  But' 
the  Defendant  might  have  taken  another  course  by  petition 

against 

(58)  No  action  now  lies  for  a  dividend.    The  coarse  is  by  pett- 
tioD,  Stat.  40  Qeo.  Ill,  c.  121,  s.  12. 
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against  the  assignees.  I  think,  I  should  have  ordered  them 
to  dismiss  their  bill  and  to  pay  the  oosta.  They  are  trustees 
wasting  the  money  of  the  creditors. 


Upon  the  application  of  the  Counsel  it  stood  over  in  order 
to  search  for  precedents. 

The  Counsel  of  the  Plaintiffs  admitted,  that  the  ordinary 
coanewBB  by  petition;,  though  the  jurisdiction  was  doubted 
by  Lord  Nottingham,  1  C/i.  Ca.  S75.  He  said,  he  could  not 
state  a  case  of  a  bill  after  a  dividend  declared ;  but  that  the 
Defendant  admitting  by  the  demurrer^  that  nothing  was  due, 
the  Court  would  prevent  execution. 

Lord  Chancellor. 
In  the  course  of  bankruptcy  nothing  is  more  usual  than 
to  direct  a  bill  to  ascertain,  whether  a  debt  is  due:  but 
you  come  now  after  an  order  of  dividend ;  which  in  die 
Court  of  Chancery  I  cannot  reverse.  I  cannot  strike  out 
that  order.  It  remains  upon  the  procec^dings :  it  hai 
finished  the  matter,  and  given  a  legal  tide  to  sue.  Nothing 
was  so  easy  as  to  petition,  if  they  had  applied  in  time.  The 
whole  case  in  the  bill  is  taken  to  be  true;  and  *part  of 
that' is,  that  the  Defendant  has  obtained  an  order  by  the  pro- 
per authority.  I  fancy  die  bill  is  quite  new.  It  would  totallj 
defeat  the  summary  proceeding  under  commissions.  Accoid- 
ing  to  this  no  distribution  or  length  of  time  would  prevent  a 
suit  The  creditor  has  proceeded  quite  regularly,  I  t^m^ 
the  demurrer  proper  (59). 


(69)  SaxtoH  Y.  Datds,  post,  Vol.  XVIII,  72. 
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BLEWITT  r.  THOMAS.  ,  ^'^• 

July2Sd. 
/pHIS  was  a  bill  of  supplement  and  revivor,  filed  June  llthf    Defiendant 

1794;  which  stated  that  the  original  biU  (60)  was  filed  P^a^cd  fortj 
by  Thomas  Morgan  and  C/tarles  Van  -agunst  Ann  Morgan,  y®*"  posses- 
widow  of  Thomas  Morgan,   andT  against  his  sons,  stating  a  i        d« 
mortgage  in  fee  to  Clifford  upon  the  29th  of  June,  1737,  for  miggjoii  gf  ^ij 
467/.,  subject  to  two  mortgages  for  150L  and  70/. ;  and  stat-  Jobl  to  a  bill, 
ing  another  mortgage  in  fee  of  the  same  premises  between  the  setting  up  ao 
same  parties  upon  the  3d  of  October,  1737,  in  consideration  old   mortgage, 
of  paymg  off  the  mortgages  for  150t  and  70/.,  and  of  a  far-  •"*  «*»^8  " 
ther  sum  of  dOO/.ladvanced;  andtdso  stating  a  deed  poll  upon  ^^*"   ,**..   . 
a  farther  advancement  of  187/.   10«.,  making  the  premises  a  ^-jl^  i^  i^. 
security  for  that  sum  also.    The  original  bill  then  stated  the  fmioy    cover- 
death  of  the  mortgagor  after  devising  his  real  estate  in  trust  tare  and  other 
for  his  widow  Ann  Morgan  for  life ;  remainder  among  his  four  disabilities, 
sons  as  tenants  in  common;  and  appointing  his  widow  eze-  Plaintiffs  could 
cutrix;  and  that  she  took  possession  of  the  mortgage  pre-  °^^  proceed: 
mises.   It  also  stated  the  death  of  the  mortgagee  in  1758,  after    ^  ^? 
devising  to  Thomas  Morgan  and  C/uirles  Van  in  trust,  and 
appointing  them  executors ;  and  it  prayed,  that  Ann  Morgan 
might  admit  assets  to  satisfy  the  principal  and  interest  dne  to 
the  Plaintiffs  under  the  said  mortgages,  or  account.    The  sup- 
plemental bill  stated  the  death  of  the  Plaintiffii  in  the  ori- 
ginal bill,  the  trusts  of  the  will  of  the  mortgagee,  and  that  by 
an  account  settled  and  allowed  28th  otAprU,  1767,  between 
Thomas  Morgan  and  Charles  Van,  as  executors  and  trustees 
under  the  will  of  the  mortgagee,  and  those  entitled  to  the 
personal  estate  of  the  mortgagor,  viz.    Ann,    William  and 
Edward,  Morgan,  it  appears,  that  *  there  is  now  due  a  sum      [  ^670  ] 
of  479/.  upon  the  said  securities.     The  supplemental  bill  far- 
ther stated  the  death  of  the  persons  entitled  to  the  real  estates 
of  the  mortgagor ;  that  the  Defendant  is  their  heir  at  law  and 
has  ever  since  been  in  receipt  of  the  rents  and  profits ;  that 
the  sum  stated  in  the  said  account  with  a  large  arrear  of  inte- 
rest is  now  due.    The  Plaintiffs  then  deduced  their  title  to 
revive,  and  charged,  that  owing  to  infancy,  coverture  or  some 

other 

(GO)  This  bill    appeared   by  the  Six  Clerks*  certtScate  to  bare 
boon  filed  od  the  3d  of  July,  1750. 
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other  disabilities,  the  Plaintiffs  have  not  been  able  during  a 
considerable  part  of  the  said  time  to  assert  or  prosecute  their 
several  rights  to  the  said  mortgage  debt:  that  the  suit,  though 
abated,  has  never  been  dismissed  or  determined ;  and  there- 
fore it  has  always  been  and  now  is  sufficient  notice  to  the  De- 
fendant as  well  as  the  late  Defendants,  under  whom  he  daimfl^ 
of  a  subsisting  demand  in  respect  of  the  said  mortgage;  and 
that  the  Defendant  ever  since  he  has  been  in  posseasioo 
knew,  that  such  mortgages  were  still  subsisting  and  unsatis- 
fied, as  would  appear  firom  the  accounts,  papers  and  writings, 
in  his  custody. 

The  Defendant  pleaded  in  bar  to  all  the  reUef  and  all  the 
discovery  prayed,   except  whether  he  was  not  in  possession, 
and  how  long  he  and  those,  under  whom  he  claims,  have  been 
in  possession,   that  he  and  his  ancestors  and  those,    under 
whom  he  claims  the  said  estate,  have  been  in  lawful  and  undis- 
turbed possession  thereof  for  their  own  absolute  use  and  be- 
nefit for  forty  years,  viz.  from  1755  without  having  ever  paid 
over  or  accounted  for  all  or  any  part  of  the  rents  and  profit^ 
and  without  having  to  the  knowledge  or  beUef  of  the  De- 
fendant paid  or  accounted  with  the  Plaintifis  or  any  persons, 
under  whom  they  claim,  for  any  sum  or  sums  of  money,  whidi 
had  been  lent  or  advanced  upon  any  mortgages  or  mortgage 
of  the  said  estate  or  any  part  thereof,  if  any  such  there  were, 
or  for  any  interest  due  or  claimed  by  them  or  any  of  them,  if 
any  such  ever  hath  arisen  or  been  claimed  by  them  or  any  of 
them  during  the  whole  of  that  period ;  nor  that  the  Defendant, 
or  to  his  belief  any  of  his  ancestors  or  other  persons,  undar 
whom  he  claims,  ever  acknowledged  or  admitted  to  the  Plain- 
tiffs or  any  person  or  persons,  under  whom  they  claim,  that 
any  money  is  due  for  or  in  respect  of  any  money  lent  by  them 
or  any  of  them  to  the  Defendant  or  his  ancestors  or  any  per- 
son or  persons,  under  whom  he  claims,  if  any  such  money  was 
lent ;  and  therefore  that  it  is  to  be  presumed,  that  such  mort- 
gage, as  is  stated  in  the  bill,  of  the  S9th  of  June,    1787,  if 
such  *  mortgage  was  made,  hath  been  long  since  i>aid,  satis- 
fied and  discharged  (61 ). 


(61)    This  plea    is  stated    at  length    by  Mr.  Beame9,    in  his 
JEi.  PL  Eq.  331. 
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Attorney  General  and  Mr.  Simeon,  for  the  Plea. 
They  are  bound  to  set  out  who  were  the  infants,  and  at 
what  times  the  disabilities  took  place,  so  as  to  shew,  when 
"the  timei  which  had  begun  to  run,  ceased. 

Mr.  Stanley  and  Mr.  Thomion^  for  the  Plaintiffs. 
This  is  a  plea  of  a  presumption,  not  of  any  fact.  They  are 
bound  to  answer  all  the'  allegations  in  the  bill.  It  is  not 
enough  to  state,  that  no  interest  has  been  paid :  they  ought 
to  deny,  that  it  has  been  demanded :  Trash  v.  White,  3  Bro. 
C  C.  ^9.    A  settled  account  is  distinctly  charged. 

» 

Reply. 
:  It  would  be  impossible  ever  to  plead,  if  averments  of  that 
eort  would  do*  In  Scrobin  v.  Bedford  the  bill  stated  several 
jdrcumstances  to  take  away  the  length  of  time :  the  Defendant 
demiunred  for  cause,  that  it  did  not  appear  by  the  bill,  that 
there  was  any  possession  or  demand  by  the  Plaintiffs  for  thirty 
years.  It  was  objected,  that  the  demurrer  admitted  every 
allegation.  Upon  great  consideration  the  demurrer  was  al- 
lowed: but  no  one  doubted,  that  a  plea  would  have  been 
proper.  This  is  a  sort  of  answer  in  the  shape  of  a  plea.  K 
the  plea  is  true  for  a  much'  less  time -than  forty  years,  it  is 
good. 

Lord  Chancellor. 
The  plea  must  be  allowed.  It  is  a  complete  answer  to  the 
demand.  If  infancy  or  coverture  will  avail  the  Plaintiff?,  it  is 
not  enough  to  say  generaQy,  that  there  have  been  infiuiciea 
fmd  covertures ;  for  it  is  so  completely  vague  an  allegation^ 
that  no  issue  can  be  taken  upon  it  (6S)^ 


1796. 


Blewitt 
Thomas.. 


(62)  Bea.  El.  PL  Eq.  248.    See  the  note,  ante,  p.  16. 
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1795. 
July  2dd. 
Hoa  of  a  for- 
mer suit  de* 
pending  for  the 
same  canse,  set 
down  by  the 
Defendantywas 
atnck   oat: 
but,  the  Plain- 
tiff not  haying 
proGored  a  re- 
ference to  the 
Master  within 
a  months  the 
bill  was  npon 
motion    dis- 
missed nnder 
the  Standing 
Order. 


BAKER  V.  BIRD. 

nnHE  prayer  of  the  biU,  as  far  as  it  affected  the  Defieodnt 
Birdf  was^  that  he  might  be  decreed  to  complete  Ui 
purchase,  and  be  restrained  firom  bringing  an  action  to  reomer 
the  deposit.  He  pleaded  a  former  suit  depesiding'  for  die  wmt 
cause.  The  plea  was  filed  on  the  28d  of  October^  1794;  sal 
the  Defendant  set  it  down  to  be  argued. 

Mr.  TroweTi  ^  the  Defendant,  mentioned  the  rule  in  iVoL 
Aim.  \%  founded  upon  a  Standing  Order  of  the  Court,  tki 
such  a  plea  is  not  to  be  set  down»  but  to  be  referred  to  die 
Master ;  and  if  the  Plaintiff  does  not  procure  such  lefqcaec 
and  a  report  within  a  month  after  the  plea  ia  filed^  the  biH  iiti 
be  dismissed  with  seven  nobles  costs  (  63  )•  He  said,  the  pies 
was  set  dowui  as  that  rule  was  understood  to  be  obsolete. 

Mr.  Thamion,  for  the  Plaintiff,  said,  this  practice  was  whsBf 
irregular,  and  prayed  that  the  plea  should  be  struck  out 


JLord  Chancellor. 
I  can  do  nothing  upon  the  plea.    The  Defendant  shonU 
move  at  the  seal  to  dismiss  the  bilL 


The  plea  was  struck  ^ut ;  and  at  the  next  seal  on  the  molka 
of  Mr.  Trower  the  bill  was  dismissed  (64). 

(6d)  Ord.  in  Ch.  176,  7,  Mr.  Beames's  edition. 
(64)  Daniel  Y.Miichell^  ante,  VoLI,484,  and  the  note.    SJbi 
C.  C.  644.    Bea.  EL  PL  Eg.  134. 


CLARKE  V.  BLAKE. 


[673  ] 
1795. 

Jnhf  24/*.        

Under  aderise    JYILLIAM  PIERCE    CLARKE  devised    certiun  led 
to  all  the  chil-  estates  to  trustees  upon  trust  to  pay  annuities  and  die 

dren  of  A.  ex-  interest  of  a  mortgage ;  and  after  payment  thereof  he  garc  die 

Sions^chiuT  ^^  ^^^^^  ^  ^^  ^^^^^^  ^^V  ^^^^  •^  *^  «Mgiii  fa 
is  entitled.  and 
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and  during  the  term  of  his  natural  Hfe ;  and  from  and  aftet 
the  decease  of  his  said  brother  Henry  Clarke  to  the  use  and 
behoof  of  all  and  every  such  child  or  children,  whether  male 
or  female^  of  his  said  brother /Zi^nry  Clarke^  as  should  be  living 
at  the  time  of  his  decease,  othar  than  and  except  Bridget, 
as  tenants  in  common  and  not  as  joint  tenants,  and  of  the 
aereral  and  respective  heirs  and  assigns  of  such  child  or  chil-^ 
dreQ  for  ever. 

The  question  was,  whether  Harriett  a  posthumous  child  of 
Henry  Clarke,  was  entitled  with  the  other  children.  After  the 
pdnt  had  been  argued  before  Lord  Thmrlow  (65)  an  ejects 
ment  was  brought ;  in  which  Harriet  Clarke  was  lessor  of  the 
Plaindflf;  and  the  verdict  was  in  her  favour  subject  to  the 
opinion  of  die  Court  of  Common  Pleas.  Upon  argument  in 
that  Court  judgment  vras  given  for  the  Plaintiff  at  Law.  The 
cause  came  on  upon  the  Equity  reserved;  and  the  Lord 
Chancellor  decreed  accordingly,  that  die  Defendant  Harriet 
Clarke  was  entitled  to  one-fourth  part  of  the  estates  in  ques^ 
tion. 

(05)  2  Bro.  C.  a  920.    2  H.  Black.  370. 


JTOfir. 


Clarkk' 

V, 

JBlakb.  • 


WRIGHT  p.  RUTTER. 


Rolls. 
1795. 

July  24//i. 

J>ICHARD  GLOVER  by  his  will  gave  the  residue  of  his    Husband  and 
real  and  personal  estate  to  Elizabeth  Moulton,  her  heirs,  wife  by  inden- 
executors  and  administrators,  for  ever;  she  paying  thereout  all  ^^^^  assigned 
his  debts,  legacies  and  funeral  expences:  and  he  appointed  her  '°  ^^^^^  ^^^  "'® 
executrix.     She  renounced;  and  administration  with  the  will    ^^  ^".J^^'^" 
annexed  *  was  granted  ix)  Richard  Glover.    Elisabeth  MouUon  [^674] 


sonal 
proper- 


by  her  will  gave  to  Anne  and  OUve  Nash,  their  executors  and  ^j^  bequeathed 
administrators,  the  residue  of  the  personal  estate  of  Richard  to  the  wife  and 
Glover t  the  testator,  bequeathed  and  which  at  her  death  should  in  possession 
remain  due  to  her  from  his  administrator.     She  died  in  1772.  ^f  ^^  •^ro»- 
In  1777  Olive  Nash  married  Edward  Knight;  and  m  1783,  by  J^V"*^*"'.  ^"^ 
indentures  reciting,  that  there  was  justly  due  and  owing  from     ...  ^. 

Edward  residue  of  his 
real  and  personal  estates  in  trust  for  his  wife  for  her  separate  ase  for  life, 
remainder  over ;  and  died :  upon  the  bill  of  the  wife  and  her  second  bus. 
bandy  claiming  against  the  deed,  being  put  to  her  election,  she  elected  to 
lake  under  the  will ;  and  the  bill  was  dismissed. 

Vol.  II.  3  A 


eu 
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Wright 

RtTTTBR. 


[  ♦675  ] 


Ednford  IGUghi  to  John  Rutier  the  sum  cyf  3I00L  npondmfk 
contract,  and  that  the  eaid  John  Rutier  was  desirous  of  hafkg 
some  better  and  ample  security,  it  was  witnessed,  thai  in  cosp 
sideration  of  the  sud  sum  and  for  the  better  security  of  «Mb 
Rutier  and  in  consideration  of  ten  shillings  Edward  Km^ 
and  his  wife  did  grant,  bargain,  seU^  Assign,  transfer  BxA.mk 
over,  to  John  Rutier^  his  executors,  administrators  smd  aasigsii 
one  moiety  of  two  sums  of  164^.  and  S702.  due  from  the  estiH 
oi  Henry  Peyion  deceased  and  his  son  to  the  estate  of  Gkneri 
with  all  the  arrear  of  interest,  and  also  of  and  in  all  and  eici^ 
the  clear  reuduum  and  remainder  of  the  personal  estate  of  tiis 
said  Glover  remaining  due,  and  also  of  and  in  all  and  em^ 
other  the  monies  and  premises,  matters  and  things,  bequesdwl 
by  the  said  recited  wills  or  either  of  them  for  the  use  adi 
benefit  of  OUee  Knight^  and  all  the  estate,  right,  tide  adi 
interest,  both  at  Law  and  in  Equity  of  them,  tlie  said  Edmmi 
Knight  and  OUve  hb  wife,  of,  in  or  to,  the  same,  every  cr.flf 
part  thereof,  to  have,  hold,  receive,  take  and  enjoy,  die  sal 
moiety  of  the  said  monies  and  premises,  matters  and  things  to 
John  Rutier i  his  executors,  administrators,  and  assigns,  spos 
the  trusts  after  expressed;  and  Edward  and  O&ve  JCmigit  ii 
appoint  John  Rutier ^  his  executors,  administrators  and  ass^gsi^ 
their  true  and  lawful  attorney  irrevocable  in  their  names  « 
the  name  of  the  said  John  Rutier  to  demand,  receive  and  wot 
for,  the  said  monies  and  premises;  and  the  trust  was  dedsnl 
to  be,  that  John  Ruiier,  [his  executors,  administrators  er  m^ 
signs,  should  retain  the  said  sum  of  SOOl,  with  interest  and  Ui 
costs  and  charges,  and  subject  thereto  stand  possessed  upoa 
trust  for  Edward  Knight^  his  executors,  administrators  and  as- 
signs, and  upon  no  other  trust  whatsoever.      In  1786  Edmd 
Knighi  by  his  will  ( 66 )  gave  to  the  said  John  Rutier  all  his  red 
and  personal  estates  not  before  disposed  of,  in  trust  to  seU,  sal 
invest  the  produce  in  government  securities,  in  trust  for  OSm 
Knight  for  her  separate  use  for  life,  and  after  her  decease  forhii 
brother  and  sister,  nephews  and  niece,  share  and  share  alike; 
*and  he  appointed  c/b/m  Rutier  executor.  Edward  Knight  died 
in  1790.     In  1792  his  widow  married  Thomfu  Wright;  and  they 
filed  the  bill  to  have  the  deed  of  assignment  delivered  up  to 

be 

(66)  The  will  is  particalarly  stated,  post,  Vol.  IV,  539,  m  AsMr 
r.  MacieaH. 
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b^'CMioeUed,  and  praying  that  the  FlahitUb  might  be  deeUreil 
entitled  in  the  right  of  Olive  to  a  mcnety  of  the  personal  estate 
of  Glover f  the  testator,  as  against  John  Rutter  and  all  other 
persons  claiming  the  same  under  the  said  assignment  or  the 
will  o{  Edward  Knight.  The  bill  stated  that  Knighi  repre- 
sented to  his  wife,  that  he  was  indebted  to  Rutter^  and  for 
securing  that  debt  requested  her  to  join ;  that  the  assignment 
was  not  to  secure  any  sum  due  toRuHer;  it  being  lately  dis-> 

.  covered  by  the  Flaintiffi,  that  no  sum  was  due  to  him  from 
Knighi,  but  it  was  a  contrivance  to  enable  him  to  dbpose  of 
hb  wife's  interest  by  will,  or  to  prevent  her  firom  having  the 
benefit  thereof,  in  case  she  survived  hiuh  The  bill  farther 
charged,  that  it  was  contrary  to  the  intent  of  the  Plaintiff  Olhe 
mod  a  fraud  upon  her,  and  that  she  was  not  previously  to  the 
execution  infisrmed,  that  the  personal  representative  oS  Edward 
.Kmghlt  in  case  he  should  die  in  her  life,  would  by  the  said 
^asignment  acquire  any  right  to  such  moiety;  and  that  she 
would  not  have  executed,  in  case  she  had  been  apprised,  that 
h  would  have  such  effect  The  Defendant  Rutter  by  hia 
answer  and  examination  admitted,  there  was  no  debt  due  to 
him,  and  stated,  that  he  understood  the  purpose  of  the  assign-* 

*  inent  to  be  effectually  to  assign  and  secure  to  the  £unily  of 
Edward  Kmght  the  interest  of  his  wife  in  the  said  property ; 
"with  which  intention  he  believed  Olive  to  be  acquainted;  and 
being  ignorant  of  business,  and  thinking  he  was  only  assisting 

^  the  intention  of  the  parties,  he  suffered  it  to  appear  upon  the 
deed,  that  the  said  sum  was  so  due. 


1796^ 


Wright 

V. 

AvTTaiu 


Mn  Graham  and  Mr.  Harvey,  for  the  Plaintifis. 
Burnett  v.  Kinaston,  2  Vem.  401.    Baiee  y.  Dandy,  2  Ait. 
5M)7.     This  is  not  strictly  a  chose  in  action.      Garforth  v. 
Bradley,  2  Ves.  675,  was  like  this  a  case  of  a  residue  of  per- 
aonal  estate.    The  wife's  joining  can  make  no  difference. 


Mr.  Richards  and  Mr.  King,  for  the  Defendants. 
As  there  is  no  proof  of  fraud,  the  question  is  only,  whether 
her  assignment  jointly  with  her  husband  will  prevent  her  claim. 
If  the  husband  assigns  either  a  chose  in  action  or  in  equity 
for  valuable  consideration,  the  wife  is  bound.  Where  she  has 
separate  property,  she  is  under  the  coercion  of  her  husband : 

.    8A2  -but 


676  CASES  IN  CHANCERY. 

1796.         ])ut  she  may  give  it  either  to  or  from  hinu     If  she  had  ooi- 

Wrigot       ^nted  in  Court,  this  Court  could  not  have  prevented  him  bm 

V.  having  it :  then  why  may  it  not  he   done    by  act  in  pau^  if 

RoTTBB.       without  fraud  or  constrdnt*    The  cases  cited  are,  where  no 

assent  of  the  wife  appears. 

Master  qf  the  Rolls. 
An  actioBupon      Suppose  the  naked  point  to  be  upon  a  free  fair  deed  asagi- 
aa  assignment    jng  her  interest  in  the  residue  in  the  hands  of  an  ezecnlfir. 
of  die  interest  j^  -^  ^^^  determmed  by  the  Court  of  King's  Bench,  that  m 

^,     action  will  not  He  asrainst  the  executor  admitting  assets  in  sMk 
woman  m  the  ®  i       i     ,    ^ 

residue  in  the  ^  ^^^^^ '  ^^^  ^^^  ^^  ^^^  reasons  is,  that  the  husband  would  get 
hands  of  an  ^^  ^^  Ax>m  the  condition,  a  Court  of  Equity  imposes  {&!).  It 
executor  does  is  very  clear,  that  the  wife's  joining  is  nothing  ;  therefore  if 
not  lie*  this  does  not  stand  in  the  way,  unless  the  administFBtor  if 

Glover  had  joined,  so  as  to  have  conveyed  to  the  husbasi 
which  he  might  have  done  certainly,  the  question  is,  what  «t 
of  interest  she  had.    It  is  not  possible  to  suppose,  diat,  she 
was  induced  to  join  by  the  consideration  represented ;  for  after 
providing  for  this  debt,  she  goes  much  farther,  and  gives  ■■■ 
specifically  mentioned  and  far  exceeding  it.     I  will  tfaerefo 
take  it  to  be  this  transaction :  that  by  deed  without  any  com- 
deradon  except  her  will  to  give  it  to  her  husband  they  hiK 
assigned  it  to  him.    Then  the  single  question  is,  whether  tiia 
disposition  of  her  property  in  the  hands  of  a  trustee  f(v  kr, 
which  her  husband  could  not  assign  without  valuable  considen- 
tion,  if  he  could  with  that,  which  I  do  not  mean  to  decide  (ffi^ 
shall  be  permitted  to  devest  her  right.     It  is  compared  to  die 
case  of  a  married  woman  made  a  fime  sole  as  to  particuhr 
property.    The  clear  distinction  is,  that  in  point  of  law  v^ 
the  consideration  of  this  Court  a  married  woman  has  no  fr 
posing  power,  though  she  has  a  disposing  mind.     Astofl^ 
property  she  has,  the  law  and  this  Court  consider  her  so  wA 
under  the  coercion  of  her  husband,  that  she  cannot  exerdbe 
any  disposing  power ;  with  this  exception,  that  diough  at  bv 

ihe 

(67)  Post,  Vol.  IV,  19.    V,  Vol.  Ill,    60IJ.       Maem^  ▼• 

510,  517,  739.    'Deeki  v.  StnUt,  Philipi,  Franco  v.  Frames  HT. 

5  Term  Rep,  690.    Stenehomee  v.  15,  515.     Mjady  Elibamk  ?.  i(» 

Siemdnome,  1  Dick.  90.  toUen^  V,  737,  and  the  sole,  ^ 

(6S)  Post,  Like  v.  Bercsfofd,  739. 
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aher  is  totaDy  devoid  of  any  property,  any  person  may  make 
her  a  fime  sole  as  to  particular  property  he  gives  her :  but  as 
to  any  other  property,  whi6h  the  donor  has  not  given  to  her  sole 
and  separate  use,  she  is  a  person  having  no  disposing  power; 
and  the  husband  cannot  in  any  way  act  with  regard  to  any  pro- 
perty in  a  trustee  for  her,  or  dispose  of  it,  without  the  inter- 
vention of  this  Court,  as  he  may  upon  choses  in  action ;  for  he 
may  bring  an  action  upon  a  bond  to  her.  I  *do  not  know, 
that  this  case  has  ever  arisen*  If  this  is  permitted,  the  sole 
and  separate  examination  of  the  wife  is  perfectly  nugatory. 
What  is  the  use  of  it?  Therefore  property  circumstanced, 
as  this  is,  is  just  like  real  property  at  law :  she  is  a  person, 
whose  consent  cannot  be  given  but  under  examination  apart 
from  her  husband  and  with  fuU  knowledge  of  her  right;  there- 
fore when  I  was  a  Judge  at  law,  I  always  did,  and  I  suppose, 
the  Judges  of  the  Court  of  Common  Pleas  do,  explain  to  the 
wife  the  consequence.  If  with  full  knowledge  of  that  she  does 
freely  and  voluntarily  consent,  the  Court  will  permit  the  pro* 
perty  to  be  acted  upon,  but  not  otherwise :  I  have  known 
cas^s,  where  even  then  the  Court  has  not  done  it :  but  we  do 
it  in  general ;  and  I  rather  think,  if  she  persists,  we  cannot 
refuse.  This  is  an  attempt  to  make  all  that  nugatory.  Then  if 
this  had  been  the  husband's  deed  only,  without  deciding,  which 
I  do  not  by  any  means  admit,  that  he  could  even  for  a  vdnable 
consideration  assign  it,  there  is  no  doubt,  his  act  alone  could 
not  convey  it  to  Rutter;  and  her  joining  is  of  no  effect.  She 
was  not  made  a  fime  sole.  If  Glover  the  donor  had  made 
her  so,  it  would  have  been  different.  In  that  situation  her 
husband  prevails  upon  her  without  any  consideration  to  join  in 
making  a  present  of  this  to  him.  His  will  makes  no  difference ; 
Ibr  if  the  deed  is  good,  he  might  have  given  it  away  the  next 
day,  and  have  totally  deprived  her  of  every  thing ;  for  if  the 
deed  was  good,  he  was  not  bound  to  give  her  a  life  interest, 
though  he  has  done  so.  It  is  a  voluntary  deed  by  the  husband 
and  wife.  I  do  not  know,  how  that  absidrd  consideration  came 
to  be  inserted :  but  it  turns  out  to  be  nothing.  Therefore  this 
deed  is  absolutely  void  as  against  the  wiife  ;  and  I  must  consider 
it  as  if  not  executed.  Then  the  property  survived  to  her ;  and 
the  question  is,  whether  the  deed  ought  not  to  be  taken  out 
of  the  way.     The  party  is  not  to  have  the  deed,  out  of  which 

he 
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T7TO. 


Wright 

RUTTEIU 


he  claims  any  interest,  without  the  Courtis  taking  care,  Ait 
it  shall  not  be  set  up.  I  wish  the  administrator  of  Crioper 
had  been  a  party :  but  it  is  not  worth  while  to  let  it  stand  cmt 
for  that* 


The  Plaintiffs  electing  to  take  under  the  will  of  Edmmi 
Knight,  the  bill  was  dismissed  (69). 

(09)  See  Rutier  v.  Macieam,  post.  Vol.  IV,  631.  VI,  322;  waim 
to  electioo,  ibe  notes,  antoi  I,  623»  7. 
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17M. 

A  co-eKacator, 
who  proved, 
bat  never  act- 
ed, cailoot  be 
charged  by  re- 
oeifiog   a  bill 
by  the  post  on 
account  of  the 
estate,  and 
•coding  it  im- 
mediately to 
the  actbg  ex- 
ecutor, 


BALCHEN  r.  SCOTT. 

rrfAPP  and  WhUmore  were  executors.  Both  proved  Ae 
will;  but  the  former,  who  had  been  in  partnership widi 
the  testator,  alone  acted,  and  afterwards  beoame  insdfCit 
By  the  examinatiion  of  WhUmore  it  appeared,  that  he  reeand 
a  letter  by  the  post  from  a  debtor  to  the  estate  inclosing  a  H 
pf  exchange  for  )00/.  on  account  of  his  debt;  which  faSb 
immediately  sent  to  the  acting  executor.  The  Master  hii 
WhUmore  liable  in  iavour  of  the  residuary  legatee;  upti 
If hich  9n  ex^ptiop  w«s  tfd^en  to  the  report. 

AUormty  General,    for  t|ie  exf^tion,  cited  CiwraWf  t. 

i  '■ 

Mr*  GfrqAam  and  Mr.  Kingp  for  thfi  Report. 
The  debtor  was  discharged  the  moment  the  bill  rescM 
WhUmore.  His  handing  it  over  makes  no  more  diBmtam 
than  if  he  had  given  it  to  his  servant  for  pajment. 
case  cited  the  inteptiQH  and  iinderstaiiding  of  tiie 
was  to  continue  Gaod^iyn  in  the  mapagement*  That  w»  m 
exception  out  of  the  general  casen,  The  practice  has  hoi 
for  the  Court  to  look  into  the  circumstance^.  This  is  not  (ki 
qase  of  a  mere  formal  receipt.  By  han^Ung  1^  over  to  Tiff 
WhUmore  made  himself  iuisw^rahle  for  Tofu/t^  |i4innttitC9tioi 
pf  tb<5  property. 


bAi 


QA&mW  GDANCfiBY. 


«8 


.   Xiorcl  Chancellor. 

I  must  take  the  fact  here  from  WAitmares  examination* 
The  Master  had  no  other  ground  before  him.  According  to 
'the  fact  I  must  hold  it  perfectly  clear,  that  Tapp  was  the  acting 
executor,  and  Whitmore  was  not.  Though  he  proved  the  wiQ^ 
.  he  never  did  any  thing  in  the  character  of  executor.  Then  it 
brings  it  to  this ;  whether  a  stranger,  a  debtor  to  the  estate^ 
sending  in  a  letter  a  bill  inclosed  to  on^  named  as  executor, 
and  who  proved  the  will,  but  never  acted,  and  his  immediately 
transmitting  that  to  the  acting  executor*  shall  be  considered 
acting  as  executor.  It  is  too  harsh  to  say,  he  is  liable,  be- 
cause he  did  not  send  the  bill  back  and  desire  *  the  debtor  to 
send  it  to  the  acting  executor,  but  handed  it  over  himself  to 
Tappi  the  acting  executor,  and  the  person  trusted  by  the 
testator.  It  would  be  a  most  rigorous  construction  to  hold, 
that  writing  a  letter  to  him  made  him  an  acting  executor* 
•  >■  Allow  the  exception  (  70  )* 


ITM. 


(70)  See  the  cases  collected 
io  Mr.  Sandert^s  note  to  Leigh  ▼. 
J9tarry,  3  Atk.  584»  and  Mr.  Fon- 
blaMque'%  note  to  the  TVeotise  of 
Equity,  Vol.  II,  184.  Post, 
Rowth  ▼.  Howell,  Vol.  Ill,  665. 
thvey  V.  Blakenum,  IV,  606. 
Paeon  T.  Bacon,  Powell  r.  Ecan$, 


vagtnt  leogth  the  opinion,  attri- 
buted, 2  Bro.  C.  C.  116,  to 
Lord  Thmrhw ;  that  **  where  by 
**  any  act  or  aoy  agreement  of 
''  the  ODe  party  money  gets  into 
''  the  hands  of  his  companion, 
''  whether  a  co-tmstee  or  co- 
"  executor,  they  shall  both  be  an- 


V,  331,  839.    Adamt  v.   Clax-  "  swerable.'^    That  opiaion,  not 

ton,  VI,  226.    Ckamben  r.  ilftii-  called  for  by  the  circadistaDces 

thin,  VII,  186.    French  v.  Hob-  of  Sadler  v.  Hobbi,  constitating 

Bon,  IX,  103.    Lord  Shipbrook  a  joint,  gross  and  wilful,  breach 

▼.  Lord  Hinchinbrook,  XI,  262.  of  trust,  and  inconsistent  with 

XVI,    477.       Briee  v.  Stokes,  principle   and    authority,    was 

JLtmgford  r.  Qatooyne,  Wren  v.  followed    by  Lord  Kenyan   in 

Mirkm,  the  case  of  a  recei? er,  Seurfield  v.  Howe$,  3  Bro.  C.  C* 

XI,   319,  333,  377.     Tebbs  v.  90,    under    dissimilar    circnm- 

Carpemter,    1  Madd.  290.     Unr  stances;    and    prevailed    for  a 

derwood  v.  Stevens,  1  jifer.  712.  considerable  time,  with  the  most 

Mastey  v.  Banner,  1  Jac.  Sf  Walk,  pemicions  practical  effect,  from 

S41.       Walker     v.      Symonds,  the    uncertainty   it    has    intro- 

3  jS>ir<tii«^.  1.     In  this  case  of  dnced:  the  Coart,  in  some  in- 

Salcken  v.  Scott  an  attempt  was  stances,  {Bacon  v.  Bacon,  post, 

made  to  push  to  a  most  extra-  Vol*  V,  331,)  rejecting  so  nn- 

jOflt 


Balchpn 

V. 

Scott, 
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r. 

Scott. 


jast  a  role;  bat  in  others,  always 
professing  not  to  discoiurage  per- 
sons from  taking  these  offices, 
acting  npon  it  with  a  rigonr,  that 
hM  actually  deterred  those  most 
competent  to  their  due  execu- 
tion; and  compelled  parties  to 
have  recourse  to  relations  and 
friends,  ignorant  of  their  duty, 
insensible  of  their  danger,  ex- 
posed to  deception,  and  yielding 
to  importunity.  The  consequence 
has  been  a  great  increase  of 
these  cases.  The  true  principle, 
which  is  no  other  than  that  of  gra- 
tuitous bailment,  prevailed  from 
the  time  of  Lord  Coventry,  TWn- 
ley  V.  Chalenor,  or  Forster,  Cro, 
Ch.  312,  Bridg.  36,  (a  case  of 
high  authority,  and  very  incor- 
rectly represented  in  Sadler  r. 
Hohbs)  FellowM  V.  Owen,  Churchill 
V.  Hobion,  1  P.  Will.  81,  241, 
to  that  of  Lord  Hardwicke;  who^ 
in  iDtc^.  126,  states  the  rule 
accordingly,  that  **  if  there  is 
4'  no  mala  fides,  nothing  wilful, 
**  the  Court  always  favours 
**  them."  From  the  ruinous  con- 
sequences to  families  of  the  de-r 
parture  from  this  principle  it  is 
satisfactory  to  observe  in   the 


more  recent  anthoiilie*  a  ■troo; 
disposition  to  restore  iU  Bar- 
ing been  alladed  to  bj  Sir  £•- 
flme/  Romilfy  io  argameot,  aots, 
Vol.  VI,  226,  it  is  described  by 
Lord  Eldon  with  more  predsioig 
1  Jac.  Sf  Walk.  249,  in  that 
terms :  *'  the  Court  does  not  cx« 
**  pect  them  to  take  more  cut 
**  of  the  property  entmated  to 
**  them  than  they  woold  do  d 
"  their  own ;"  implyiog,  as  most 
be  understood,  the  reasonable 
care  of  a  prudent  man  ;  and  ex« 
eluding  all  diaoretion  of  expos* 
ing  it  to  risk.  The  principle  ii 
there  stated  as  applying  to  iB 
these  classes  of  persons,  trastees, 
executors,  reoeivers  or  ass^ 
nees ;  without  distinguishing  tte 
case  of  an  executor,  having  a 
legacy  for  his  trouble,  or  a  re- 
ceiver with  a  salary ;  and  is 
Knighi  ▼•  Lord  Pljfwumik  thtt 
circumstance  was  considered  bj 
Lord  Hardwicke  as  not  preTcot- 
ing  the  applici^tion  of  the  pris- 
ciple  of  gratuitous  baUnesl 
See  Sir  WiUiam  Jomei%  adai- 
rable  Treatiu  on  the  Lam  tf 
BaUmmU. 


1705.  IVY  V.  KEKEWICK. 

July  21th. 

Bill  prayed,      'J^HE  bill  stated,  that  the  testator  had  after  the  execntiaa 

that  the  De-  of  his  will  contracted  for  the  purchase    of  an  estate; 

fendant  might   ^j^ich  purchase  was  completed  by  his  executor  Kekemck  whs 
state  the  parti-  ' 

culars  of  his  con^ 

pedigree  as  heir  and  of  the  births,  baptisms,  marriages^  deaths  or  burials: 
demurrer  allowed. 


CASES  IN  CHANCERY.  '       079« 

eonyeycil  to  his  son ;  and  that  theyare,  or  one  of  them  is,  id         1705^ 


possession ;  that  the  Plaintiff  is  heir  ex  parte  matemd  and-  j. 

that  there  is  no  heir   ex  parte  paiemd.     The  Defendant  9. 

Kdcemcke  by  his  answer  claimed  as  heir  ex  parte  patemA    KbebwiciC 

The  Plaintiff  by  the  amended  b31  prayed  that  the  Defendant 

might  set  forth,  in  what  manner  he  is  heir  ex  parte  paiemA 

and  all  the  particulars  of  the  pedigree,  and  the  times  and 

places   or   particulars    of   the  births,    baptisms,    marriages, 

deaths  or  burials,  of  all  the  persons,  who  shall  be  therdn 

named.     To  this  part  of  the  amended  bill  the  Defendant 

demurred. 

Lord  Chancellor.  \ 

This  is  a  fishing  bill  to  know,  how  a  man  makes  out  his 

title  as  heir.    He  is  to  make  it  out:  but  he  has  no  business 

to  tell  the  Plaintiff,  how  he  is  to  make  it  out. 
Allow  the  demurrer. 


[680] 

OSWELL  V.  PROBERT.  17»5. 

Jif/f  37f A. 

iqATHANIEL  LEWIS  by  his  will   dated   the  21st  of   Devise  to  the 

February,  1774,  directed,  that  hk  debts  should  be  paid  "•«  of  ^^  and 

out  of  his  personal  estate  in  the  first  place ;  and  if  the  same    f '  !**^?.,"^ 
,      - ,         ^  ^  -  .    ,  ,         . ,  -    .  strict  settle- 

should  run  short,  the  remamder  to  be  paid  out  of  the  rents  ^^^^  sabieet 

and  profits  of  the  real  estate  in  and  near  Shrewsbury.    He  ^  ^  imti  for 

devised  his  messuage  or  tenement  in  the  parishes  of  Llanvair  debts  and  lega- 

and  Bettus  in  the  County  of  Salop  to  Probert  and  Anwyn,  to  eies  and  to  pay 

hold  to  them  and  the  survivor,  hb  heirs  and  assigns,   upon  annuities  oot 

trust  to  sell  and  reimburse  themselves  first ;  then  to  apply  the  ®^  TentM  and 

remainder  of  the  money  in  manner  after  mentioned ;  viz.  to  ^^       ^   ,. 

- .  power  to  selL 

lay  put  500/.  upon  security,  and  to  pay  to  his  eldest  sister    *j       tk    i|iii 

Elizabeth  LewU  the  interest  from  time  to  time,  as  long  as  she  ^^  creditors 

should  continue  unmarried ;  and  if  she  should  marry,   then  and  legatees, 

upon  trust  to  pay  her  the  sum  of  200L,  part  of  the  sum  of  one  of  the  an- 

500/.  for  her  sole  benefit,  and  not  to  be  subject  to  the  debts  of  noitants  being 

her  husband ;  and  he  directed,    that  the  interest  of  the  re-  ^^p^E*  the  as- 

ipdning  3001.  should  be  pwd  to  his  said  sister  from  her  marriage  ?'^"|^^*  1^      *  * 

^^™8  bankrupt,  be- 
ing  DefeDcIants,  were  decreed  to  make  proposals  for  a  provision  for  the  wife. 
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diiriiig  ber  lifei  abo  to  be  paid  into  her  own  hmds  f»r  ber  aofe 
use,  and  not  to  be  subject  to  her  husband's  debts ;  and  upoB 
trust  to  ky  out  a  farther  sum  of  300^  upon  aeciirity»  and  pajr 
the  interest  to  his  sister  A$me  wife  of  William  SUmdeu^  tar  her 
sole  use  notwithstanding  her  coverture  during  her  Kfe  ;   and 
wpon  trust  to  lay  out  a  farther  sum  of  9002.  upon  seeartty,  and 
to  pay  the  interest  to  his  tister  Mary  I^ewii,  while  mamaiiicd} 
and  upon  her  marriage  to  pay  her  the  principal  sum  of  90QL 
and  all  the  interest  then  due  for  her  separate  use ;  and  after  die 
decease  o£  his  sister  Atme  he  directed  the  said  sum  of  SQOi^  la 
go  to  the  child  and  children  of  his  said  sister,  as  should  hate 
no  benefit  under  his  will  at  his  decease,   with  the  infterest 
thereof,  equally  to  be  divided,  share  and  share  alike.     The 
testator  directed,  that  if  there  should  be  any  defidencyliMi 
the  sale  of  his  real  estate  therein  before  mentioned  to  fulfil  the 
trust  aforesaid,  such  deficiency  should  be  made  good  out  of  the 
rents  and  profits  of  his  real  estate  therein  afkermenftioiied  tobe 
ritoate  in  or  near  SkrewMburjf,  or  out  of  his  BOOL  East  India 
stock,  or  boA.    As  to  the  messuages,  lands,  tidies  and  beteh 
ditaments,  situate  in  or  near  ShrewMburtff  the  testator  devised 
the  same  to  the  said  trustees,  to  hold  to  them  and  the  survivor 
and  ^  his  heirs,  upon  trust  first  to  pay  out  of  the  rents  and  pn>- 
fits  to  his  father  Nathamel  Lewis  during  his  life  one  annoitj  of 
20/.;  and  in  the  same  manner  to  Anne  Hockley  an  annuity  of 
\SL  for  life ;  and,  subject  to  the  said  annuities,  upon  trust  to 
pay  out  of  the  sud  rents  and  profits  yearly  any  sum  not  ex- 
ceeding 50/*  towards  the  education  and  maintenance  of  his 
daughter  Anne  Lewis  {the  mode  he  left  to  the  trustees)  tifl 
she  should  attain  the  age  of  21 ;  and  upon  fiirther  trust  out  of 
the  said  rents  and  profits  to  pay  to  his  said  sister  Anne't 
duldren  150/.  each  with  interest  at  their  ages  of  21,  with  sur- 
vivorship between  them;  and  if  all  should  die  befiMre  the  age 
of  21,  to  fall  into  the  residue ;  and  out  of  the  said  rents  and 
profits  to  pay  to  John  WooUey  200/.,  if  he  attained  the  age 
of  21 ;  if  he  should  die  before,  to  fall  into  the  residue ;  and 
Upon  farther  trust  to  pay  to  his  sister  Anne  IQOh  within  tweife 
.itionths  from  his  death  for  her  own  use;  and  he  directed  his 
said  trustees,  whom  he  appointed  guardians  of  his  daughter, 
to  stand  seised  of  the  said  estates  upoi)  the  uses,  trusts,  intents 
and  purposes,  therein  after  mentioned ;  yiz,  to  the  us^  of  his 

said 


OLBEs  IN  chancery; 


said  daughter  Amne  dnring  her  fife ;  and  firom  and  after  the 
determination  of  that  estate  to  the  use  of  trustees  to  preserve 
contingent  remainders ;  and  from  and  after  the  decease  of  the 
said  Anne  Lewis  to  the  use  of  her  first  and  other  sons  in  tail; 
remainder  to  the  use  of  the  daughters  of  his  said  daughter 
Anne  Lewis  as  tenants  in  common  in  tail,  with  divers  remain* 
ders  over  to  his  sisters  and  their  issue;  remainder  to  his  own 
right  heirs.  The  testator  directed  the  residue  of  his  personal 
estate  to  be  laid  out  in  land,  to  be  settled  to  the  same  uses  as 
the  Shrewsbury  estate ;  the  interest  till  the  purchase  to  be 
appHed  to  the  persons  in  possession  of  that  estate,  entitied 
under  those  uses. 

:  Anne  Lewis  married  Hattf  who  became  a  bankrupt  The 
biU  was  filed  against  the  trustees  by  the  executors  of  William 
Oswell,  creditor  by  mortgage  of  the  Shrewsbury  estate,  daled 
the  16th  of  April,  1774,  and  the  sbters  of  the  testator.  The 
decree  directed  the  accounts;  and  all  the  estates  were  bM 
under  it ;  and  the  produce  was  invested  in  stock.  The  cause 
coming  on  for  fiirther  directions,  the  question  was  whether  die 
assignees  of  the  bankrupt,  who  were  made  Defendants,  must 
make  a  provision  for  his  wife  out  of  the  interest  claimed  in 
her  right,  and  to  what  extent.  One  of  the  amiuitants  was 
living. 


nw. 


Oswstt. 
PeobbM. 


•• 


^*  ^ggolt  and  Mr.  AnsinUher,  for  the  Assignees. 
The  wife  takes  a  legal  estate  for  life,  remainder  to  her  issne 
in  strict  settlement.  It  is  li  use  executed.  The  personal  estate 
being  deficient,  and  the  debts  and  legacies  being  charged  cH 
the  real  estate,  it  has  got  into  the  Court  in  that  manner,  and 
the  assignees  are  brought  before  the  Court.  The  Court  will 
therefore  direct  the  surplus  to  be  laid  out  according  to  die 
will ;  and  then  the  assignees  are  under  no  necessity  to  come 
here.  The  cases  in  Mr.  Coai's  note,  1  P.  WilL  459,  relate  te 
personal  estate,  money  acquired  after  the  marriage ;  and  it  was 
either  expressed  or  impUed,  that  it  was  to  the  separate  use» 
Two  cases  have  occurred  since :  Pryor  v.  Hill,  4iBra.  C.  CL 
139,  and  Bally.  Manigamery,  4fBro.  C.  C.  889,  anie,  19L 
The  ground  in  both  was,  that  the  husband  and  those,  who 
represented  hinii  could  not  get  at  it  without  the  assistance 
of  the  Court. 
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Aiiorney  Qeneral  and  Mr.  Campbell^  for  the  Wife.' 
The  trustees  are  to  do  acts  with  the  rents  and  profits  le-^ 
quiring,  that  they  should  have  the  estate.  The  legal  estate  k 
in  them,  while  necessary  for  that  purpose ;  and  tfiey  had  power 
to  selL  The  use  therefore  cumot  he  executed  in  Anne  Hattf 
till  those  trusts  are  completely  fulfilled ;  and  one  of  the  annui-^ 
lants  is  still  living.  The  fond  then  being  in  Equity,  the 
assignee,  wheAer  by  die  party  or  the  law,  is  bound  as  wdl  as 
the  husband. 


[♦«83] 


Lord  Chancblloe.  - 
In  BaU  V.  Montgomery  I  went  upon  this ;  -that  whatever  Ae 
husband  takes  in  right  of  his  wife  is  in  itself  a  provisioB  for 
the  maintenance  of  both  by  a  tide,  that  gives  hfan  with  her  a 
joint  enjoyment  (71).  If  he  does  not  support  her,  be  eannot 
have  the  whole.  The  assignees  come  in  die  right  of  die  bos- 
iMuid :  but  they  come  in  the  place  of  a  husband  not  mafaitain- 
ing  his  wife.  •  The  trustees  had  power  to  sell;  or  the  Gourf 
could  not  have  sold.  There  is  no  equity  to  entitle  this  Court 
to  interfere  upon  the  favour  due  to  the  wife  from  any  person! 
claiming  by  legal  dtle  from  the  husband :  but  where  the  per- 
sons  claiming  in  right  of  the  husband,  howei^er  meritorious 
their  consideration,  are  obliged  to  come  into  an  equitaUe 
jurisdiction  to  obtain  the  benefit  of  any  part  of  the  property, 
the  destination  of  which  is  for  the  enjoyment  ^  of  the  hus- 
band and  wife,  the  Court  will  not  apply  it  to  die  use  of  the 
husband,  leaving  the  wife  to  starve. 


It  was  dien  pressed,  that  the  Court  should  determine  the 
proportion ;  and  it  was  said  for  the  assignees,  that  in  WorraU 
V.  Marlar^  in  Mr.  Cox's  note,  the  fond  was  divided. 


Lord  Chai7CEllor. 
That  was  a  sum  of  money.  Here  there  is  no  possilnSty  of 
giving  the  creditors  any  part  of  the  principal.  I  cannot  give 
the  wife  more  than  ^n  interest  for  life  in  it.  It  is  easy  to  divide 
a  sum  of  money,  but  not  easy  to  divide  an  income ;  for  half  an 
income  is  not  a  maintenance.  Creditors  are  extremely  hand- 
some upon  these  occasions.     It  is  much  better  to  refer  it  to 

them. 
(71)  See  the  note,  ante,  p.  109. 
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them.    I  do  not  like  to  judge  of  it    Dedare^that  the  interest  1705. 

of  the  Bank  annuities  belongs  to  the  wife  for  life ;  and  that  OswfiLL 

a  proTision  b  to  be  made  for  her;  and  refer  it  to  the  Master  «. 

for  a  proposal  (72),  Proiwri(. 

(72)  Burdon  v.  Detm,  ante,  607,  and  the  note,  009. 


1795, 

COLLINS  V.  WAKEMAN.  ^^fy  ©'* 

mdMik. 
JOHN  REEVE  devised  several  real  estates  to  WiUiam    Testator  gaiw 

Collins  and  his  heirs  in  trust  to  sell  the  same^  and  he  real  estates  to 
declared,  ikai  ike  monies  arising  by  such  sale  should  be  con-  "•  vM^  and 
sidered  as  part  of  his  personal  esiate;  and  thereout  and  out     '^  ^      ^aLJa 
of  his  personal  estate  he  gave  several  legacies ;  and  among  ^ 

others  he  gave  legacies  to  aB  his  next  of  kin  and  to  John  neraonj  ^j. 
Reeee  his  heir  at  law.    The  testator  also  devised  all  his  mes-  tste;  and  there- 
suages,   lands,  tenements  and  hereditaments,   situate  within  oat  and  o«t  of 
the  manor  of  Stoke  Prior  in  the  county  of  Worcester  with  the  bis  personal 
appurtenances,  and  which  ♦  he  declared  he  had  stirrendered  [•g841  ****^ 
to  the  use  of  his  will,  to  the  said  WiUiam  Collins j  his  heiiB        .      fi***^"^* 
and  assigns,  in  trust  to  sell  all  the  said  estates  and  premises        .    ^  , . 
by  public  sale  or  private  contract  within  twelve  months  after  i^^i^   ^^^ 
his  decease  or  as  sbon  after  as  possible;   the  whole  of  the  others:  he  gave 
money  arising  from  such  sale  he  directed  to  be  considered  other  estates  to 
from  thenceforth  as  other  part  of  his  said  personal  estate^  and  b®  »old  and 
to  be  disposed  of  by  his  said  trustee  and  executor,  his  heirs,  "•  prodncf  to 
executors,  and  administrators,  in  manner  following.    The  tes^  z^  consioered 
tator  then  gave  several  pecuniary  legacies;  and  he  gave  certain  -     ,        ^^ 
parts  of  his  copyhold  estate  to  John  Raymeni,  his  heirs,  exe-  p^^  ^  y^^^  ^^^ 
cutors,  administrators,  and  assigns ;  and  his  messuage  in  his  personal  estate 
.  own  possession  and  another  adjoining  he  gave  to  Mary  Wake^  and  to  be  dis- 
man,  her  heirs,  executors,   administrators,   and  assigns,    for  posed  of  in 
ever,  or  for  all  such  estate  and  interest  as  he  had  therein.    He  ro*nnor  follow- 
then  gave  other  legacies  out  of  his  said  trust  monies  and  personal  '^S  -     ^    /^" 

estate ;       i 

'  and  some  es- 
tates speciGcally ,  and  other  legacies  oat  of  his  said  trust  monies  said  per- 
sonal estate ;  and  gave  his  execator  1000/.  to  be  disposed  of  according  t<» 
any  instractions  he  might  leave  in  writing ;  and  gave  all  the  residue  of  hh 
goods  and  chattels,  personal  estate  and  effects,  whatsoever,  subject  to  del>ts« 
legacies,  &c.    No  instractions  being  foand,  the  heir  is  entitled  to  the  1000/. 
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e§iaiei  add  then  gaie  to  his  execatot  WiUimm  CoOimB  ttie  mb 
of  KXXML  to  be  disposed  of  according  to  any  inatmctioiis  \m 
might  leave  in  writing*  He  gave  all  the  rest  and  residue  of 
his  goods  and  chattels^  personal  estate  and  efiectSf  whatsoeiw 
and  wheresoever,  subject  to  debts,  legacies,  and  funeral  ex- 
pencesi  costs  of  his  will,  and  of  William,  CdOins^  whom  he 
also  appointed  executor,  to  Mary  Wakeman^  her  executors, 
administrators,  and  assigns* 

The  bill  was  filed  by  the  executor.  It  stated,  that  notwidn 
standing  diligent  search  no  instructions  as  to  the  sum  of  lOOQL 
could  be  found*  That  was  admitted  by  the  Defendants,  the 
residuary  legatee,  the  next  of  kin,  and  the  heir  at  law ;  wbe 
all  daimed  the  10002. 

The  residuary  legatee  by  her  answer  admitted^  that  the 
testator  said  to  her  after  the  date  of  the  will,  that  he  had  left 
the  FlaintifP  lOOOf.  which  he  did  not  mean  to  center  with  Iubh 
bat  if  there  were  any  of  his  poor  relations,  whom  he  had  fot* 
got,  he  wished  the  Plaintiff  to  give  them  102.  each :  but  that 
he  should  give  the  Plaintiff  directions  about  it ;  that  perhaps 
Mr.  Everingham  ( one  of  the  next  of  kin)  might  give  the 
executor  trouble;  and  if  he  did,  there  would  be  enough  in 
the  executor's  hands  to  indemnify  him.  There  was  evidence, 
that  the  testator  told  John  Nuit,  who  attended  him  the  last 
nine  days  previous  to  his  death,  there  would  be  lOOOiL  in  hii 
executor's  hands  after  all  his  legacies  and  eveiy  thing  paid; 
and  which  he  thought  too  large  a  sum  for  any  one ;  that  it 
would  be  amply  sufficient  in  case  of  a  *  dispute  in  law  to  de* 
fray  the  expence ;  and  if  there  should  be  no  law  suit,  the 
executor  was  to  dispose  of  the  same  in  charitable  uaea,  to  poor 
relations  or  other  persons,  whom  Nutt  and  the  executor 
thought  objects,  or  any  pious  institutions  they  approved; 
and  he  specified  some  objects,  and  desdred  Nuii  to  commu* 
nicate  these  things  to  the  executor,  and  desire  lum  to  give 
something  to  any  relations  forgot  in  the  will,  and  whom  be 
thought  deserving. 


Mr.  Graham  and  Mr.  King^  for  the  residuary  LiCgatee. 
It  is  impossible  to  read  this  will  without  seeing  a  clear  in* 
tention  to  throw  the  produce  of  these  real  estates  into  the  per- 
sonal estate  to  all  intents  and  purposes,  as  in  MaUalmr  v.  Mai- 

labar^ 
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labor,  Far,  79»  mdDurawr  y.  Maiteux,  1  Fes.  82K  Thete^ 
fore  this  differs  from  the  cases  in  favour  of  the  heir.  The 
residue  is  given  generally*  The  next  of  kin  cannot  say  he 
intestate. 


itnt 


CoLuiia 

WAJLEMAlf. 


Aiiamey  General  and  Mr*  Sieel^  for  the  next  of  Kin.  > 
,  This  fund  is  personal  estate  by  express  declaration,  not  upOB 
circumstances  only,  as  in  the  cases  cited;  but  it  does  not  past 
by  the  residuary  clause*  This  legacy  does  not  lapse.  It  is  a 
sum  separately,  distinctly  and  substantially,  given  to  ColUns  aa 
a  legatee  to  be  applied  to  such  purpose,  as  the  testator  shall 
attach  upon  him,  not  as  executor,  but  as  l^;atee  of  that  sunu 
It  is  disposed  of  at  Law,  and  in  Elquity  against  every  one  but 
the  next  of  kin«  It  is  plain,  the  residuary  legatee  was  not  in- 
tended to  take  it.  The  only  difference  between  this  case  and 
J}a€ers  v.  Dewes,  3  P.  Will.  40,  is  the  addition  in  that  to  the 
word  "  residue,**  viz.  "  not  before  disposed  of,  or  reserved  to 
be  disposed  of:**  but  that  makes  no  difference. 


f< 


Mr.  Mansfield  and  Mr.  Short,  for  the  Heir. 
There  is  no  case,  in  which  money  arising  from  land  devised 
to  be  sold,  where  the  purpose,  for  which  it  is  so  devised,  fiubii 
has  been  given  to  the  next  of  kin.     The  question  is  different 
with  the  residuary  legatee :  if  it  appears  sufficiently  to  be  the 
intention  to  give  the  money  to  the  residuary  legatee,  that  ia 
sufficient.    Here  the  question  must  be  with  the  next  of  kin. 
If  the  intention  to  disinherit  b  dear,  yet  if  real  estate  is  not 
in  £Eict  given,  the  heir  will  take ;  and  no  general  devise  wiU  pass 
it.    This,  which  is  given  expressly  as  a  legacy  to  the  executoi^ 
could  not  be  intended  for  the  residuary  legatee*    The  next  of 
kin  cannot  *  take  any  thing  in  that  character,  but  what  was 
personal  property  at  the  death.     He  meant  to  convert  the  real 
estate  into  personal  only  for  the  purpose  of  paying  the  legacies* 
He  makes  a  difference  between  his  trust  monies  and  personal 
estate.     Emblyn  v.  Freeman,  Pre.  Ch.  541.     Cruse  v.  Barlefi 
3  P.  WiU.  20.    Digby  v.  Legard,  Ackroyd  v.  Smithson,  in 
Mr.  Cox's  note;  the  latter  reported  1  Bro.  C.  C.  503.    Hewitt 
V.  Wright,  1  Bro.  C.  C.  86.    Robinson  v.  Taylor,  2  Bro.  C.  C. 
589,  ante,  Vol.  I,  44. 
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Lord  Chakcbllor. 
The  bin  k  filed  upon  a  supposition,  that  there  are  no  in^ 
structions  to  be  found.     It  is  stated  that  all  search  has  been 
made ;  so  I  do  not  know  how  to  direct  an  effectual  inquiij. 
From  the  verbal  evidence  it  is  not  likely,  that  any  instructions 
exist ;  for  he  seems  to  be  discoursing  about  a  disposition  upon 
a  consciousness^  that  no  writing  exists.    It  is  unnecessary  to 
go  through  the  cases*    They  are  all  very  accurately  stated  in 
the  note  to  the  case  of  Cruse  v.  Bairley  by  Mr*  Cox  /  whidi  it 
one  of  the  instances  in  which  we  are  so  much  obliged  to  him. 
Only  one  observation  arises  upon  that  case.     He  finds  that 
Ogle  V.  Cook  is  the  only  case  in  opposdtion  to  the  right  of  the 
heir^  where  any  part  of  the  real  estate'is  left  undisposed  o( 
the  destination  fiuling.    I  have  had  the  Register's  Book  exa- 
mined; and  it  does  not  stand  in  contradiction  to  the  other 
cases.     It  was  particularly  circumstanced :   but  Lord  Hardr 
wicke  had«(iade  no  disposition  of  the  surplus  arising  finom  the 
sale  of  that  estate*    He  considered  it  as  personal  property^ 
and  could  not  consider  it  otherwise,  for  the  only  purpose  ex- 
pressed in  the  decree  he  aetuaUy  made*     Cook  the  testator 
directing  certain  parts  of  his  real  estate  to  be  turned  lAto 
money,  and  the  produce  to  be  laid  out  in  stock,  always  suIh 
ject  to  debts,  gave  the  interest  to  his  wife  for  life  and  after  he^ 
decease  the  principal  to  his  daughters ;  taking  notice,  that  his 
heir  was  otherwise  provided  for,  and  giving  him  a  legacy  of 
books  on  condition  of  paying  500/.  to  his  sisters*     The  tes- 
tator afterwards  conveyed  the  very  estate,  that  was  the  subject 
of  the  devise,  to  a  creditor,  to  whom  he  had  assigned  a  mort- 
gage, that  covered  the  estate  devised  and  a  little  more.    He 
directed  the  estate  to  be  sold  to  pay  the  debts*    It  was  an 
absolute  conveyance  for  a  sum  of  money ;  but  by  a  defeasance 
the  person,  to  whom  the  estate  ^was  conveyed,  was  directed  to 
account,  after  satisfying  the  debts  to  Cook  himself*     The  ques- 
tion was,  whether  the  devise  was  not  revoked*     Lord  Hard' 
wicke  held  it  not  revoked  by  the  deed,  which  in  fact  did  what 
the  testator  had  by  his  will  directed  to  be  done.     But  the  biB. 
states,  that  without  carrying  into  execution  all  the  purposes  of 
the  agreement  and  reducing  the  whole  into  money  there  was 
not  sufficient  to  pay  the  debts  and  legacies*    Therefore  Lpid 
Hardwicke  only  decreed,   that  the  remainder  after  satbfying 

the 
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the  ]>artlcular  debts  should  be  taken  as  part  of  the  personal  1795. 

estate,   and  directed  an  account  of  the  personal  estate,   in-       c^rrTNa. 
chiding  in  it  the  produce  of  the  real,  and  an  application ;  and  ,,. 

he  reserved  the  consideration  of  what  should  be  done  with  the  Wakeman. 
surplus  till  after  the  report.  Therefore  the  only  point,  which 
applies  to  that  string  of  cases,  was  ieft  undedded.  Conse- 
quently it  does  not  stand  in  contradiction  to  them ;  and  I  am 
perfectly  satisfied,  that  where  the  Court  h&s  no  direction  from 
the  testator,  to  whom  the  money  arising  from  any  part  of  his 
real  estate  shall  go,  it  rests  with  his  heir  at  law.  I  think  pro 
formd  a  farther  inquiry  should  1^  directed,  whether  there  is 
any  paper  of  instructions  relative  to  this  1000/. ;  and  if  no 
such  paper  is  found,  declare  the  heir  at  law  entitled  (73). 

(73)  Ante,  Robituan  v.  Toyfer,  Vol.  1, 44,  and  the  notes,  io  pages 
45,  204. 

*•  '  Rolls. 

1795. 

SPENCER  p.  BULLOCK*  May\m,20th. 

July  30th. 
JOHN  SPENCER  by  wiD  gave  to  his  executors  1600/.  in    Legacy  to  A. 
trust  to  invest  the  same  in  stock  and  pay  or  transfer  fhe  ^^^  hfe  and  to 
said  sum  or  the  stock  to  his  son  John  Spencer  at  the  age  of  ^^^  children  at 
twenty-one,  and  apply  the  dividends  in  the  mean  time  towards 
his  maintenance  and  education.     He   gave  another   sum  of  gu:ij,on 
1600/.  upon  a  similar  trust  for  his  daughter  Tabitha  Spencer  ^^y  come  m 
at  her  age  of  twenty-one  or  marriage.     He  also  gave  another  eue:  but  upon 
sum  of  1600/.  to  be  laid  out  in  the  same  manner,  and  to  ac-  the   circa  m* 
cumulate  during  the  Ufe  of  his  son  in  law  John  Haft ;  and  stances  of  this 
after  his  decease  the  principal  with  the  accumulated  dividends  f  "'^  '*  vested 
to  be  transferred  to  his  daughter  EUzabeih  Hart  for  her  own  *°  /^"?    '!^'"^ 
use  and  benefit;  and  if  she  should  die  in  the  life  of  her  bus-  ^'     mother 
band  without  leaving  any  issue  of  her  body,  he  directed  the  qqIy^ 
said  sum  to  sink  into  the  residue.    All  the  rest,  residue  and 
remainder  *  of  hb  estate  and  effects  whatsoever  and  where-      f  ^  688  1 
soever  he  gave  to  his  executors  to  be  equally  divided  among 
his  four  children  Jane  Evans,  Elizabeth  Hart,  John  Spen" 
cer,  and  Tabitha  Spencer,  share  and  share  aUke :  but  he  de- 
clared his  will  to  be,  that  the  shares  of  his  son  John  and  his 
daughters  Elizabeth  Hart  and  Tabitha  Spencer  be  invested 
by  his  said  trustees  and  in  their  names  upon  the  Uke  trustn. 
Vol.  U.  3  B  as 
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as  he  had  before  directed  the  aforesaid  legacies  of  160QL 
giyen  to  them  respectively  to  be  invested ;  and  that  the  share 
of  his  said  daughter  Jane  Evans  be  invested  in  the  names  cf 
his  executors  for  her  separate  use  for  life,  and  the  'prindpil 
for  her  child  or  children  at  her  decease,  if  more  than  one  share 
and  share  alike;  provided  farther,  that  in  case  eitlia  In 
said  son  or  any  of  his  said  daughters  should  die,  before  tk 
aforesaid  legacies  given  to  them  respectively  or  their  diara  cf 
the  residue  of  his  said  estate  should  become  payable,  without 
having  any  lawful  issue  of  their  respective  bodies^  he  gave  die 
share  of  such  of  them  so  dying  unto  the  survivors  of  his  sail 
son  and  three  daughters  respectively;  provided  &rfiier,  tha 
in  case  any  of  his  children  should  die  before  his,  her  or  their 
shares  of  his  said  estate  given  to  them  should  become  payable 
as  aforesaid,  leaving  any  child  or  children  of  his,  her  or  tbar, 
respective  body  or  bodies  lawftdly  begotten,  then  the  child 
or  children  of  such  of  his  said  children,  who  should  happei 
to  survive  their  said  parent,  should  be  entitled  to  the  share 
or  shares  of  their  said  parent,  to  be  equally  divided  smxmg 
such  children,  share  and  share  alike,  if  more  than  one  i  and 
if  but  one,  then  the  whole  to  such  only  child. 

At  the  date  of  the  will  Jane  Evans  had  three  chiUreBi 
EbenezeVf  Elizabeth  and  Juliana;  who  all  survived  her:  al 
the  death  of  the  testator  she  had  three  others,  and  three  more 
after  his  death.  Of  those  six  three  died  in  her  life.  The 
question,  at  what  time  the  shares  of  Jane  Evanses  proportka 
of  the  residue  vested,  arose  after  her  death  upon  two  petitions: 
one  by  Ebenexer  Evans  the  yoimger,  who  having  attained 
twenty-one  claimed  one-sixth  of  1482/.  I6s.  1  IdL  stock,  being 
one-fourth  of  the  residue ;  the  other  by  Ebenexer  Epans,  the 
father,  who  claimed  three-ninth  parts  as  administrator  of  the 
three  deceased  children. 


[689  ] 


Mr.  Simeon,  for  Ebenezer  Evans  the  yonnger* 
This  property  vested  in  the  children  living  at  the  death  flf 
their  mother.  The  testator  foresaw,  that  probably  fSbete  wouU 
be  a  considerable  alteration  in  her  £Banily  at  the  time  of  tk 
division ;  and  therefore  he  says  **  for  her  child  or  chiUien  d 
*'  her  decease.*'  The  true  interpretation  of  the  last  woida  a 
to  suspend  the  vesting  during  her  life.    This  constructioD  ii 

•trough 
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"  tore  the  aforesaid  legacies  given  to  them  respectiyely  or  their      r.  ^^^ 

^  shares  of  the  residue  of  my  said  estate  shall  became  pay-  r. 

**  able"*  and  "  the  child  or  children  of  such  of  my  said  chil-      Bullocic. 

'^  dren,  who  datt  happen  to  survive  ^  their  Maid  parent y  ^•** 

Van  Y.  Clark,  1  Atk.  510.    BiUingsley  v.  Wills,  8  Atk.  21% 

lAege  y.  Thicknesse,  7  Bra.  P.  C.  223,  and  in  a  manuscript 

note  of  Mr.  Ambler,  March  21,  1774.     Hall  v.  Ewer,  De*- 

eember  7,  1753,  a  manuscript  note  of  Mr.  Ambler.    Lloyd  y. 

Bird,  Ch.  MSS.  February  27, 1789.    Lord  Thurlow  approved 

o(- Liege  v.  Thicknesse.    There  is   a  difference  between    a 

direct  gift  and  a  trust,  where  die  only  thing  constituting  a 

gift  is  the  distribution  directed  (  74  }. 

Mr.  Hall,  for  Ebenexer  Evans  the  elder. 
The  shares  vested  in  all  the  children,  as  they  came  in  esse. 
Where  a  legacy  is  given  in  remainder  to  children  at  a  par^- 
ticular  time,  all  who  come  in  esse  before  the  time  of  division 
have  vested  interests.  Clobberie's  Case,  2  Vent,  34S.  Ellison 
v.Airey,  1  Ves.  111.  ExcIt.  Wallace,  2  Fes.  117.  Baldwin 
V.  Karver,  Cowp.  309.  Attomey-General  y.  Crispin,  IBrOi, 
C  C  386.  Congreve  v.  Congreve,  1  Bro.  C.  C.  531.  Roe^ 
buck  V.  Dean,  4fBro.  C.  C.  403;  ante,  265  (75).  Where 
children  have  been  excluded,  it  has  been  upon  particular 
circumstances  requiring  them  to  be  living  at  the  death  of  the 
person  having  a  particular  interest.  The  proviso  cannot  apply 
to  the  share  of  Jane  Evans,  because  it  relates  to  the  death  of 
any  before  their  shares  are  payable,  but  her  share  is  payable 
sub  modo  immediately,  being  given  to  her  for  life. 


Master  of  t/^  Rolls. 
This  question  ought  to  have  been  decided  upon  a  bill.    I      Julj^  30/Af 
have  changed  the  opinion  I  had  formed  upon  this  will,  when 
it  first  *came  on.    The  proviso  is  material;  and  though  it      [  ^C90  ] 
is  said,  it  cannot  apply  to  the  case  o{  Jane  Evans,  I  am  of 
opinion,  coupled  with  the  affairs  of  the  family,  it  is  strong  to 
shew  the  .intention.    I  desire  to  be  understood,  that  my  opinion 
is  chiefly  grounded  upon  the  circumstance  of  Jane  Evans 

having 
(74)  Brograve  v.  Winder,  ants,  638.    (75)  2  Fanb.  Tr.  Eq.  346. 
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1705. 


Spencer 

V, 

Bullock. 


having  three  children  living  at  the  execution  of  the  wilL  If  M 
bad  vested  in  them,  and  they  had  died  before  the  testator,  the 
consequence  would 'have  beeiny  that  it  would  have  become 
lapsed,  and  then  it  would  have  been  part  of  the  personal 
estate  undisposed  of.  I  will  not  go  through  the  cases.  In 
general  the  construction  ought  clearly  in  my  opinion  to  be  in 
favour  of  the  vesting  of  interests  ;  and  upon  the  circunistanrei 
only  I  think,  the  shares  do  not  vest  in  this  case.  I  admit,  that 
Lord  Camden  was  for  reversing  the  decree  in  Liege  ▼.  Tkick- 
nesse,  and  arguedvery  strongly  against  it:  but  I  understand, 
it  was  approved  by  Lord  Thurlow  in  Lloyd  v.  Bird.  This  tes- 
tator anxiously  stipulates,  that  if  there  is  only  one  child^  it 
shall  go  to  that  one.  It  is  impossible,  he  could  mean  the  three 
then  living  to  take  vested  interests;  which  in  case  of  their 
death  before  him  would  have  made  it  an  undisposed  of  residue: 
but  I  am  clearly  of  opinion,  he  meant  at  all  events  to  dispose 
of  that  residue.  Nothing  therefore  vested  in  the  children  tiD 
the  death  of  their  mother :  but  I  desire  to  be  understood,  that 
without  these  circumstances  and  this  clause,  which  was  much 
relied  upon  and  very  justly,  I  should  not  have  been  of  the  same 
opinion ;  for  I  think,  a  gift  to  a  child  and  at  her  decease  to 
her  children  without  any  thing  else  would  give  it  to  all  the 
children  she  might  ever  have.  The  share  of  JaneEpons  is 
therefore  distributable  in  sixths;  and  the  father  is  not  en* 
tided  (  76). 

(76)  Hill  V.  Chapman,  ante,  Vol.  I,  405,  and  the  note  408. 


PRESCOTT  V.  LONG. 

g-^EORGE  PRESCOTT hyhisvriW  charging  his  real  estate 
^^  called  TheobaUTs  Park  with  his  debts,  funeral  expences, 
legacies  and  annuities,  as  a  primary  fund  in  exoneration  of  his 
personal  estate,  gave  to  trustees,  their  executors,  adminis- 
trators and  assigns,  the  sum  of  15,000/.  in  trust  for  hb  grand- 

SODS 


1795. 
July  31<^ 
Legacy  by  a 
grandfather  in 
tmst  for  the 
five  children 
by  name  and 
all  and  every 
the  child   and 

children  of  bis  son  equally ;  the  shares  to  be  assigned  at  21,  or  upon  mar- 
riage of  the  daughters,  with  power  to  advance  money  for  patting  out  all 
and  every  or  any  of  the  sons  to  business.  The  first  attaining  21  is  enliUed 
to  receive  his  share  then. 
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sons   George  Frederick  Prescott,    Charles   Eton    Prescoii, 
.  T/tomas  Leveson  Preseoti^   and  his  grand-daughters  Augusta 
Prescott  and  Sophia  Harriet  Prescott,  the  five  children  of  his 
•son  Thomas  Prescott,  and  all  and  every  the  child  and  children 
of  his  son  Thomas  Prescott,  equally  to  be  divided  among  them 
share  and  share  alike ;  the  share  or  shares  of  a  son  or  sons  to 
be  assigned  at  his  or  their  respective  ages  of  twenty-one  years, 
and  the  share  or  shares  of  a  daughter  or  daughters  to  be 
'.assigned  at  their  respective  ages  of  twenty-one  years  or  upon 
the  day  or  respective  days  of  her  or  their  marriagCi  which 
should  first  happen ;    so  as  such  marriage  be  had  with  the 
consent  of  the  parent  or  guardian.     The  testator  directed  the 
said  legacy  of  15^000/.  to  carry  interest  at  4  per  cent,  from  the 
day  of  his  decease ;  ai^d  so  much  of  the  interest  of  each  child's 
portion,  as  the  trustees  should  think  absolutely  necessary,  to 
be  applied  for  maintenance  and  education ;  the  residue  to  ac- 
cumulate for  the  benefit  of  such  child  or  children,  or  such 
other. person  or  persons,  as  should  become  entitled  under  hb 
:will  to  the  portion  or  portions,  out  of  which  such  savings 
should  be  made ;  and  in  case  any  or  either  of  the  sons  of  lus 
said  son  Thomas  Prescott  should  die  under  twenty-one,  or  any  or 
either  of  his  daughters  under  twenty-one  or  before  marriage,  h^ 
directed  the  portion  or  portions  of  such  son  or  sons,  daughter 
or  daughters,  so  dying,  to  be  held  upon  the  same  trusts,  as 
were  before  declared  concerning  another  legacy.    He  directed 
liis  said  executors  and  trustees  to  advance  such  sum  of  iiaoBey, 
as  they  should  think  proper,  for  putting  out  all  aQd  every  or 
any  of  the  sons  of  his  said  son  T%omas  PreseoU.  to  any  trad^ 
or  business,   or  for  his  or  their  advancement,  preferment  or 
benefit,    at  any  time  before  such  son^  or  sons  should  attain 
twenty-one,  not  exceeding  500/.  each. 

George  Frederick  Prescott   having    attained    the  age  of 
twenty-one  filed  the  bill  to  have  ^P00/«  paid  to  him  inmediately, 


1795. 


Prescott 

V. 

Long. 


Attorney  General,  and  Mr.  Campbell,  for  Plaintiff; 
Ahdf^etDS  V.  Partington,  3  Biro,  C  C.  401.  the  last  case 
upon  the  subject,  baa  decided,  that  the  period  of  distribution 
must  be,  when  the  first  legatee  attains  twenty-one.  The  prin- 
ciple is,  that  the  direction,  that  a  son  attaining  twenty-one 
shall  have  his  share  at  that  time,  has  necessarily  the  efi(ect 
of  excluding  all  born  after  that  time. 
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Long. 
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Mr«  Pembertan,  tor  the  Defendant. 
In  Andrews  y.  Partington  it  is  given  to  the  children  gene- 
rally: here  the  will  names  them  all,  and  then  adds  the  words 
"  and  all  and  every  the  child  and  children.'*  The  trustees  are 
authorized  to  advance  money  for  patting  out  all  and  every  or 
any  of  the  sons  to  trade. 

Reply. 
That  is  only  to  let  in  any  children  coming  in  esse  before  the 
first  should  attain  twenty-one. 

Lord  Chancellor. 
This  is  a  sum  of  money  given  by  the  will  of  a  grand&dier  m 
the  nature  of  portions  for  the  children  of  his  «on.     It  is  veiy 
like  a  provision  made  for  them  by  a  marriage  settlement.    lo 
that  case  you  could  not  possibly  make  this  constructian* 

Reply. 
No :  but  there  is  this  difference :  in  the  case  of  a  setdemeflft 
it  seldom  happens,  that  the  husband  and  wife  or  one  of  tboa 
has  not  a  life  estate ;  and  the  consequence  is,  that  die  life 
estate  prevents  the  distribution  till  after  the  death  of  one 
or  both. 


Lord  Chancellor^ 
But  it  is  not  in  their  power  by  giving  up  their  life  interest  It 
ascertain  the  share  of  the  child,  hi  fi^^  it  is  very  often  pro- 
ductive of  great  inconvenience.  One  of  the  daughters  is  to  be 
marriedj  whilst  the  parents  are  liring :  it  is  not  known,  whit 
portion  she  is  to  have.  Thp  trustees  might  as  well  have  acted 
upon  the  authority  of  the  cases ;  they  are  so  direedy  in  point 
It  does  not  appear  in  Andrews  v.  Partington  what  are  die 
cases^  that  over-ruled  Lord  Thwlaw^s  consideratipii  iqpon  ib 
Declare  the  Plaintiff  entided  ( 77 ). 

(7)  Hill  V.  Chapnum,  ante«  Vol.  I^  405,  and  |he  note  ^00. 
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WILSON  r.  Lord  JOHN  TOWNSHEND.  1795. 

July  3ls#. 
A  UDRE  Yj  Dowager  Viscountess  Toumskend,  by  her  wfll    Fiwte  woeri 

dated  July  17th^  1783^  reciting,  that  she  was  seised  to  most  elect  be- 
her  and  her  heirs  of  a  capital  mansion-house  called  Balls,  and  ^^^^   •o  an- 
also  seised  and  possessed  among  others  of  the  farms  therein  "^1  ^    ^ 
mentioned,  being  part  of  another  estate  belonging  to  her  called  ^      |.^ 

Daickworth,  annexed  the  said  several  farms  thereby  specified  ehanred  npoD 
to  her  said  mansion-house,  park  and'  lands,  called  BatU,  in  ^  devised  es- 
order  that  the  same  might  accompany  and  go  along  therewith,  tate,  and  a  title 
and  might  be  jointly  subject  to  the  several  dispositions  after  paramonot  to 
mentioned  concerning  the  same.  The  testatrix  then  devised  P-^  <»f  ^  . 
the  said  farms,  parcel  of  her  said  Datchwarth  estate,  so  an-  **? ®  Mtatc  m 

nexed  to  her  estate  called  BcMs.  and  also  the  estate  called    •  '  .  .       . 

.  sioo  taken  by 

Balls,  to  trustees  and  their  heirs  to  the  use  of  her  grandson  y^^^   husband 
John  Townshend,  the  Defendant,  and  his  issue  male  m  strict  under  that  tide 
Hettlement,  with  divers  remainders  over ;  and  as  to  the  residue  does  not  pro- 
of her  Datchworih  estate  not  so  annexed  to  her  estate  called  dnde  her  elee- 
Balls  and  all  other  her  estates  in  the  county  o{  Hertford,  she  ^®"  •  ^^}  ■•  '* 

rave  and  devised  the  same  to  the  aforesaid  trustees  in  trust  to  ^^  "^      f*  y 

the  better  iDle~ 
fieU  the  same;  and  she  directed,  Aat  the  money  produced  by  ^t,„oiD4ioiry 

the  sale  together  with  the  money  produced  by  the  sale  of  her  ^^^  directed  aa 
house  at  Whitehall  held  under  a  lease  firom  the  crown,  which  to  which  would 
ehe  also  directed  to  be  sold,  should  be  disposed  of  in  manner  be  most  for 
following :  that  is  to  say,  that  her  executors  should  in  the  first  her  benefit, 
place  set  out  and  appropriate  a  sufficient  part  thereof  for  the 
purpose    of  answering   and  paying   to  her    grand-daughter 
Atme,  the  wife  of  Richard  Wilson,  for  and  during  the  term  of 
her  natural  life  an  annuity  or  yearly  rent^^arge  of  200/.,  to 
be  to  her  sole  and  separate  use  and  in  no  manner  subject  to 
the  control,  debts  or  engagements,  of  her  present  or  any  after 
taken  husband;  and  the  residue  of  the  money  to  arise  from 
ihe  aforesaid  sales  after  the  said  appropriation,  and  after  the 
death  of  Anne  Wilson  such  part,  as  should  have  been  so  ap- 
propriated to  answer  her  annuity,  the  testatriic  devised  to  her 
grandson  William  Toumshend,  the  only  surviving  son  of  her 
eon  Charles  Toumshend,  his  executors,  administrators  and  as-* 
eigne  $  and  she  appointed  her  trustees  aforesaid  executors* 
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1705.  By  a  codicil  dated  April  27th,  1784,  the  testotrix  declared, 

1^^^^^  in  order  to  avoid  any  possibility  of  mistake  as   to  what  part  of 

17,  her  estate  in  the  county  of  Hertford  was  comprized  or  intend^ 

Lord  John     to  be  by  her  comprized  in  the  devise  of  the    rest  of  her 

Townbhbnu.    Datciworth  estate^  that  the  same  connsted  of  the  manor  of 

Datchworthf  9nd  other  premises  therein  described;  and  she 
revoked  the  bequest  and  direction  made  by  the  will  conceni- 
ing  the  application  of  the  money  to  arise  from  the  sale  of  the 
said  residue  of  her  Datehworth  estate  and  her  house  at  WhUe^ 
hall  subsequent  to  the  appropriation  of  a  sufficient  part  to 
answer  the  annuity  of  Anne  Wilson ;  and  instead  of  the  unap- 
propriated part  in  the  first  instance  and  the  appropriated  part 
after  the  death  oi  Anne  Wilson  being  paid  to.  her  grandson 
William  Toumshend,   his  executorsi   administrators   and  as- 
signs, she  directed  the  same  to  be  Uid  out  in  government  or 
•    real  securities  for  her  grandson  WUliam  Townshend  for  life ; 
and  upon  his  death  the  principal  to  be  equally  divide  amc»ig 
his  children,  and  in  case  of  no  children  to  the  I>efi^ndaiil^ 
her  grandson  Jo  An  Toumshend,  his  executors,   administraton 
imd  assigns. 

The  testatrix  died  in  1788,  The  executors  paid  the  an- 
nuity to  Mrs.  Wilson  till  the  death  of  William  Ttncnshend  in 
May,  1789 ;  at  which  time  they  discontinued  x)ayment  upon 
finding  indentures  of  settlement  of  the  ISth  of  Jtme^  17SS, 
under  which  a  fine  was  levied  of  the  manor  of  Daiehworth 
and  certain  other  premises  in  the  county  of  Hertford,  whidi 
were  part  of  the  premises  directed  by  the  will  and  codidl  to 
be  sold  as  the  rest  of  the  testatrix's  Datehworth  estate  for 
raising  a  fund  for  paying  the  said  annuity  to  Anne  Wilson;  the 
uses  of  which  indentures  and  fine  were  to  Lord  Lynne  fiir 
«life ;  remainder  to  the  testatrix,  then  Lady  Lynne,  for  life; 
remainder  to  trustees  to  preserve  contingent  remainders ;  re- 
mainder to  Charles  Townshend,  second  son  of  Lady  Lynne 
and  his  issue  in  strict  settlement:  remainder  over.  WUUosb 
Townshend  was  the  only  son  of  Charles  Toumshend;  and 
upon  his  death  without  issue  male  and  without  having  barred 
the  estate  tail  Mr.  and  Mrs.  WHsQn  in  her  right,  as  the  ovij 
other  child  of  Charles  Townshend,  entered  into  possession  and 
receipt  of  the  rents  and  profits  of  the  said  manor  and  pre- 
mises,   The  object  of  the  bill  was  to  Establish  the  aimuitj. 

W 
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It  appeared  by  the  answer,  that  the  estate  devised  by  the         1795. 
testatrix  as  the  residue  of  the  Daichwarih  estate  and  all       wTT^oir 
other  her  estates  in  the  county  of  Hertford^  together  with  9. 

the  produce  of  the  sale  of  the  house  at  Whitehall^  produced     l^tA  Johk 
an    annual  income  of  477t   18#,  8rf.  and   that   the    ♦  part  Townshb*b, 
of  the    devised  estate,    that  was  ,  comprised  in   the    settle-      L  J 

ment  produced  a  rent  of  182/.  capable  of  great  improvement 
with  a  considerable  quantity  of  timber  to  the  value  of  1700/. 
The  questions  were,  whether  Mrs.  Wilion  was  put  to  her 
election ;  and  whether  the  possession  taken  under  the  settle* 
ment  was  an  election* 

Mr.Hardinge,  Mr.  Crraham,  and  Mr.  Fonblanque,  for 
the  Plaintiffs. 
This  gift  is  to  a  JUme  covert  with  notice  of  the  coverture ; 
and  she  is  by  the  gift  made  a  /Sme  sole  :  in  which  respect  she 
is  severed  from  her  husband.  She  is  not  considered  as  a 
person,  over  whom  the  marital  right  operates.  The  tacit  con- 
dition is,  that  the  legatee  is  to  elect :  here  the  condition  is  upon 
^fime  sole;  not  upon  her  husband  or  herself  as  a  wife.  The 
act  of  a  fime  covert  will  not  touch  the  right  given  to  her  on 
purpose  that  it  may  never  be  hpr*s  as  a  wife,  but  always  as  a 
fime  sole.  The  entry  by  the  husband  therefore  cannot  bind 
her.  The  legacy  is  for  maintenance,  upon  an  evident  supposi- 
tion, that  her  husband  would  not  maintain  her.  She  has  a 
right  to  take  ^phat  is  given  to  her  separate  use.  If  she  must 
elect,  she  is  not  precluded  by  her  husband's  taking  possession 
jure  mariti.  The  election  must  have  been  upon  the  remainder 
after  the  estate  tail  of  WiUiam  Townshend.  The  question  was 
never  raised,  till  the  bill  was  filed  in  1793;  and  she  is  now 
called  on  to  elect,  when  the  estate  has  devolved  upon  her.  If 
she  is  bound  to  compensate,  it  is  only  to  the  extent  that  she 
would  have  been,  if  she  and  her  brother  had  been  called  upon 
to  elect.  If  he  had  elected  against  the  will,  she  would  have 
been  entitled  to  her  annuity.  So  she  would,  if  he  had  suffered 
a  recovery  and  the  estate  had  been  cast  upon  her.  This  is  a 
devise  to  trustees  to  sell,  not  an  immediate  estate  to  her.  Her 
husband  had  already  as  a  purchaser  acquired  an  interest. 
There  is  now  a  sufficient  fund  to  satisfy  the  intention  without 
^putting  her  to  election.  StrecUfield  v.  Streaifield,  For.  176^ 
went  upon  the  supposition^  that  the  will  would  be  acceded  to« 
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17M. 


Wilson 
Lord  John 

TaifrNtHBND. 


Attorney  General^  Solicitor  General^  Ur.  Mdn^U,  and 
Mr.  Campbell,  for  the  Defendants. 
Lady  TbtoiMA^iicf  had  no  doabt,  that  she  was  entitled  to  the 
Datchworth  estate.     Mrs.  Wilson  is  bound  either  to  brii^  that 
estate,  which  is  her*8,  and  is  enjoyed  in  her  rights  into  the 
general  ^  fund  or  to  give  up  her  ^Umuity.     Though  William 
Towmhend  was  tenant  in  tail  at  the  death  of  testatrix,  it  deei 
not  dejiend  on  the  remoteness  of  the  enjoyment :  but  if  it  ii  a 
present  interest,  though  the  enjoyment  is  future,  it  is  capable 
<^  immediate  value  and  disposition^  and  therefore  is  the  aulgeet 
of  election:  Highways,  Banner,   1  Bro.  C.  C.  514.      Upoa 
this  doctrine,  in  case  of  a  strict  settlement  only  the  first  soo 
would  be  bound ;  and  it  would  apply  even  to  an  express  cona- 
tion.   Her  being  married  and  the  annuity  being  for  ber  sepa- 
rate use  make  no  difference.    It  is  upon  an  implied  conditioii, 
that  the  estate  is  to  be  enjoyed  as  directed.     Cowpet  ▼•  Scoit, 
SP.  Will.  123.    It  is  not  upon  the  ground  of  an  electicm  hdd 
out  by  the  testator :  but  if  they  take  advantage  of  his  igno- 
rance upon  the  subject,    the  answer  is^  that  it  is  not  the 
intentiont 


Reply, 
It  is  impossible  after  Highway  v.  Banner  to  go  upon  the 
nuteness  of  the  interest.  This  case  affords  a  manifest  aad 
sensible  distinction.  The  election  is  forced  upon  a  married 
woman  against  a  right,  that  she  takes  under  the  description  of 
a  ffme  sole,  the  testatrix  having  notice  of  ber  coverture.  It 
is  forced  upon  her  in  another  character,  as  a  wife  under  the 
eontroul  of  her  husband.  Cowper  v.  Scott  was  upon  the  head 
of  satisfaction  betweep  par^snt  an4  child. 


Lord  Chancellor, 
There  have  been  several  orders,  by  which  tbe  Court  has  re* 
ferred  it  to  the  Master  to  see,  whether  it  would  be  fiir  die 
benefit  of  the  wife  to  take  under  or  agamst  the  will  (  78  )•  Here 
it  is  so  very  clear,  the  election  must  be  against  the  will,  that 
it  b  not  worth  a  reference.  The  principle  of  these  cases  b 
very  clear.    The  application  is  more  frequent  here :   but  it 

IS 


(78)  8o  in  the  ca»c    of  an  infant ;    Etrimgiom   v< 
6  Madd.  117. 
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19  recognised  in  Courts  of  law  every  day.    You  cannot  act,         17M. 
you  cannot  come  forth  to  a  Court  of  Justice,  claiming  in  re-       xbT^  ^ 
pugnant  rights.    Upon  that  it  is,  that  a  Court  will  not  allow  «• 

a  tenant  to  set  up  a  title  against  his  landlord.  A  man  may  take     ^^  John 
a  lease  of  his  own  estate:  but  no  Court  of  Justice  will  permit  ToWHSHBNin 
him  to  set  up  his  title  against  his  landlord.  When  you  claim    Tenant  can- 
under   a  deed,  you  must  daim  under  the  whole  deed  to-  not  set  np  a 
gether :  you  cannot  take  one  clause  and  desire  the  Court  to  ^^^  against 
shut  their  eyes  against  the  rest.    Suppose,  in  a  will  a  legacy  his  landlord. 

is  given  to  you  by  one  clause,  by  another  an  estate,  of  which  .        ^  ^     • 

,1  iDg  under  an  m* 

you  are  m  •  possession,  is  given  to  another  person :  while  you  gtmment  most 

hold  that,  you  shall  not  claim  the  legacy.    It  applies  as  Chief  claim  under 
Justice  De  Grey  very  properly  applied  it  in  Lord  DarlingUm  the  whole. 
V.  PuUenejff  to  interests  of  married  women,  interests  imme-      [  ^697  ] 
diate,  remote,  contingent,  of  value  or  not  of  value.    You  can- 
not dispute  the  ownership.    It  applies  in  the  case  of  personal    Election  ap« 
legacies.    If  a  specific  thing  belonging  to  one  of  the  legatees  pUea  to  inle* 
is  by  the  will  given  to  another  person,  the  legatee  cannot  hold  i^*^  ^'  "^^'^ 
both.    He  must  make  himself  competent  to  take  the  legacy  by  "®"   women, 
giving  up  that  specific  thing  (  79  ).    Therefore  the  Court  says        ,. 
there  shall  be  an  election ;  and  gives  an  opportunity  of  elect-  ^^^  oontin* 
ing ;  and  wiU  not  easily  hold  the  election  concluded.    But  if  g^nt,  of  value 
the  party  is  under  restraint,  and  cannot  accomplish  that,  it  ornotof  valne^ 
is  tiie  misfortune  of  tiie  party :  but  the  consequence  is,  tiiat  real  or  per- 
while  he  continues  in  that  situation,  his  claim  must  be  barred ;  ^^^*^^ 
tot  it  is  direcdy  contrary  to  the  intention  and  distribution  of 
the  property.    That  is  in  point  of  law  implied.    As  to  this 
bequest  to  Mrs.  Wilson  for  her  separate  use,  the  Court  cannot 
execute  a  wiU  by  parcels :  it  must  be  totally ;  or  with  regard 
to  the  party,  by  whose  means  it  fisdls,  the  Court  can  do  nothing 
for  that  party.    I  must  perform  the  wiU.    Therefore  I  do  not 
see  a  distinction,  upon  which  I  can  break  in  upon  the  rule 
m  any  degree.    I  can  do  nothing  but  dismiss  the  bill  without 
costs ;  for  she  has  manifestiy  a  much  better  interest,  than  the 
^tatrix  intended. 

(79)  See  the  notes,  ant^.  Vol.  I,  523,  7. 
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Dec.&th,eth. 

1794.  SMITH  V.  Lord  CAMELFORD. 

1795. 
August  ^th* 
Under  marri-  ¥V^  ^  settlement  previous  to  the  marriage  of  Pinciney  Wd- 
age  articles  ifciiMon  and  Mary  Thurlow  in  1735,  I0,OO(ML  part  of  the 
15,0001.  was  fortune  otMary  Thurlow,  and  5000/.  paid  by  Mr.  WiUimM, 
▼as       m  tms-  ^rere  vested  in  trustees  upon  trust,  together  with  5000/L,  cote- 
^toffeih         *th  ^^'^^^^  ^y  ^^'  Wilkinson  to  be  paid  within  ten  years,  or  widiin 
6000/.  cove-  ^^^  y^^'  ^^^  ^^  death,  upon  the  same  trusts,  to  be  laid  out 
sauted  by  the  ^  ^^  purchase  of  real  estates  to  be  settled  to  the ,  use  of 
husband  to  be  Mr.  Wilkinson    for  life  without  impeachment   of  waste;  re- 
paid, to  be  laid  mainder  to  the  use  of  Mary  Thurloto  for  Ufe  in  bar  of  dower; 
o«t  in  land,  to  remainder  to  the  use  of  such  child' and  children  of  the  nar- 

se        tipmi  fiage  in  such  shares  and  proportions  and  for  such  estates  and 
the  bosband  o  .  ir    «: 

mainder  to  the  wife  for  life,  remainder  to  the  use  of  sUch  child  and  chil- 
dren, in  such  shares,  for  such  estates,  and  sabject  to  such  powers  limita- 
tions and  provisions,  as  the  basband  and  wife  or  the  sarvivor  should  ap- 
|K>tnt;  in  default  of  appointment,  to  the  children  in  tail;  in  default  of  issue, 
to  the  husband  in  fee.    The  husband  and  wife  joined  in  a  direction  to  the 
trustees,  reciting  their  resolution  to  invest  the  trust  fund  in  an  estate  lately 
purchased  by  the  husband  for  16,300^  and  directing  them  to  deliver  the  said 
stock,  &c.  to  him  at  the  price  they  were  at  on  the  day  of  the  purchase; 
which  was  done.    The  wife  died.    There  were  two  daughters.    The  father 
by  will,  reciting  the  purchase,  and  that  he  had  not  conveyed  it  to  the  uses 
of  the  settlement,  and  that  it  was  not  his  intention,  that  the  said  purchase 
should  be  an  investment  of  the  trust  fund,  but  that  the  said  fund  with  its 
increase  should  be  taken  out  of  his  personal  estate,  gave  10,000/.  part  of 
the  trust  fund,  in  trust  to  be  laid  out  in  land  to  be  conveyed  to  one  daughter 
for  life  for  her  separate  use ;  remainder  to  her  children  in  tail ;  remainder 
to  the  other  daughter  in  fee ;  for  whom  he  also  appointed  the  residue  of  the 
fund,  but  revoked  that  by  codicil,  reciting  a  portion  given  on  her  marriage. 
Held  1st,  that  grandchildren   are  not  objects  of  the  power,   but  the  excess 
only  would  be  void:  2dly,   the  fund  with   its  increase  was  invested  iix  the 
purchase :  3dly,  there  was  no  appointment  of  the  estate  or  money  due  on 
the  covenant:  4thly,  the  remainders  in  default  of  appointment  are  vested* 
subject  to  be  devested  by  appointment,  and  will  take  efiect  as  to  what  is  ill 
appointed  or  unappointed :  5thly,  the  share  of  the  daughter,  to  whom  the 
portion  was  advanced  on  marriage,  was  thereby  satisfied. 

Husband  is  not  to  account  for  the  income  of  his  wife's  separate  rtrtittr, 
which  she  permitted  him  to  receive. 
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subject  to  such  powers,  limitations,  and  provisions,  as  Mr.  WU*         1795. 

Unsan  should  by  deed  or  will  appoint;  and  for  want  of  such        c'^^^' 

appointment,  to  such  uses  as  Mary  Thurlow  should  appoint ;  ^^ 

in  default  of  appointment,  to  the  use  of  the  children  in  tail;  TjOtA 

and  in  default  of  issue  to  the  use  of  Mr.  Wilkinson  in  fee;    Cambuord. 

with  power  to  the  trustees  of  these  sums  to  change  the  funds, 

tin  the  purchase  should  be  made.     By  deed  of  the  same  date 

Mary  Thurlow  conveyed  all  her  real  estate  and  assigned  all 

her  personal  property  except  the  said  sum  of  10,000/L   to 

trustees  to  her  sole  and  separate  use.    The  only  surviving 

children  by  this  marriage  were  Mary  and  Anne  Wilkinson. 

Mary  Wilkinson  married  Mr.  Snuth  without  the  consent  of 

her  parents ;  and  no  portion  was  given  upon  that  marriage. 

The  securities,  in  which  the  sum  of  15,000^  had  been  invested 

under  the   settlement,   had  been  frequently  changed  by  the 

trustees  acting  under  the  direction  of  Mr.  Wilkinson.     In 

August ^  1752,  Mr.  Wilkinson  purchased  a  freehold  estate  at 

Bumham  ♦  in  the  county  o{  Norfolk  for  the  sum  of  16,30(M:        [  *633  ] 

Part  of  the  purchase  money  was  applied  in  the  redemption  of 

a  mortgage  upon  the  estate:  the  residue  was  paid  into  the 

Court  of   Chancery;    and    a   conveyance  was    directed    to 

Mark  Closer  and  his  heirs,  in  trust  to  convey  to  such  uses 

as  Mr.  Wilkinson f   his  executors,  &c.  should  appoint;   and 

until  such  conveyance  to  stand  seised  in  trust  for  Wilkinson 

and  his  heirs. 

Mr.  Wilkinson  by  his  will  dated  the  1st  of  August,  1768i 
and  duly  attested  to  pass  real  estate,  reciting  the  trust  as  to 
the  sum  of  £0,000/.  to  be  laid  out  in  real  estates  under  his 
marriage  settlement,  that  he  had  received  10,000/.  out  of  his 
wife*s  fortune,  that  he  had  purchased  the  estate  at  Bumham 
in  the  County  of  Norfolk,  but  had  not  conveyed  it  to  the  uses 
declared  by  the  settlement,  and  that  it  was  not  his  intention^ 
that  the  said  purchase  should  be  considered  as  an  investment 
of  the  trust  fund  of  20,000/.,  but  that  the  sum  of  20,000/. 
and  a  surplus  of  861/.  14«.  9d.  arising  by  the  sale  of  the 
stocks,  in  which  15,000/.  part  of  the  said  trust  fund,  had  been 
invested,  should  be  taken  out  of  his  personal  estate  in  lieu  of 
such  trust  money,  and  applied  as  after  mentioned,  gave  and 
devised  to  the  surviving  trusted  in  the  marriage  settlement 
10,000/.  part  of  the  said  sum  of  20,861/.  lif.  9c/.,  m  trust  t6 

lay 
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1796.  hy  out  ibe  sane  in  real  estates,  to  be  conveyed  to  die  lue  of 
his  daughter  Mary  during  her  life,  for  her  sole  and  sepafile 
use ;  remainder  to  the  use  of  trustees  to  preserve  conliBgeiit 
remainders;  remainder  to  the  use  of  all  and  every  the  diild 
and  children  of  his  daughter  Marg^  to  take  mm  tenants  ia 
common,  and  the  heirs  of  the  body  of  aU  and  e^ery  such  ddld 
and  children;  and  for  defiuilt  of  all  such  issue,  remainder  ts 
his  daughter  ^fNT,  her  heirs  and  assigns  for  ever*  The 
residue  of  the  said  sum  the  testatcnr  appointed  to  his  danghtir 
Anne.  He  also  gave  her  a  legacy  of  SOflOOl. ;  and  he  devised 
all  his  estates  fireehdd  and  copyhold  to  his  daughter  Amme  and 
her  issue  in  strict  setdement ;  remainder  to  the  children  of  Ui 
daughter  Mary  and  their  issue :  renudnder  over  in  fee.  He 
also  gave  his  personal  estate  to  his  daughter  Amme  for  life  widi 
limitations  over* 

In  1771  Mrs.  WUkbuam  died.  In  Jufy,  1771,  Anme  WUkbh 
Man  married  Tha$mu  Piii,  afterwards  Lord  Gtmelfbrdf  upon 
which  marriage  Mr^WUkmaom  gave  her  a  portion  of  40,OOQL 
By  a  codicU  dated  the  1st  of  August,  1771,  Mr.  WiUmmm 
reciting  the  will,  the  marriage  of  his  daughter  Anme  and  die 
portion  given  to  h»,  revoked  the  legacy  of  40,0(XML  given  bj 
the  wiU  to  his  said  daughter.  By-another  codicil  dated  the 
t  *  700  ].  S5th  o{ December,  1781,  ^he  devised  other  estates,  purchased 
after  the  execution  of  the  will  and  the  former  codicil,  to  die 
same  uses  as  those  declared  by  the  will  as  to  the  NatfoOc 
estate;  and  he  directed,  that  his  daughters  and  all  persons 
claiming  under  them  should  do  every  necessary  act  for  aetding 
some  copyhold  estates,  whicU  had  belonged  to  their  modier, 
in  the  same  manner ;  and  he  revoked  all  benefit  given  by  hii 
will  to  such  persons,  as  should  refuse  or  neglect  to  do  such 
acts  within  six  months  after  his  decease;  and  he  gave,  not  only 
,  all  such  benefit,  but  whatever  such  person  or  persons  migltf 
become  entided  to  as  his  heir  at  law  or  otherwise  under  hio^ 
to  the  same  uses,  as  far  as  the  law  would  permit,  to  which  he 
had  given  his  Notfolk  estates.  He  gave  his  navy  bills,  amouflt* 
ing  to  about  7000/.  in  trust  to  accumulate  for  the  children  of 
his  daughter  Anne  in  such  shares  as  I^omas  and  Abme  should 
appoint ;  and  he  gave  his  personal  estate,  given  to  his  dang^ 
ter  Anne  for  life,  to  Thomas  PUt,  if  he  should  survive  hit 
wife;  remainder  over  upon  hb  decease  or  marriage  as  ia 
the  will. 
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The  testator  died  in  1784.  A  bill  was  filed  on  the  paft  of  1796. 
die  infimt  8<m  of  Lord  and  Lady  Camelfard  to  have  the  trusts  ^"^ 
of  die  will  carried  into  execution*  In  that  cause  some  evidenqe  x). 

was  given  of  a  purchase  by  die  testator  of  the  real  estates  of  his  ImA 
wife,  setded  upon  her  marriage  to  her  sole  and  separate  use*  Camjbuokb^ 
By  the  decree  made  in  1786  by  the  Master  of  the  BollSf  sitting 
for  the  Lord  Chancellor ,  the  will  and  the  second  codicil  were 
established ;  and  it  was  dedared,  that  no  part  of  die  trust 
fund  had  been  invested  in  the  purchase  of  real  estates;  that 
the  portion  given  to  Lady  Camelford  upon  her  marriage  was 
to  be  conindered  as  a  satisfaction  of  her  share  of  the  trust 
fund  of  20,861/.  14ff.  9d.  and  the  legacy  of  SOfiOOL  given  to 
her  by  the  will;  that  »o  much  of  the  appointment  of  the  trust 
fimd,  as  affected  to  give  limitations  to  die  children  of  the 
I>efendant  Mary  Smith  was  void ;  but  to  effectuate  the  general 
intention  of  the  testator  the  appointment  in  fiivour  of  the 
Defendant  Mary  Smith  and  her  children  was  t6  be  considered 
as  vesting  an  estate  tail  in  die  lands  directed  to  be  purchased 
with  that  share  in  Mary  Smith,  with  remainder  to  Lady  Camel* 
ford  in  fee.  The  decree  directed  an  inquiryi  whether  the 
testator  possessed  himself  of  any  part  of  the  real  or  personal 
estates  of  Matry  Wilkineon  ;  and  declared,  that  whatsoever  he 
should  so  have  received  is  to  be  considered  as  a  debt  due 
from  him,  to  be  answered  out  of  his  personal  estate.  It  waa 
also  directed,  that  the  share  of  die  trust  fiind  appointed  in 
favour  of  *  Mary  Smith  should  be  laid  out  in  land,  and  set- 
tled to  the  use  of  trustees,  in  trust  for  her  and  die  heirs  of 
her  body ;  the  rents  and  profits  to  be  paid  to  her  separate 
use ;  remaind^  to  Lady  Camefford,  her  heirs  and  assigns^ 
fbr  ever* 

After  this  decree  two  bills  of  review  were  filed :  one  by  Mrs* 
Smith,  the  odier  by  the  Plaintiff  in  the  original  cause ;  who 
upon  the  death  of  his  fiither  succeeded  to  the  title.  The 
object  of  the  former  was  to  reverse  that  ]>art  of  the  decree, 
that  declared,  that  no  part  of  the  trust  fund  had  been  invested 
in  the  purchase  of  real  estates,  and  to  have  it  declared,  diat 
the  said  fiind  was  invested  in  the  purchase  of  the  estate  at 
Bumham  in  the  county  of  jYoi/ott  /  and  that  the  said  estate 
was  subject  to  the  uses  and  trusts  of  the  settlement  of  1735, 
Upon  the  evidence  introduced  by  this  bill  of  review  it  ap* 

peared. 
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1706.         peared,  that  upon  the  5th  otJutte,  1753,  Mr.  and  Mrs.  JVil' 

^^^""^  itiMOfi  executed  a  direction  to  the  trustees  of  the  fundi  de* 

Smith 

^^  daringi  that  having  resolved,  that  the  India    stock,  annui- 

Lord  ties,  &c.  standing  in  the  names  of  the  trustees  in  trust  for  them 

Camblford.   should  be  invested  in  the  purchase  of  the  estate  at  Burnlum 

in  Norfolk i  they  desired  the  trustees  to  deliver  to  Mr.  WiU 
Un§on  the  said  stock,  annuities,  &c.  "  at  tlie  price  they  were 
"  at  upon  the  ISth  oi  August  last."  The  stock  was  transferred 
accordingly,  and  a  receipt  given  by  Mr.  Wilkinson  dated  the 
8th  of  i/ifuff,  1753.  A  deed  was  drawn  declaring  this  estate  to 
be  subject  to  the  trusts  of  the  marriage  settlement :  but  that 
deed  was  not  executed. 

The  object  of  the  bill  of  review  filed  by  Lord  Camelford 
was,  that  so  much  of  the  decree,  as  declared,  that  the  appoint- 
ment in  favour  of  Mrs.  Smith  was  to  be  considered  as  vesting 
an  estate  tail  in  her  in  the  lands  directed  to  be  purchased  with 
that  share,  shbuld  with  the  consequential  directions  be  re- 
versed ;  and  that  the  limitation  should  be  to  Mrs.  Smith  for 
Bfe,  with  either  an  inunediate  remainder  to  Lady  Camelford  in 
fee,  or  with  remainder,  as  to  one  moiety  to  Mrs.  Swith  in  t^ 
remainder  to  Lady  Camefford  in  fee ;  as  to  the  other  moietVi 
to  Lady  Camefford  in  fee,  or  in  tail,  with  remainder  to  her  in 
fee.     The  former  relief  was  prayed  upon  the  supposition,  that 
by  the  failure  of  the  appointment  to  the  children  of  Mrs.  Smith, 
the  remainder  in  fee  given  to  Lady  Camelford  would  be  ac- 
celerated :  the  latter  was  upon  the  ground,  that  so  much  of 
the  interest,  as  was  ill  appointed  should  go  as  in  default  of 
appointment.     The  bill  also  prayed,  that  IVIr.  Wilkinson  might 
[  *703  ]       be  declared  a  purchaser  of  the  *real  estates  settled  to  the  se- 
parate use  of  his  wife,  or  entitled  to  all  the  rents  and  profits 
of  her  separate  estate  received  by  him. 

Attorney  General,  Mr.  Hardinge,  Mr.  Graham,  Mr.  Stas- 
ley,  and  Mr.  Hood,  for  Lord  and  hady  Camelford. 
The  decree  has  interposed  a  new  limitation,  in  consequence 
of  which  Mrs.  Smith  will  have  a  better  interest,  and  Ladv 
Camelford  a  worse,  than  was  intended,  and  the  children  of  the 
former  may  be  defeated.  There  is  a  marked  preference  of  one 
daughter  to  the  other,  and  a  marked  intention  to  make  the 
children  of  Mrs.  Smith  ohgects  of  his  bounty  as  distinguished 

from 
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fr<Mn  their  parent  by  the  remainder  limited  to  them  in  all  the 
estates.  If  one  limitation  is  bad  the  rest  are  accelerated : 
FuUer  v.  FuUer,  Cro.  EUz.  422.  Goodrighi  v.  Cornish,  1  SaU^ 
226.      The  reason  is  well  given  in  Robinson  v.  Hardcastle, 

2  Term  Rep.  B.  R.  345;  that  the  limitation  being  void,  it  is 
as  if  it  had  never  been  inserted.  Lord  Thurlov?,  when  he  sent 
that  case  to  law,  2  Bro.  C  C.  30,  and  in  Griffith  v.  Harrison, 
S  Bro.  C.  C.  410,  was  of  that  opinion.  Mr.  Justice  BttUer 
certainly  expressed  a  contrary  opinion,  and  quoted  Alexander 
V.  Alexander,  2  Ves.  640.  That  case  does  not  prove  it ;  for  it 
turned  upon  particular  ciircumstances.  There  the  Master  of 
tie  Rolls  said,  that  where  a  power  is  completely  executed, 
and  more  than  executed,  the  execution  is  good,  and. the  excess 
only  is  void.  Here  a  new  intention  is  substituted  for  a  bad 
one ;  which  is  to  effect  the  general  intent.  It  is  not  possible 
to  state  an  intention  more  contrary  to  the  intention  to  make 
Mrs.  Smith  tenant  in  tail  than  the  intention  to  give  it  in  strict 
setdement.  Can  the  Court  say,  that  because  the  purpose  he 
unquestionably  had  cannot  be  executed,  some  other  intention, 
to  be  called  a  better  or  a  more  general  intention,  is  to  be  in- 
serted ?  One  part  of  the  intention  was  evidently  to  exclude 
the  husband :  but  if  she  takes  an  estate  tail,  he  will  be  tenant 
by  the  curtesy.  All  the  cases  of  liberal  addition  to  a  will  to 
effectuate  the  intention,  as  Targus  v.  Puget,  and  Robinson 
V.  Robinson,  2  Fes.  194,  225,  and  Cory  ton  v.  HelUer,  cited  by 
your  Lordship  in  Lytton  v.  Lytton,  AfBro.  C.  C.  461,  are  go- 
verned by  Lord  Mansfield  *s  distinction  in  Chapman  v.  Brown, 

3  Bur.  1634 ;  that  a  Court  may  imply  an  intention  from  what 
is  expressed,  but  cannot  from  arbitrary  conjecture,  though 
Sounded  upon  the  highest  degree  of  probability,  add  to  a  will 
or  supply  the  omissions.  Chapman  v.  Brown  was  particularly 
relied  upon  by  Lord  Kenyon ;  but  it  affords  no  principle  to 
support  this  decree.  The  certificate  in  Robinson  v.  Hard" 
^  castle  is  founded  upon  the  decree  now  under  review.  Adams 
V.  Adams,  Cowp.  651,  cannot  be  distinguished  from  that  case. 
An  execution  of  a  power  is  only  a  limitation  of  a  use,  and  ope- 
rates, not  to  give  an  estate,  but  to  divest  so  much  of  the  estate, 
as  it  applies  to,  and  is  competent  to  devest    In  Doe  v.  Martin, 

4  Term  Rep.  B.  R.  39,  it  was  settled  after  great  discussion, 
that  the  fee  vested  in  the  children  subject  to  be  devested  by 

Vol.  IL  3  C  the 
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1795.         the  execution  of  the  power.     In  Griffith  v.  Harrisam,  Lord 

Thurlow  could  not  be  brought  to  think,  that  the  faOure  of  one 

estate  could  be  the  foundation  of  another  estate.     Hmnberstam 

Lord  V.  Humbersian,  I  P.  Wilt.  332.     Spencer  v.  The  Duke  of 

Camelford.   Marlborough,  Chan.  Trin.  33  Geo.  II.  (80),  mdNiehottr. 

NichoU,  2  Black.  1 1 59,  are  different.  In  those  cases  the 
general  intention,  which  the  Court  executes,  is  to  carry  on  the 
limitations  as  far  as  possible.  Here  there  is  no  such  general 
intention,  but  one  particular  intention  is  substituted  for  an- 
other totally  inconsistent  with  it.  In  The  Duke  of  Devon- 
shire  v.  Lord  George  Cavendish,  Hil.  22  Geo.  H,  this  was 
never  thought  of.  There  the  doctrine  of  acceleration  was 
recognized. 

Lord  Chancellor. 
Some  difficulties  have  occurred  to  me,  to  which  I  wish  to 
point  the  argument.     It  appears  to  me,  that  it  is  of  absolute 
necessity,  before  I  can  form  a  systematic  opinion  upon  this 
cause,  that  it  should  be  previously  decided,  whether  the  Ik* 
nutations  in  remainder  in  default  of  appointment  are  vested  or 
contingent.    The  question  upon  the  point  was  rather  new  to 
me,  when  it  was  started  in  the  course  of  the  argument.   Very 
different  consequences  may  follow.   If  they  are  to  be  considered 
as  vested,  then  in  the  case  of  this  particular  will  there  were 
vested  estates  tail  in  the  children.     Both  with  regard  to  the 
construction  and  the  operation  of  the  execution  of  the  power 
it  is  not  clear,  at  least  in  my  mind,  that  a  different  rule  £rom 
those  I  have  conceived  to  obtain,  may  not  prevail ;  for  there  is 
a  difference  in  the  nature  of  the  thing  between  a  power  ope- 
rating to  take  away  a  vested  estate'  and  a  power  operating  to 
create  estates.     It  is  matter  of  doubt,  whether  upon  the  sup- 
position of  the  remainder  being  vested  a  defective  execution 
of  the  power  can  have  any  effect ;  whether  it  can  he  good  is 
part  and  bad  in  part,  where  the  effect  is  to  take  away  vested 
interests.    Another  doubt  is,  if  this  is  a  vested  remainder  in 
tail  in  each,  whether  it  is  clear,  that  the  grand-children  are  not 
within' the  operation  of  the  power.     It  must  be  admitted,  that 
all,  who  upon  the  death  of  the  parent  without   appointment 
must  of  necessity  take,  may  take  witiiin  the  power.     Does  it 

not 
(80)  6  Bro.  P,  C.  692. 
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not  appear,  that  if  there  are  vested  estates  tail  in  the  childreiii  1795. 

the  consequence  is  necessarily,  that  one  dying,  leaving  issue  in        g^ixk 
the  life  of  the  parent,  and  the  parent  dying  without  appoint-  v, 

ment,  the  issue  of  that  child  must  take  that  vested  estate  by  I-^^d 

descent  i  If  so,  there  is  a  case  where  grand-children  may  take, 
when  the  estate  vests  beneficially ;  and  therefore  may  they  not 
also  take  as  objects  of  the  appointment  i  It  was  taken  for 
granted  in  the  argument  in  one  of  the  cases  in  the  Court  of 
King's  Bench,  I  think  Adams  v.  AdamSj  that  in  case  of  a  mar- 
riage settlement,  if  the  mother  made  a  settlement  upon  the 
marriage  of  one  of  her  children,  and  executed  her  power,  she 
might  have  made  a  strict  settlement.  I  do  not  know,  that  the 
same  may  not  be  done  by  will.  Another  view  of  the  case  is, 
whether,  if  the  children  take  vested  estates  tail,  all  inserted 
beyond  the  estate  for  life  to  Mary^  and  not  inserted  in  the  gift 
to  Anne  J  ought  to  be  expunged.  Then  the  limitation  would 
stand  thus  :  Mary  tenant  in  tail  of  an  undefined  share,  is 
reduced  by  the  will  to  a  defined  share,  an  estate  for  Hfe  to 
her;  and  in  default  of  her  issue  it  is  given  over  io  Anne.  The 
question  then  would  be,  whether  that  would  not  operate  to  give 
an  estate  tail  to  Mary  ?  The  Attorney  General  said  in  the 
argument,  that  the  point  was  settled  by  the  case  of  Doe 
V.  Martin.  The  peculiar  circumstances  of  that  case  must  have 
impressed  the  Court.  The  justice  of  the  case  required,  that 
the  children,  defrauded  by  a  gross  imposition  of  the  law,  should 
be  restored  to  the  right  they  had  so  lost.  Whether  it  might 
not  have  answered  the  purpose  as  well,  that  the  fine,  part 
of  the  covinous  transaction,  might  have  been  avoided  by  this 
Court,  I  do  not  now  consider.  The  idea  was  taken  up  upon 
the  argument,  that  these  were  not  contingent  interests,  and 
therefore  could  not  be  destroyed  by  the  fine  of  the  husband 
and  wife.  All  rests  upon  the  consideration  of  three  cases : 
Leonard  Lovies^e  Case,  10  Co.  78;  Walpole  v.  Lord  Conway, 
1  Barnard,  153 ;  and  Cunningham  v;  Moody,  1  Ves.  174. 
There  will  be  great  difficulty  in  getting  rid  of  the  force  of  the 
first  authority;  taking  it  to  be,  as  it  was  treated  in  the  argu- 
ment at  the  bar,  nothing  more  than  Lord  Cokeys  opinion.  It  is 
a  dehberate  opinion,  given  upon  a  case  where  he  was  sitting  in 
judgment,  delivered  in  his  work;  and  as  it  has  been  so  often 
quoted,  and  has  led  the  determination  in  modem  cases,  as 

3  C  2  Loddington 


Camklford. 


705  CASES  IN  CHANCERY. 

1795.         Loddington  v.  Kime  (  81 ),  and  Carter  v.  BamadUion  (  82  ),  it 

r^^^^  has  great  weight :  I  do  not  know^  that  they  could  stand,  if 

^^  that  is  not  law.  When  that  case  comes  to  be  considered  with 

Loi^  some  attention,  it  strikes  me,  that  it  was  not  only  the  opinion  of 

Lord  Cokcy  but  was  upon  a  point  absolutely  necessary  to  die 
determination.  There  is  a  confusion  arising  firom  the  inaccu- 
racy of  the  reporters,  or  rather  of  the  editors  of  the  reports, 
from  a  reference  in  the  margin,  which  has  led  to  the  supposi- 
tion, that  it  was  the  same  case  as  that  in  Moor^,  772.  They 
are  relative  to  th«  same  estate,  and  nearly,  not  exactly ,  betweai 
the  same  parties :  but  they  are  perfectly  distinct  cases.  That 
in  Moore  was  determined,  in  the  second  year  of  King  Jamet^ 
when  Anderson  was  Chief  Justice,  and  arose  entirely  upon  the 
will.  There  was  a  dispute  betweefn  the  heir  at  law  of  Ijeomari 
hovtes^  the  daughter  of  his  eldest  son,  and  the  son  of  his 
second  son.  The  latter  brought  an  ejectment,  claiming  under 
a  remainder  in  the  will  of  his  grandfather.  It  was  held,  that 
the  estate  to  Thomaa  the  eldest  son,  limited  lor  500  years  so 
long  as  he  should  have  heirs  male»  was  an  estate- tail  in  him; 
Sclcondly,  That  the  remainder  to  William  was  upon  a  contiiir 
gent  extinction  of  issue  male  and  alienation;  that  I%omas  had 
not  aliened ;  and  therefore  upon  that  ground  that  remainder 
could  not  take  effect.  Moore  adds,  that  the  judgment  was 
reversed.  The  case  in  10th  Coke,  came  on  in  the  1 1th  year  of 
King  James  upon  another  ejectment  brought  upon  another 
part  of  the  estate.  The  parties  contending  were  the  same; 
but  the  daughter  of  Thomas,  who  was  the  heir  at  law,  rested 
her  title  upon  a  quite  different  ground ;  that  the  devise  was 
void  for  want  of  power  in  Leonard  Lovies  to  make  the  wiIL 
That  turned  upon  a  question,  which  takes  up  a  great  part  of 
the  report,  and  which,  as  it  has  not  been  law  for  ISOyeai^ 
must  now  be  involved  in  considerable  obscurity.  The  ancestor 
was  seised  of  estates  holden  in  capite  and  of  socage  estates. 
By  deed  of  feoffment  he  had  conveyed  within  the  statute 
32  Hen.  VIII.  the  lands  holden  in  capUe  and  part  of  those  in 
socage  for  a  provision  for  two  of  his  children;  which  was  ipest- 
mitted  by  that  statute.  By  the  feoffment  more  than  two  parts 
of  his  estates  were  already  disposed  of.     He  purchased  other 

socage 

(81)  1  Salk.  224.  1  Ld.  Raym.  208. 

(82)  1  P.  WiU.  606.    2  £ro.  P.  C.  1. 
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socage  lands ;  and  when  he  made  his  wQl,  all  the  estates  m  his. 
possession  were  socage.  To  make  the  will  good  it  was  neces*^ 
saryy  that  he  should  have  no  estate  holden  in  capite;  for  other- 
wise if  he  had  any  such  estate  at  the  tune  of  making  the  wiU, 
the  devise  would  fail  by  the  statute.  Then  the  point  was 
whether  he  had  an  estate  holden  in  capUe  of  the  crown. 
Under  the  feoffment  he  had  no  estate  in  possession  holden 
in  capUe;  but  he  had  limited  ^the  estates  subject  to  his  own 
power  of  appointment;  which  was  sufficiently  ample  to  give 
an  estate  in  fee  simple.  In  default  of  appointment  the  estate 
upon  which  the  question  arose^  was  limited  to  the  younger 
sons  successively  in  tail  male ;  remainder  to  the  father  in  tail 
male,  then  in  tail  female ;  remainder  to  the  father  in  fee.  The 
question  then  was,  what  was  the  condition  of  the  reversion  in 
the  father,  and  whether  it  was  such  an  estate^  as  under  the 
statute  put  him  in  the  situation  of  holding  an  estate  in  capite. 
That  point  was  disposed  of  by  the  Court.  It  was  therefore 
necessary  to  determine,  whether  the  remainder  in  tail  was 
vested  in  the  son,  or  only  contingent;  for  if  it  was  vested,  the 
reversion  in  fee  was  after  a  vested  estate  tail ;  which  the  law 
holds  of  no  account:  if  it  was  contingent,  the  fiither  was 
deemed  to  have  an  estate,  namely,  in  reversion,  which  the 
statufb  mentions,  (for  it  says  in  possession,  reversion  or  re- 
mainder,) and  to  have  by  that  such  an  interest,  as  would  bring 
him  within  the  restriction  not  to  devise  all  the  socage  lands  (83). 

The 


(83)  This  distinction  between 
reversioDS  after  coDtiDgeDt  and 
after  vested  estates  tail  as  not 
easily  to  be  collected  from  Lo- 
me$^s  Case.    In  Lord  Coke^%  Re- 


moved and  resolved  by  the 
Court  is,  that  a  reyersion  after 
a  vested  estate  tail  of  land  in 
capite  would  bring  the  devisor 
within  the  statute.    Nor  is  it 


port,  p.  86«  it  is  said,  the  Chief    strictly  correct,  that  a  reversion 
Justice  held,  that  by  the  power    after  a  vested  esUte  tail  is  of  no 


all  the  uses  were  in  contingency ; 
and  the  conclusion  drawn  against 
the  devise  is,  that  therefore  in 
the  mean  time  the  use  of  the  fee 
vested  again  in  L.  L.  tiie  grand- 
father; who  then  was  seised  of 
lands  held  ta  capite.  In  the  same 
case,  p.  80,  one  of  the  points 


account  In  the  instance  of  an 
estate  tail  in  lands  to  be  pur- 
chased the  interest  in  remainder 
or  reversion  is  so  far  regarded 
and  protected,  that  the  tenant  in 
tail  cannot  take  the  money  un- 
der the  statute  40  Geo,  III.  c.  56, 
until  the  period,  when  a  reco- 
very 


1705. 
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1795.         The  resolution  was  in  favour  of  the  daughter  of  the  eldest  son, 

^•^^^^  the  will  being  invalid ;  that  the  father  had  no  power  to  devise. 

Smith 
^^  because  the  reversion  being  only  subject  to  contingent  estates 

Lord  tail,  which  might  never  arise,  was  such  an  interest,  as  brought 

Camblford.  JjJjj^  within  the  statute.    Therefore  the  resolution  of  that  pomt, 

whether   the  remainder  was  vested  or  contingent,   was  not 

merely  a    point   of  speculation,  as  it  has  been  thrown  out. 

Unless  it  was  determined,  the  determination  for  the  daughter 

could  not  stand.    This  case  is  quoted  in  a  great  number  of 

books,  and  in  modem  books ;  so  that  I  take  it  to  be  a  case, 

that  it  is  difficult  to  shake  by  any  criticism  upon  it,  and  that  it 

stands  as  a  rule  of  law,  and  you  will  find  it  difficult  to  answer 

not  only  the  authority  of  Lord  Coke,  which  ought  now  to  have 

some  weight,  but  also  his  reasoning  upon  it ;  which  goes  upon 

this ;  that  where  an  estate  is  so  limited,  that  it  is  absolutely  un- 

pertain^  whether  it  can  take  effect  or  not,  it  must  be  oonfingeDt 

and   not  vested.     It    is  rather  difficult  to  answer  that.     In 

S  Ld.  Raym.  1150,  it  is  said,  that  Powell^  Justice,  observed, 

^t  it  was  a  doubt  made  in  Leonard  Laweis  Case,  whedier 

a  remainder  could  be  Hmited  after  a  contingent  fee.     Notwith^ 

irtanding  the  authority  of  Powell  that  was  not  part  of  Loid 

Coke's  doubt,  as  he  says.    I  take  it  to  be  at  least  a  doubt  at 

this  day,  whether  a  remainder  can  be  limited  after  a  contingent 

fee  given ;   that  many  modem  cases,  if  they  do  not  decide, 

that  it  cannot,  make  it  very  doubtftil:  but  the  criticism,  as 

r  •707  ]      api)lied  to  Lord  Coke's  opinion,  fails.     He  does  ♦not  enter 

into  that  question :  but  his  proposition  is,  that  the  reversion 
after  a  vested  remainder  would  not  satbfy  the  words  of  the 
statute,  but  after  a  contingent  remainder  it  would.  In  Wcdpok 
Y.Lord  Conway,  3  Barnard,  153,  the  report  of  which  is  sup- 
ported by  a  gentleman  very  accurate,  and  who  has  examined 
the  Register's  Book,  IjordHardwickewas  of  opinion,  that  the 
remainder  in  default  of  appointment  was  only  contingent.  It 
is  supposed  from  Cunninghqm  v.  Moody ^  1  Ves.  174,  that  he 

had 

very  might  have  been  suiTered.  tp  be  devested  by  execation  of 

It  is  proper  to  observe  here,  the  power ;  which  is  also  taken 

that  the  Lord  Chancellor  aban-  to  be  cl^ar  law  by  his  Lordship, 

doned  bis  first  impression ;  and  post,  Vol.  V,  748,  and  in  seTP- 

in  the  result  of  this  case  held  ral  sabseqaent  authorities.    See 

tlic  remainders  vested,  subject  the  uote|  antCi  Vol.  I,  30Q. 
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had  changed  his  opinion.  I  dare  say^  the  moment  WcJpole  v.  t7d&. 
Lord  Conway  was  brought  to  his  recollection,  the  only  doubt  g^JC^ 
he  had  was,  how  it  came  to  be  quoted  at  all  upon  that  case ;  «. 

for  in  that  the  remainder  was  not  only  vested,  but  had  taken         l^v^ 
effect  in  possession.     The  money  agreed  under  articles  to  be 
laid  out  in  land  was  never  laid  out.    The  father  died.    The 
power  of  appointment  was  not  executed.   .  The  money  was 
paid  over  to  the  daughter,  who  was  under  the  articles  entitled 
to  an  estate  tail.     The  first  question  was,  whether  the  fund 
was  not  still  to  be  deemed  land  in  this  Court.   Lord  Hardwicke 
was  clearly  of  opinion,  that  it  still  remained  as  land.     Then 
the  only  question  at  all  nice  was  with  regard  to  the  reversion 
in  the  father.     The  daughter,  to  whom  the  money  was  paid, 
was  by  one  venter.    The  claim  was  set  up  by  the  daughter  by 
another  venter.     The  question  was,  whether  the  latter  after 
the  death  of  the  former  should  take  the  whole  reversion  as 
heir  to  her  father,  and  whether  any  part  of  it  vested  in  the 
daughter,   in  whom  the  estate  tail  vested.     Lord  Hardwicke 
determined,  and  very  justly,  upon  the  principles  of  the  com- 
mon law,  that  the  reversion  in  fee  of  the  father  did  not  vest 
in  the  daughter  during  the  continuance  of  the  estate  tail,  so  as 
to  prevent  its  going  over  to  her  sister  of  the  half  blood ;  and 
that  when  the  estate  tail  expired,  the  reversion  in  fee  descended 
only  to  the  only  remaining  daughter.    He  referred  to  KeUow 
V.  Itowden {84f).     That  case  was  determined  upon  Bro.  Abr. 
tit.  Descent y  pL  30,  where  the  very  case  is  put  of  issue  by  two 
venters,  and  an  estate  tail  in  the  issue  of  the  first  venter,  the 
reversion  in  the  father  in  fee ;  and  it  was  held,  that  the  whole 
passed  over  to  the  only  surviving  child.     The  reasoning  in  the 
case  there  cited  from  the  Year  Book  is,  that  it  is  quasi  poS' 
sessio  fratris.     Doe  v.  Martin,    has  gone  entirely  upon  tlie 
authority  of  Cunningham  v.  Moody :  but  nothing  in  that  case 
implied,    that  Lord  Hardwicke    had   changed   his   opinion. 
Whether    these   remainders   in   de&ult   of  appointment  are 
vested  or  contingent  is  a  point  of  vast  consequence;  of  which 
I  do  not  quite  see  the  extent;  and  unless  I  can  first  establish 
*that,  I  am  steering  a  course  without  a  rudder.     I  do  not      [  ^708  ] 
know,  that  it  is  possible  to  avoid  going  against  the  one  case 
or  the  other. 

(84)  dMoi.  253.    Carth.  12(l< 
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SoUciiar  General^   Mr.  MamfieUj  and  Mr.  Steele^  for 
Mrs.  Smith, 
The  whole  appointment  ought  to  be  considered   as  Toidi 
because  the  intention  cannot  be  answered ;  and  then  Mrs.  Smitk 
would  take  an  estate  tail  in  a  moiety.     It  is  impossible  for  the 
Court  to  conceive  what  the  testator  would  have  done,  if  he  had 
been    told,    that  •he  could  not  appoint  to  the   children  of 
Mrs.  Smith,  and  informed  of  the  effect  of  revoking  the  dispo- 
sition in  favour  of  Lady  Camefford,  by  which  so  much  was  left 
to  go  as  in  default  of  appointment.    It  is  clear  from  Alexander 
V.  Alexander  and  Robinson  v.  HardcaetlCf  that  the  remainder  to 
Tiady  Camelford  is  void,  because  depending  upon  the  prior 
illegal  limitation.    Then  if  the  appointment  to  Mrs.  Smith  for 
life  is  the  only  good  one,  all  the  rest  is  undisposed  o£     If  any 
eflfect  can  be  given  to  the  appointment  for  Lady  Camelford, 
the  consequence  must  be,  that  Mrs.  Smith  must  take  an  estate 
taiL     The  intention  is  dear,   that  she  should  take  only  in 
default  of  issue  of  Mrs,  Smith.    As  to  Mrs.  SmiiX's  taking  a 
better  estate  than  was  intended,  that  was  the  effect  mHumber- 
ston  V.  Humberston,  LofAeds  Case  in  Moore^  and  Robinson  v. 
Robinson,  1  JBiir.  S8.    This  is  like  the  case  put  by  Croke  in 
3  Bulst,  \9^i  9l  devise  of  Blaciacre  to  the  eldest  son  and  his 
heirs  for  his  portion,  and  of  Whiteacre  to  the  youngest  son  for 
his  portion,  omitting  the  word  '^  heirs  :**  the  latter  shall  take 
the  same  interest  as  the  former.    Hucks  v.  Hucis,  2  Ves»  56& 
As  to  the  natiure  of  the  interest  in  default  of  appointment. 
Lord  Coke's  opinion  in  Leonard  Lovies's  Case  is  questionable 
upon  principle,  and  has  been  over-ruled  by  later  decisions.  The 
reason  given,  because  upon  a  futiure  contingent  it  may  eith^ 
vest  or  never  vest,  as  the  contingent  shall  happen,  would  make 
every  remainder  in  a  settlement,  where  there  is  a  power  of  re- 
vocation, contingent  likewise.     According  to  this  doctrine  it  is 
doubtful  and  uncertain,  whether  it  will  ever  vest  or  not.    A 
power  of  appointment  is  the  same  thing ;  for  it  is  a  power  to 
revoke  the  uses  limited  and  to  appoint  others  in  lieu  of  them. 
The  resolution  in  Albany's  ^Case,    1  Co.  Ill,  that  the  power 
of  revocation  might  be  extinguished  by  release,  is  upon  the 
principle,  that  the  estate  is  vested,   subject  to  be  devested. 
Afler  the  death  of  Mrs.  Wilkinson,  when  no  other  objects  could 
^he,  the  power  of  appointment  might  have  been  released  to 

these 
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these  two  daughters,  and  their  estate  ndight  have  been  mad^ 
absolute.  The  final  decision  of  Walpote  v.  Lord  Conway 
upon  farther  directions  was,  that  though  one  of  the  four 
daughters  died  in  the  life  of  Lord  Conway^  the  son  of  another 
of  them  took  a  fourth  by  descent  from  his  mother  as  heir  of 
her  body.  That  must  have  been  upon  the  ground,  that  the 
interests  were  vested,  liable  to  be  devested  by  the  appointment. 
In  Doe  V.  Martin  the  Court  adopted  the  opinion  in  Cunnings 
ham  V.  Moody:  but  the  final  decision  of  Walpole  v.  Lord 
Conway  was  not  before  them.  This  subject  is  treated  in  a 
very  masterly  manner  in  Feame's  Cont.  Rem.  4th  edit.  343,  ^c. 
In  the  case  of  portions  for  children  and  a  variety  of  other  cases 
of  personal  property  a  power  of  appointment  is  not  considered 
as  having  the  effect  suggested.  The  marginal  note  in  Dy.  127 ^ 
is  contrary  to  Lord  Coke*a  idea.  Those  notes  are  generally 
attributed  to  Chief  Justice  Treby. 


1796. 


Smith 

Lord 
Camblfobsi 


Mr.  Campbell^  for  the  children  of  Mrs.  Smith. 
The  intention  was  to  give  a  power  to  appoint  as  Mr.  Wilkin^ 
son  has  appointed.  In  none  of  the  cases  are  the  words  so 
extensive  as  these,  except  in  the  Duke  of  Devonshire  v.  Lord 
George  Cavendish  (85);  where  the  Court  were  of  opinion  in 
favour  of  the  appointment.  Parties  taking  under  a  power  are 
to  be  considered  as  taking  at  the  time  of  the  execution,  not 
the  creation  of  it :  otherwise  an  appointment  by  will  to  a  per- 
son dying  in  the  life  of  the  testator  would  not  lapse. 


Attorney  General,  in  reply. 

That  the  remainders  in  default  of  appointment  are  vested 
is  certainly  rather  the  doctrine  of  this  day  than  the  result  of 
all  the  decisions  upon  the  subject.  But  if  Doe  v.  Martin  had 
not  been  decided,  yet  upon  the  distinction  between  such  cases 
as  Leonard  Lovies*s  Case  and  cases  upon  marriage  articles  or 
devises  executory  in  their  nature  these  remainders  are  vested 
subject  to  be  devested;  for  the  Court  would  insert  words  to  give 
vested  interests  subject  to  be  devested.  The  general  result  of 
the  cases  is,  that  where  in  default  of  appointment  there  are 
words  of  gifl  to  those  persons,  who  are  the  objects  of  it, 

those 

j(85)  In  the  King^s  Bench.  HiL  22  Geo.  IIL  sUted  2  Term  Sep, 
B>  R.  245,  in  Robinson  v.  Hardcastle. 


Smith 

9. 


710  CASES  IN  CHANCflRr. 

1705.  those  r^nainders,  whether  of  real  or  personal  estate^  are 
vested,  subject  to  be  devested :  BellasU  v.  UthwaU,  1  Atk. 
4^.     Coleman  v.  Seymour,  1  Ve^.  209.  2  Ves.  90S.    WiUiams 

Lord  V.  ne  Duke  of  BoUon,  before  Lord  Tkurlawi86).     If  the 

Camblford.  grond-chadren  cannot  take  by  purchase,  the  first  question  is, 

can  Mrs.  SmUk  take  an  estate  tail:  if  not.  Lady  Camdr 
ford  is  either  entitled  in  fee  immediately  expectant  upon 
Mrs.  SmitVs  estate  for  life  under  the  will,  or  tbe  title  of  both 
is  to  be  looked  for  in  the  articles,  or  rather  in  such  a  convey- 
ance, as  would  be  a  good  execution  of  them ;  and  as  if  there 
had  been  no  appointment  of  that  proportion  ^  of  the  estate, 
they  would  have  been  tenants  in  common  in  tail  with  cross- 
remainders  ;  remainder  to  them  in  fee.  It  is  absurd  to  say, 
that,  because  the  testator,  if  he  could  give  to  the  children  of 
Mrs.  Smith  as  purchasers,  meant  in  that  case  to  postpone 
Lady  Camelford,  he  meant  to  defer  her  title  till  the  end  of  the 
existence  of  those  children,  though  they  could  not  take  in  any 
way.  Suppose  one  moiety  had  been  given  to  Mrs.  Smith; 
remainder  to  her  children  as  tenants  in  common  in  tail  as  pur- 
chasers ;  remainder  to  her  in  fee.  If  that  is  an  implied  estate 
tail  with  remainder  in  fee  to  herself,  she  might  insist  upon 
having  it  as  money.  It  is  an  abuse  of  words  to  say,  the 
intents  are  consistent,  if  the  particular  intent  is  to  give  a 
limited  interest,  and  the  general  intent  to  enable  the  party  to 
take  it  as  money  without  giving  any  thing  to  those,  in  whose 
favour  you  admit  a  particular  intent.  In  Humberstam  v.  Hum- 
berston  the  testator  was  fully  master  of  his  own  property.  If 
the  testator  had  devised  an  estate,  of  which  he  was  owner  in 
fee,  along  with  the  estate,  over  which  he  had  this  power,  tbe 
Court  must  have  held  it  an  estate  for  life  only  in  Mrs.  Smitk. 
Can  the  very  same  words  have  with  regard  to  one  subject 
one  effect,  with  regard  to  another  an  effect  directly  contrarj; 
and  in  a  case,  in  whidi  to  give  them  that  effect,  one  party 
is  robbed  of  a  vested  estate  ?  In  the  case  in  Bulstrode  the 
testator  had  the  whole  property  in  him  to  dispose  of  as  he 
thought  proper:  from  the  words  he  used  there  was  an  impli- 
cation, that  the  elder  should  have  no  more;  and  he  might 
•have  prevented  him  from  having  any  thing;  there  was  nothing 
vested.    Hucks  v.  Hacks  was  upon   marriage  articles  very 

loosely 
(8tf)  3  CVwe>  P.  mU.  268,  n.  1. 
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loosely  drawn:   the  husband  had  the  whole  property:    the  1795* 

Court  held,  he  should  execute  his  covenant  as  far  as  he  could»        Smith 

the  intention  being,  that  the  issue  should  have  the  estate.     In  v. 

Chapman  v.  Brown  the  mbtake  enabled  the  Court  to  execute         ^^'^ 

the  intention  better.     The  appointment  to  Lady  Camelford 

cannot  exclude  ^her  from  what  b  to  be  considered  as  unap*      [  ^711  J 

pointed.    That  has  never  been  done,  where  no  such  intend 

tion  is  expressed ;  though  Lord  Thurhw  was  inclined  to  think) 

such  a  rule  would  be  more  consonant  to  a  just  distribution* 

But  if  that  was  the  general  principle,  it  could  not  hold  in  this 

case ;  for  there  cannot  be  negatively  an  absolute  appointment 

to  Mrs.  Smith,  where  the  express  appointment  has  restrained 

her  to  an  estate  for  life.   Why  is  not  the  ulterior  limitation  to 

be  brought  forward  ?    Why  is  it  clearly  not  to  take  place 

unless  in   default  of  issue  of  Mrs.  Smith  ?    It  is  dear,  he 

never  intended,   she  should  have  the  power  of  preventing 

it  (87).  ^^^ 

Lord  Chancellor  (after  stating  the  case,)  1795. 

As  to  the  objects  of  the  power  of  appointment  Lord  Kenr  Auguti  5lA« 
yon  was  of  opinion,  in  which  I  entirely  concur,  though  I  thought 
the  question  for  a  long  time  liable  to  doubt,  that  it  could  not 
extend  to  the  children  of  the  children  ( 88  ) ;  and  therefore  that 
all  inserted  for  them  was  beyond  the  limits  of  the  power,  and 
therefore  void ;  as  it  could  convey  no  benefit  to  them :  but  it 
being  apparently  the  intention,  that  not  Mrs.  Smith .  alone 
should  be  personally  benefited  for  her  own  Ufe,  but  that  an 
estate  should  pass,  by  which  her  children,  the  grand-children 
pf  the  testator,  should  be  benefitted,  he  held,  that  it  should 

be 

(87)  Upon  the  26th  of  Jaaic*  (88)    See  Bristow  v.  Warde, 

ary,  1795,  th,eso  causes  were  ar«  Bouiiedge  v.  Dorril^  Whistier  v. 

gued  upon  the  point   of  elec-  Webster,    ante,   330,  367,  3(J7: 

tion,  raised  for  the  children  of  Post,Croifipev.  Barroir,Vol.  IV, 

Mrs.  Smith  against  Lady  Camel"  681.    Srmdeneli  v.  Ehoei,  VII, 

ford  i  and  Whistler  v.  Webster,  882.    Upon  the  general  subject 

4inte,   367,  was  cited.    As  the  of  appointment     see  Bogle    v. 

subject  has  been  so  freqaently  The    Bi^op    of  Peterborough^ 

and  so  lately  discussed,  the  ar-  ante^  Vol.  I,  29p,  and  the  note 

gaments  are  omitted.    See  the  in  p.  310, 

noitf  ante,  Vol.  I,  529,  7^ 


\ 


^11 


CASES  IN  chancery; 


I7d& 


Smith 

V. 

Lord 
CamblpokI). 


[  •712  ] 


be  execated  ey  pres,  and  should  take  efiect  by  gmng  her 
an  estate  tail;  and  under  the  circumstanoesy  and  if  the  neces- 
sity of  the  case  obliged  the  Court  to  consider  how  to  dispose 
of  this  strange  execution  of  the  power,  I  should  feel  mjself 
▼ery  much  inclined  to  adopt  the  idea  he  pursued ;  tfainkiiigy 
that  in  these  questions,  where  the  person,  in  whom  the  power 
is  vestedi  has  not  executed  it  properly,  has  ajflfeeted  to  dor 
iBore  than  he  was  empowered  to  do,  and  all,  that  is  done,  can- 
not be  carried  into  effect,  there  is  but  one  pcMsible  alternative; 
either  to  hold,  that  there  is  no  appointment,  or  to  execute  the 
good  part  of  the  intention  as  &r  as  it  can  possibly  be  carried. 
The  general  *  current  of  authorities  has  been  very  fiiTouraUe 
to  support  the  execution  of  the  power,  as  far  as  it  can  be  sap* 
ported,  and  to  reform  all  that  is  done  irregularly,  as  fiu*ss 
pOssiMe.    There  are  many  authorities  for  that,  to  which  I  ds 
not  mean  now  to  refer,  because  the  opinion,  I  shall  deUrar, 
takes  rather  a  different  direction,  though  in  substance  eomsig 
to  the  same  point  as  Lord  Kentfon^s.    A  parent  distributing 
among  children  is  exercising  a  judgment.    Here  it  would  be  a 
▼ei^  harsh  cimstruction  to  hold,  that  Mrs.  j^mi/A  should  take  only 
for  life;  that,  the  children  not  coming  within  the  scope  of  the 
power,  no  more  should  go  to  her  of  that,  which  was  manifesdy 
intended  for  her  and  her  family.    We  always  refer  to  what  he 
would  have  done,  if  well  advised  and  informed  what  he  could 
not  do*     It  is  impossible,  that  he  meant  to  cut  her  down  to 
that  narrow  interest,  which  alone,  as  he  has  executed  bis 
power,  she  could  take.     No  harm  is  done,  if  it  is  considered 
as  no  appointment ;  for  then  I  have  recourse  to  the  marriage 
settlement,  and  am  executing  an  instrument  undoubtedly  made 
according  to  the  intention.    The  facts  in  this  case  upon  tbe 
evidence  introduced  by  the  bill  of  review  are,  that  after  the 
'execution  of  tliis  settiement  in  1735,  Mr.  Wilkinsan  being  a 
man    of  business,    and    understanding   money    transactions, 
though  the  fund  was  put  in  the  names  of  trustees,  yet  the 
trustees,  acting  under  his  direction,  had  managed  the  funds, 
had  shifted  them  sometimes  into  one  stock,  sometimes  into 
another,  sometimes  vesting  them  in  lottery  tickets,  which  he 
.took  out,  and  placed  the  value  in  a  banker's  shop.     He  had 
the  managemient  and  the  profitable  arrangement  of  the  money 
up  to  tbe  year  1752,  when  he  became  a  purchaser  of  an  estate 
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in  this  Court.    In  1753  he  had  come  to  a  positive!  decision  to 
^ell  this  estate  to  the  trust ;  and  the  manner,  in  which  it  is 
expressed,  leaves  no  doubt,  not  only  that  it  was  a  floating  pur- 
pose, that  might  be  carried  into  execution  in  part  or  in  the 
whole,  or  dropped  entirely,  but  that  it  was  fixed ;  for  as  in 
fthe  terms  of  the  marriage  settlement  the  trustees  were  di- 
rected to  be  governed  by  the  appointment  and  approbation  :Of 
Mr.  and  Mrs.  Wilkinson^  they  executed  a  direction  to  the 
trustees  in  plain,  distinct  and  definitive  terms,  reciting  their 
resolution  to  invest  the  stock  and  annuities  in  the  purchase 
of  the  estate  at  Bumham  in  Norfolk,  and  directing  them  to 
'deliver  the  said  stock  and  annuities  to  Mr.  Wilkinson.    How 
to  deliver  them?    ^^At  the  price  they  were  at  upon  the  13th 
"of August  last."    Itvrasnot  therefore  a. mere  accommodar 
•tion  to  him ;  for  the  terms  would  not  apply  to  such  a  ^  trans- 
action :   but  if  the   intention  was   to  invest  the   trust   fund 
in  that  purchase,  it  is  a  perfectly  proper  intention  to  take  the 
funds  at  the  price  they  were  at  upon  the  day  the  estate  was 
.bought.     They  had  a  right  to  exercise  their  pleasure,  that  it 
should  be  so  vested.     The  stock  was  accordingly  transferred 
and  a  receipt  given;  and  in  execution  of  this  purpose  a  deed 
was  drawn  subjecting  the  estate  to  the  trusts  of  the  marriage 
:settlement.      That  deed  remained  unexecuted.     The  decUir- 
ration  therefore  in  the  will,  that  he  had  not  vested  the  trust 
fund  in  the  purchase  of  an  estate,  is  not  true.    It  may  be  fop- 
getfulness  or  mistake:  but  it  was  clearly  not  true;  for  on  the 
Sth  oijune  1753,  when  the  trust  fimd  pas&ied  from  the  trustees* 
according  to  this  evidence  they  declare  an  actual  {nvestmcaat. 
From  that  day  the  trustee  Clos^  stood  seised  to  the  uses  and 
trusts  declared  by  the  settlement  of  1735.    That  settlement 
had  paid  the  price  of  the  estate.    The  equitable  interest  of 
that  estate  became  then  limited,  whatever  the  estate  at  law.  was, 
in  such  manner  as  an  estate  purchased  by  these  trustees  and 
conveyed  by  the  trustees  themselves  would  have  been.    No 
other  uses  could  have  been  appointed  by  Mr.  WUkimon  but 
^uch  as  were  consistent  with  the  investment  of  the  trust  fund. 
Therefore  it  is  the  common  case,  where  an  ^tate  is  purchased 
with  the  money  of  .i^.  but  no  uses  are  declared:  in  Equity  it 
belongs  to  the  owner  of  the  money.    It  was  invested  with  his 
consent  and  expressly  by  his  order.    The  consequenea  js»  the 
appointment  in  the  will,  of  Mr.  Wilkimon  cannot  be  supp^vrted 
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17M.         «B  an  appointment  of  the  estate.     He  declared  not  only  no 


uses  of  the  estate  purchased^  but  m  hostility  and  opporatkm  to 

^^  an  app<nntment  of  the  uses  of  that  estate*     The  consequence 

Lord  b  evident  that  it  cannot  operate  upon  the  land.    Then  to  whom 

CAMBLFORD.   ^^^^  j^  belong?    To  those^  who  in  default  of  appcnntnient  had 

by  the  express  terms  of  the  settlement  an  estate  tail  giren  to 
them.    The  two  daughters  became  upon  the  8th  of  Jume  en- 
titled in  Equity  to  an  estate  tail  in  this  land,  subject  to  be 
devested  by  the  execution  of  the  power,  or  the  existence  of 
other  children,  who  would  take  equal  shares  with  them.    At 
to  Mrs.  Smithf  no  circumstance  has  happened  to  rary  the  right 
the  law  gives  to  her.    As  to  Lady  Camelford,  a  very  material 
circumstance  has  taken  place,  which  has  put  her,  as  at  his 
death  totally  in  his  power ;  viz.  the  portion  of  40,0002.  given  to 
her  upon  her  marriage,  when  her  interest  under  the  appoiD^ 
ment  was  contingent  and  uncertain  in  respect  of  the  possibilitj 
of  the  existence  of  other  children.    Upon  the  whole  train  ot 
authorities  upon  the  head  of  satisfaction  (89)  he  has  satisfied 
[  ^714  ]      all  the  interest,  that  she  could  as  a  ^  creditor  set  up  in  oppo- 
sition to  any  act  of  his  will  with  regard  to  her  provirion  under 
the  marriage  settlement.    By  the  codicil  Mr.  WUimson  plaialy 
imderstands  it  so.    The  consequence  is  obvious.    At  his  desA 
his  will  as  to  Mrs.  Smith  was  no  appointment  of  the  land.    As 
to  Lady  Camelfwrd  it  operated  absolutely  as  a  bar  to  any  daim, 
that  could  be  set  up  by  her  as  entitled  as  a  creditor  to  ai^ 
equitable  interest ;  for  he  by  satisfying  all  she  is  entitled  to 
stands  in  her  place.     Therefore  he  very  justly  and  property 
revoked  all,  that  respected  her.    By  the  terms  of  the  settle- 
ment the  reversion  in  fee  of  the  estates  to  be  purchased  with 
the  trust  fund  is  settled  in  Mr.  Wilkinson.    Therefore  the  re- 
version in  fee  will  go  as  the  general  residue  of  his  real  estate. 
It  will  operate  fully  quoad  the  reversion :   but  as  to  what  is 
subject  to  appointment  it  cannot  operate  against  Mrs.  Smti, 
who  had  lio  satisfaction,  unless  so  far  as  a  complete  and  wefl 
Father  having  executed  appointment  will  take  it  from  her.     Even  a  wdl  exe- 
power  to  ap-    cuted  appointment  could  not  take  from  her  one  moiety;  for 
point  among     ^      j^  j^^  ^^^ j  ^^^  hhnself  to  all  Lady  Camelford  could 

children   and  i  • 

...  dann, 

porchasmg  the  _,  ^.         •*,«,^r,* 

share  of  one  ^^^^  ^^^'  EUimm  v.  Caokton,  Bough  v.  Bead,  Vol.  1. 100.  257, 

cannot  by  ap-     "^  *®  ^^**  112, 25». 

pointment  entitle  litmaelf  to  more  than  the  share  of  that  chHd  in  deftralt 

of  appointment.   « 
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clainii   it  could  be  only  to  that  she  could  claim  absolutely  179t. 


against  the  other  daughter.     He  could  not  make  an  appoint-         ^^V 
ment  in  truth  beneficial  to  himself:  but  in  truth  he  has  not.  i^. 

Whether  I  take  it  as  no  appointment,  or  as  an  appointment  so  ImtA 

far  as  he  has  made  any  good  appointment,  the  effect  is  the  same.  ^ 

The  estate  to  Mrs.  Smith  for  life  is  so  far  good.   Then  all  after 
her  estate  for  life,  intermediate  between  that  and  the  reversion 
in  fee  expectant  upon  the  estate  tail  in  his  daughters,  is  to  be 
struck  out  as  no  appointment.    The  consequence  is,  that  inter? 
mediate  interest  is  to. go,  as  if  no  appointment  was  made,  acr 
cording  to  my  deci^ee  in  Bristow  y.  Warde,  ante,  386.    Then  aU 
the  intermediate  interest  prior  to  the  reversion  in  fee  expectant 
upon  the  estate  tail  in  them  both  is  unappointed ;  and  the  two 
daughters  would  take  it  equally.    Lady  Camelford  is  disposed 
of  by  the  interest  given  to  her  upon  her  marriage ;  but  nothing 
was  given  to  Mrs.  Smith  ;  and  the  consequence  is  she  takes  an 
estate  tail.    Therefore  there  is  only  this  difference ;  that  under 
the  original  settlement  she  would  have  an  estate  tail  at  once, 
and  in  this  Way  an  estate  for  Ufe ;  remainder  to  herself  in  tail ; 
which  is  the  same ;  for  her  life  estate  is  moulded  into  it.     Sq 
far  as  to  the  land.    I  am  likewise  of  the  same  opinion  as  to  the 
money ;  that  in  the  same  view  of  the  case  the  money  not  being 
laid  out  in  performance  of  his  covenant  must  be  laid,  out  to  the 
same  uses.     Then  it  occurs,  that  Mr.  Wilkinson  has  made  an 
inequality  as  to  the  fund,  which  was  increased  by  861/.  llf.  9dU 
That,  I  am  clear,* he  •could  not  do.     That  fund  of  15,000/.      [  •YIS  ] 
in  the  name  of  trustees  having  produced  that  sum,  and  being 
with  its  increase  vested  in  land,  the  benefit  of  the  increase  is 
gone  into  the  land,  and  the  whole  land  is  acquired  to  the  trust. 
It  is  manifest,  Mrs.  Sndth  is  entitled  to  a  moiety  of  the  land. 
Then  what  remains  is  only  an  account  of  so  much,  as  is  due 
from  Mr.  Wilkinson  upon  his  covenant  to  lay  out  5000/.    I 
cannot  allow  him  to  take  from  the  land  in  consequence  of  his 
saying,  he  gives  Mrs.  Smith  10,000/.  and  the  other  daughter  the 
remainder  of  it:  but  the  intermediate  part  of  the  interest  will 
go  equally ;  and  Mrs.  Smith  is  entitled  to  claim,  and  the  other 
is  not.    Very  considerable  doubts  have  occurred  to  me  from 
time  to  time.    It  is  of  very  little  moment  to  consider,  whether 
the  interest  Mrs.  Smith  takes  is  in  total  default  of  appointment 
or  coupled  with  an  appointment  pro  tanto ;  for  her  interest 

eithdr 
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[  •^is  ] 


either  way  as  to  the  share  and  quanimm   of  interest  is  pre- 
'  cisely  the  same. 

Upon  the  bill  of  review  filed  by  Mrs.  Smith  reverse  so  much 
of  the  decree,  as  dechures,  that  no  part  of  the  trust  fiind  hid 
been  invested  in  real  estate ;  and  declare,  that   the  trust  fund 
and  the  cash  of  861/.  \^.  9d.  were  invested  in  the  purchase  of 
the  estate  at  Bumham  in  Norfolk  by  the  joint  direction  of 
Mr.  and  Mrs.  Wilkinson  upon  the  8th  of  June  1753 ;  and  the 
estate  thereby  became  subject  in  Equity  to  the  uses  and  trusts 
of  the  settlement  of  1735 ;  and  declare  the  Plaintiff  Mrs.  Smith 
entitled  in  Elquity  to  one  moiety  of  the  estate  as  tenant  in  tail 
Declare  the  trusts  accordingly.    As  to  the  other  moiety,  to- 
gether with  the  reversion  expectant  upon  the  estate  tail  of 
Mrs.  Smith,  declare  the  trustee  seised  upon  such  trusts,  as  are 
declared  by  the  decree  as  to  the  real  estate  of  Mr.  WilkinsoM. 
Declare,  that  one  moiety  of  what  shall  be  found  due  upon  the 
a)DCount  is  to  be  laid  out  in  land  to  be  settled  to  the  same  uses. 
I  shall  direct  an  inquiry  as  to  the  expence  of  the  purchase;  for 
the  sum  is  not  precisely  ascertained.     In  my  opinion  Mr.  Wil- 
kinson is  entitled  to  charge  16,500/.  vie.  16,300/.  the  price  of 
the  estate,  and  SOO/.  the  expences.    He  would  have  credit  ia 
purchasing  an  estate  for  the  necessary  expences  of  making  the 
purchase  for  the  benefit  of  the  trust.     Upon  the  hill  of  review 
upon  the  part  of  Lord  Camelford,  if  necessary,  I  will  add  a 
direction  not  to  charge  Mr.   Wilkinson  with  any  part  of  the 
income  of  his  vnfe*s  estate  received  by  him :  but  I  think  it  not 
necessary.    The  decree  certainly  only  meant  an   account  of 
principal  received  by  him.     I  do  not  think,  under  the  words 
the  Master  ^  would  charge  him  with  rents  and  profits.    In 
every  view  he  is  entitled.    Though  the  property  was  settled 
to  her  separate  use,  yet  if  she  permitted  him  to  spend  the 
income,  he  is  not  accountable  (90):  next  he  is  her  personal 
representative.    The  prayer,  that  he  may  be  declared  a  pur- 
chaser of  her  separate  estate,  is  quite  impossible.       Affirm 
the  decree  in  all  other  respects.    I  have  not  pursued  that 
part  of  the  decree  giving  the  rents,  &c.  to  the   separate  use 
of  Mrs.  Smith;  for  in  fact  she  takes  in  default  of  appoint- 
ment. 


(00)  Post,  Do^tac  V.  Dalbiac,  \ol  XVI,   lia    Whether  not 
.for  one  yeari  see  Vol.  XI|  2^0,  and  the  notOi  2  Madd.  28li« 
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DESCHAMPS  V.  VANNECK.  •^"^y  27M. 

Augutt  5th* 

^ILES  HUDSON  and  Samuel  Marsh  were  partners  as     Upon  a  biQ 

merchants;  and  upon  the  30th  o{ September,  1773,  they  *>y  executors 

took  Streaifield  into  die  partnership,  and  agreed  to  continue  \  the  as- 

it  for  seven  years.     By  indentures  dated  the  15th  of  Match,  ^       , 

•^  "^  .  tared,  no  mte- 

1775,  Samuel  Marsh  in  consideration  of  32,000/.  assigned  his  ^^^^  -^  ^  H^^ 
interest  to  Hudson,  to  hold  to  him,  his  executors,  administra-  allowed  upon 
tors  and  assigns,  from  the  1st  o£  October  1774,  as  it  stood  upon  a  judgment  on 
that  day:  upon  which  occasion  Hudson  covenanted,  that  he  assets  quando 
and  Streatfield  would  discharge  all  the  debts  and  perform  all  occiderint. 
the  engagements,  which  upon  the  1st  of  October,  1774,  or  at 
the  date  of  the  indentures  were  due  or  to  be  performed  on 
account  of  the  partnership,  or  should  grow  due  or  liable  to  be 
performed,  and  that  he  would  indemnify  Marsh,  his  heirs, 
executors  and  administrators,  against  all  such  debtff  and  en- 
gagements, suits,  actions,  damage  and  expence,  by  reason  of 
the  premises.  At  the^date  of  these  indentures  there  was  due 
from  the  partnership  to  the  executors  of  Sir  Samuel  Fludyer 
the  sum  of  6093/.  with  interest,  secured  by  the  promisory  note 
of  Hudson  and  Marsh  dated  the  11th  oi  August,  1774.  Hud- 
son did  not  pay  this  note.  He  died  in  1783;  upon  which 
Marsh  being  caUed  upon  paid  the  note,  and  brought  an  action 
against  the  executors  of  Hudson ;  to  which  they  pleaded  in 
bar  several  judgments  and  debts  by  specialty  against  the  testa- 
tor's estate  and  plene  administratit.  Marsh  took  judgment 
for  G221L  damages  and  costs  upon  the  assets,  quando  accpf 
derint.  The  bill  was  filed  by  the  executors  of  Hudson  for  an 
account  of  his  personal  estate  and  ^a  distribution.  The  [  *717  ] 
decree  directed  an  account  of  the  personal  estate,  debts,  lega- 
cies and  funeral  expences,  and  that  the  Master  should  compute 
interest  upon  such  debts,  as  carried  interest,  and  apply  the 
personal  estate  in  a  course  of  administration.  Marsh  died ; 
and  his  executors  claimed  2900/.  3s.  6d.  for  interest  upon  the 
sum  recovered  from  the  29th  o{  July,  1783,  when  the  judg- 
ment was  signed,  to  the  25th  o(  March,  1795.  The  Master 
submitted  the  point  to  the  Court ;  and  the  executors  of  Marsh 
took  an  exception  to  the  report  for  not  allowing  interest. 
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Mr.  Mansfieldf  Mr.  Hardinget  <uid  Mr.  RomUly^  for  tbe 
Exception. 
There  being  no  effects^  the  Plaintiff  at  law  could  not  ha?e 
the  benefit  of  the  judgment.  Parties  brought  into  Equity  aii 
kept  out  of  their  money ;  and  therefore  it  la  reasonable,  they 
should  have  interest ;  especially  where  there  is  no  question^ 
that  if  the  action  had  not  been  brought  till  this  time,  interest 
would  have  been  recovered^  A  different  practice  has  prevailed 
in  this  Court  as  to  interest  upon  judgments*  Some  Masters 
allow  it:  others  do  not.  Ijord Hardwicke's  final  opinion wasy 
that  interest  should  be  paid  in  this  Court  upon  judgments : 
Earl  of  Bath  v.  Earl  of  Bradford,  2  Fes.  587.  The  creditor 
may  urge  every  equitable  circumstance ;  and  this  note  carries 
interest  on  the  face  of  it ;  and  the  debt  arises  under  the 
strongest  and  most  general  covenant  of  indemnity.  BUkop  4 
London,  v.  Tlie  Mercer d  Company y  2  Sir.  981.  In  Bodily  ^i. 
Bellamy y  2  Burr.  I094f,  Liord  Mansfield  goes  into  the  right 
The  rules  in  the  way  are  technical  rules  at  best,  and  not  uni- 
versaL  Upon  usurious  proceedings  and  fraudulent  deeds  the 
party  coming  into  Equity  must  do  Equity^  and  therefore  mast 
pay  interest.     That  is  miscalled  contract* 


[•718] 


Attorney  General  and  Mr.  Cox,  for  the  Reports 
Executors  do  not  come  here  for  their  own  sakes,  but  on  ac- 
count of  the  great  variety  of  demands ;  and  the  decree  is  a 
judgment  for  all  the  creditors.  This  Court  therefore  protects 
its  own  authority  against  a  creditor  proceeding  at  law.  This 
creditor  took  a  particular  security,  which  he  thought  better 
than  a  demand  by  simple  contract  with  an  agreement  for  in- 
terest. In  the  case  of  a  bond  there  is  a  hardship  in  this  Court 
in  refunng  interest  beyond  the  penalty.  The  Court  of  Kwgf 
Bench  in  Lord  Lonsdale  v.  Church,  2  Term  Rep.  B.  R.  988, 
found  a  method  of  giving  it  in  the  shape  of  damages ;  and 
Mr.  Justice  Buller  sitting  ^  in  this  Court  said,  it  might  be  done 
in  Equity:  but  Lord  Thurlow  in  Tew  v.  Lord  Wimieriou,  and 
Knight  V.  Maclean,  3  Bro.  C.  C^  489,  496,  was  against  that, 
and  thought,  the  creditor  having  that  security  must  abide  by  it 
according  to  the  natural  course  of  administration  here.  If  t 
bond  creditor  takes  a  promisory  note  with  interest,  he  will 

have 
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haf  e  tnter^st  ^atr  bciyoiid  the  |^nalty  of  the  bond.    A  Court  of        mi. 
Equity  goe«  upon  diflferent  rules  in  the  administration  of  legal    ^  ^ 

assets  and  of  a  trtist  fund.  As  to  the  creditor  being  stopped  by 
being  brought  here,  your  Lordship  in  a  case  upon  Mr.  Rigby'n 
affiurs  said,  hef  rhxiit  put  up  with  that  to  gain  the  advantage  of 
the  administration  in  this  Court:  they  pressed  for  an  inquiry 
what  they  might  have  recovered  at  law :  but  your  Lordship 
held,  they  must  stop  short.  In  cases  of  usurious  and  fraudu- 
lent deeds  the  party  is  seeking  a  relief  here,  which  he  cannot 
have  any  where  else.  In  this  case  the  executors  are  coming 
for  directions  as  to  the  legal  administration  of  assets.  This 
estate  will  probably  be  insolvent ;  and  then  this  will  be  for 
the  benefit  of  other  creditors.  Creuze  v.  Hunter,  ante,  157. 
The  Earl  of  BcUh  v.  The  Earl  of  Bradford  was  not  a  contest 
with  creditors,  and  has  no  application.  It  was  the  case  of 
a  trust 


Lord  Chancellor. 
It  surely  cannot  be  a  new  point,  whether  interest  is  to  be 
computed  upon  a  common  judgment.  I  had  apprehended,  it 
is  not.  It  must  have  occurred  in  the  concurrence  of  cre- 
ditors, where  the  assets  are  legal.  The  cases  of  trusts  for 
payment  of  debts  do  not  apply;  for  as  far  as  the  fund  goes,  it 
must  answer  aD,  that  in  the  justice  of  this  Court  the  creditor 
is  to  have ;  and  it  is  meant  so.  This  is  a  very  particular  case; 
the  judgment  being  upon  assets,  quando  acciderini.  The 
supposition  at  the  time  of  the  judgment  is,  that  there  is 
nothing  to  pay,  and  therefore  no  one  to  make  a  payment.  It 
is  very  rare,  that  such  a  creditor  does  not  come  into  this  Court 
to  find  out  the  assets.  I  do  not  know,  how  it  is  possible  to 
firame  a  farther  action  upon  it.  I  dare  say,  it  was  never  at- 
tempted to  bring  any.  I  will  consider  this  question.  It  is  of 
a  good  deal  of  consequence ;  and  I  will  talk  to  some  of  the 
Masters  upon  it. 


Lord  Chancellor.  r  719  ] 

I  had  a  clear  opinion  upon  this  question,  when  it  was  argued  :       ^|^.  5/a« 
but  I  have  made  inquiry,  and  find,  there  is  no  difference  in     No  interest  it 
the  practice  in  the  Master's  ofiice,  and  that  all  the  Masters  allowed  upon  a 

8  D  2  allow  judgment  in  an 

acconnt  before 
the  Master  or  in  an  action  upon  iC; 
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allow  no  interest  upon  a  judgment.  I  have  also  found  upon 
inquiry^  that  no  interest  is  computed  upon^  a  judgment  in  an 
action  upon  a  judgment  at  law.  The  Master  or  Prothonotaij 
does  not  carry  on  interest  but  only  the  costs.  Xhat  is  in  the 
case  of  common  judgments.  Therefore  there  is  no  doubt  in 
the  present  case,  that  interest  is  not  to  be  aDowed  (  91  )• 


(91)  Aute,  Craven  v.  Ttckell,  and  the  note^  VoK  I,  Oa. 
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Pauages  in  Atkyns*s  Report  of  Ho^kius  v.  Hopkins,  as  cor* 
reeled  by  Lord  Hardwicke's  Note.    See  ante,  page  238. 

Page 

689  of  the  original  EditioD,  the  throe  first  Paragraphs — ''  But  in 

this  case  the  trust  estate  Tested  inWilUam;  and  at  least  for 

life;  (for  it  most  be  admitted,  that  the  proviso  did  not 

suspend  the  vesting  ) ;  which,  being  a  freehold,  was  capable 

• 

of  supporting  remainders ;  and  consequently  according  to 
he  doctrine  in  the  case  of  Pwrefoy  v.  Rogers,  2  Saund.  380, 
and  other  authorities,  the  subsequent  limitations  ought  to  be 
considered  as  remainders ;  and  in  truth,  although  the  first 
estate  in  IVilliam,  who  was  not  bom  at  the  testator's 
decease,  be  construed  an  executory  devise,  yet  are  not 
the  subsequent  limitations  to  be  taken  as  separate  and  dis- 
tinct executory  devises,  but  as  parts  of  the  same  devise. 

"  The  case  is  therefore  reduced  to  this  question ;  whether 
the  legal  estate  in  the  trustees*  will  support  these  re- 
mainders. 

*'  Before  I  proceed  to  the  discussion  of  it,  I  will  observe* 
that  it  is  not  necessary,  in  order  to  bar  the  Plaintiff  frbn|' 
having  a  conveyance,  that  all  the  intermediate  limitations 
between  the  estate^  vested  in  William,  and  that  limited 
to  him,  should  be  good  subsisting  contingent  remainders ; 
but  it  is  suflScient,  if  some  of  them  are  good.** 

690,  Fourth  Paragraph — **  Secondly,  because  to  allow  such  of  the 
limitations  as  are  not  too  remote  to  be  good  will  not  affect 
any  rightful  power  of  alienation  in  the  cestui  que  trust, 
which  the  law  allows  to  owners  of  legal  estates ;  and  con- 
sequently do  not  tend  to  a  perpetuity •** 

— ,  Eighth  Paragraph — ^*  That  will  not  follow ;  for,  if  there  are  ever 
so  many  contingent  limitations  of  a  trust,  it  is  an  established 
rule,  that,  where  any  demand  is  made  against  the  estate* 
it  is  sufficient  to  bring  the  trustees  before  the  Court,  tq- 
gether  with  him,  in  whom  the  first  estate  of  |nheriU|nce  is 
vefted,**  &Cf 
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591,  Foarth  Paragraph,  at  the  conclasion :  for  "  he  may  do  it  bj 
feofiment  only,"  tubtiiiuie  **  a  hargaia  and  sale  alone  by 
a  tenant  in  tail  in  eonity  ahall  have  the  tame  effect  as 
a  fine." 

691,  2 — ^For  the  Paragraph  beginning  *^  The  destmction  of  con- 
tingent remainders,"  aqd  thg  pext,  tubtiiiute  "  nor  hare 
Courts  of  Equity  ever  supported  the  destmction  of  con- 
tingent remainders  by  tenant  for  life;  but  have  endea- 
voured to  supjiort  them,  where  there  hath  been  no  remedy 
at  law;  and  so  in  cases  of  merger  they  have  revived  terms 
for  rai3ing  younger  childrens'  portions,  where  the  terms 
were  merged  at  li^w,  for  the  sake  of  creditors,  and  other 
equitable  purposes;  as  in  Powell  v.  Morgan,  %Vem.  00." 

Uf^,,  Sixth  Paragraph — ''  The  principal  objection  is,  that  the  legal 
•     estate  in  the  trustees  and  the  equitable  in  the  eeUm  que 
irMsi$  are  of  different  nacres ;  and  the  one  cannot  support 
the  other." 
—  SoTenth  Piqragraph,  after  the  recital  of  the  statutes :  ''  By 
which  the  legal  estate  is  executed  to  the  uses ;  and  eettui 
fue  f$»e  ha§  the  legal  estate  just  in  the  same  manner  as  the 
.  use  before;    the  consequence  whereof  is,  that  the   legal 
estfite  eitheir  became  vested  immediately;  or,  if  not,  then 
the  estate  went  over  immediately  to  the  next  remainder- 
man ;   as  it  would  in  the  case  of  a  common  law  fee.     So 
U  is  construed  in  Ckudleigh^s  Cage;  and,  if  i^  once  goes 
over,  it  can  never  come  back  again.'' 

693,  Third  Paragraph,  at  the  conclusion,  for  "  before  cross  re- 
inainders,"  &c.  mbstitute  **  and  therefore  interposed  be- 
tween the  estate  for  life  and  the  remainders ;  though  there 
was  no  such  direction  in  the  will." 
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1.  Deed  reciting  an  agreemeiiit  for  sale 
of  a  life  interest  in  stock:  a  me- 
morial being  registered  under  the 
Annuity  Act,  and  there  being  a  co- 
venant to  paj  any  deficiency  beyond 
the  produce  to  the  extent  of  the 
Mnual  sum  specified,  and  a  propor- 
tionable share  in  case  of  death  be- 
tween the  days  of  payment,  this  is 
an  annuity,  not  a  sale.  Bood  v. 
BurUon.  29 

2.  Deeds  to  secure  annuities  are  within 
the  Annuity  Act  as  well  as  deeds 
granting  them.    Hoody.Burltan.    29 

d.  Assignment  of  stock  in  trust  to  pay 
two  annuities  of  50/.  each  to  difler- 
ent  persons  for  separate  considera- 
tions of  400/.  each :  the  memorial  i 
was  for  one  annuity  of  100/.  to  the 
trustee  in  trust  to  pay  50/.  to  each 
cesiuy  que  trust  for  the  sum  of  800/., 
and  omitted  a  contingent  interest: 
the  annuities  are  void,  the  memo- 
rial not  being  sufiicient  within  the 
Annuity  Act,  as  not  containing  a 
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memorial,  and  the  bond  and  war- 
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Mentioned  without  the  dalei  and 
names  of  the  parties.  Dikke^  Bol- 
ton V.  WiUiam^.  Poffe  138 

5.  All  the  instruments^  secdriDg  all  an- 
nuity make  but  one  assurance ;  and 
if  the  memorial  is  defective  as  to 
one,  that  vitiates  the  whole.  Duke 
of  BoUan  v.  Williami.  188 

6.  Assignment  of  an  annuity  is  within 
the  Annuity  Act ;  and  if  void»  the 
assignee  has  no  right  to  stand  in  the 
place  of  the  original  grantee^  whom 
he  has  paid,  for  want  of  a  good  as- 
signment ;  nor  will  the  Court  direct 
an  assignment,  if  the  2Q  days  for 
enrolling  the  memorial  are  elapsed ; 
as  it  would  be  void  at  law.  Duke 
ofBoUon  V.  WiUiame.  138 

7.  Courts  of  common  law,  which  will 
on  their  general  jurisdiction  enter 
into  the  validity  of  the  warrant  of 
attorney  or  judgment  on  motion,  in 
the  particular  application  under  the 
Annuity  Act  will  only  set  aside  the 
judgment  or  execution  or  warrant, 
but  cannot  order  the  bond  to  be  de- 
livered up.  154 

8.  The  word  **  such  "  in  the  first  sec- 
tion of  the  Annuity  Act  means  every 
deed,  &o.  by  which  an  annuity  is 
granted,  and  does  not  refer  merely 
to  the  instrument  defectively  stated 
in  the  memorial.  154 

See  Interest^  2. 

ANSWER.— Sec  Evidence,  1.    PUtidr 
ing,  9.     Practice,  12,  13. 

APPEALS    TO    THR   LORDS. 

See  pages  269,  380,  437,  594,  606. 

APPOINTMENT.— See  Election,  9. 
Poicer,  2,  3,  4,  6,  7,  8,  9,  10,  11. 
Promotions.    Will,  32. 

APPORTIONMENT  op  A  FINE. 
See  Will,  45. 
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ARBITRATION. 

1.  Award  apon  a  general  reference 
cannot  be  impeached  for  erroneous 
judgment  npon  facts;  but  may  for 
corraptiony-misbehayiour,  excess  of 
power,  and  mistake  admitted  by  the 
arbitrators:  in  the  three  first  cases 
there  mnst  be  satisfactory  evidence 
against  them ;  for  the  Coart  favoars 
Awards.  Morgan  v.  Mather.  Page  15 

2.  Award  contrary  to  Law  may  be  im- 

5 cached  ;  for  that  is  excess  of  power. 
f organ  ▼•  Mather.  15 

3.  Award  not  to  be  impeached  for 
allowing  compound  interest;  for  it 
may  be  allowed  in  case  of  a  contract 
for  it»  either  express  or  to  be  infer- 
red from  the  nature  of  the  dealings 
between  the  parties ;  as  if  it  is  ac- 
cording to  the  course  of  their  trade  ; 
therefore  it  is  a  conclusion  of  fact, 
du  which  the  judgment  of  the  ar- 
bitrators is  final:  but  this  doctrine 
as  to  interest  has  no  relation  to 
mortgages.    Morgan  v.  Mather.      15 

4.  Parties  may,  if  they  please,  take 
arbitmtors  instead  of  a  Af aster.     22 

6.  Accounts  referred  to  the  Master: 
afterwards  an  order  of  reference  was 
Blade  to  arbitrators  to  take  an  ac- 
count of  all  dealings  and  transactions 
m  like  manner  as  if  the  same  were 
referred  to  the  Master,  and  that  the 
parties  should  be  concluded  and 
bound  by  the  award,  and  should 
observe  it;  and  farther  directions 
were  reserved  :  this  reference  is  not 
in  nature  of  a  reference  to  the  Mas- 
ter ;  therefore  the  parties  are  bound 
by  a  general  award  of  a  balance  due 
without  particulars  stated ;  the  de- 
cision being  final,  because  upon  mat- 
ter of  fact,  and  no  corruption  or 
misconduct  imputed  ;  and  the  Court 
will  not  require  particulars  merely 
as  a  ground  for  costs.  Dick  v.  Mil" 
ligan.  23 

6.  Parties  may,  if  they  choose,  take 
arbitrators  instead  of  the  Master; 
and  then  they  must  proceed  as .  the 
Master,  and  make  the  same  report. 
Dick  Y.  MilHgan.  23 

7.  Matter  of  exception  to  an  award 
roust  be  confined  to  what  arises  np- 
on the  face  of  it  compared  with  the 
proceedings  in  the  cause,  and  cannot 
be  introduced  by  affidavit :  any  thing 
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dehors  charging  miscoDdacty  Ae.  mnt 
come  upon  motion  to  set  it  aside; 
and  there  cannot  be  a  partial  inquiry. 
Dick  V.  MiUigan.  Page  24 

8.  By  reference  to  arbitration  both  at 
law  and  equity  the  Coart  devests 
itself  of  all  judgment  upon  the  facts. 

24 

0.  Bill  of  discoverv  in  aid  of  an  action 
of  covenant:  plea  a  clanse  in  the 
articles,  that  any  dispute  should  be 
referred :  plea  over-mled ;  discovery 
being  of  course,  while  an  action  is 
brought,  and  can  be  naiBtained. 
MitcheU  V.  Harris.  129 

10.  Covenant  to  refer  to  arbitration 
only  entitles  to  damages ;  but  is  no 
bar  to  a  suit  or  action ;  as  covenant, 
that  there  should  be  no  suit  at  law 
or  in  equity,  would  be.  133 

11.  Mere  agreement  to  refer  to  arbitra- 
tion, where  no  reference  has  takea 
place,  cannot  take  away  the  juris- 
diction of  any  Court.  136 

12.  Award  pleaded  would  be  examined 
in  a  court  of  law  as  well  as  equity. 

136 

13.  Bill  lies  to  set  aside  for  fraud  an 
Award  made  a  rule  of  a  court  of  law 
under  9th  and  10th  WilL  III.  c  15. 
Lord  Lonsdale  v.  LiiiUdale.  451 

14.  An  Award  in  a  cause  depending  is 
not  within  the  statute.  JLord  Lons- 
dale V.  Littkdale.  451 

15.  Upon  an  Award  made  a  rule  of  a 
court  of  law,  one  term  being  that  no 
bill  in  equity  shall  be  file<l,  the  court 
of  law  has  a  discretion  to  enforce  that 
term  or  not.  453 

16.  Arbitrator  combining  shall  pay 
costs.  453 

See  Frauds  1. 

ASSETS. 

Orphanage  share  under  the  custom  of 
London  is  subject  to  debts.  254 

See  JSxoneraiion,  1.      Representa- 
tives, I,  2,  3. 

ASSIGNEES.— See  BanArwpi,  11. 
ATTACHMENT.— See  Pradice.  12. 

ATTORNEY. 

1.  Securities  taken  by  an  attorney  from 
his  client  during  the  time  of  their 
connection  as  such  for  m  present, 
the  balances :  of  aooonnta  settled  for 
money  lent  and  laid  out,  costs,  and 
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business  done,  and  the  price  of  a 
horse  sold,  ?oid  as  to  the  present ; 
and  the  Plain tiflf  submitting  to  pav 
what  should  be  actaally  dae,  the  ac- 
coants  were  opened  as  to  the  whole : 
the  horse  being  sold  soon  after  he 
was  purchased  from  the  attorney  for 
a  price  much  less  than  was  then 
stipulated,  inquiry  into  his  value  di- 
rected. Newman  y.  Payne.  Page  199 
2.  Attorneys  are  officers  of  the  Court, 
and  have  several  privileges  as  such ; 
and  there  are  summary  proceedings 
both  for  and  against  them,  and  pe- 
culiar restraints  on  them  in  their 
dealings  with  their  clients,  both  at 
law  and  in  equity :  at  law  a  judgment 
obtained  by  an  attorney  from  his 
client  would  only  stand  as  a  security 
for  what  is  actually  due.  201 

See   Bankrupt,  7.       Evidence,  3. 
Interpleader,  5.     Lien,  2. 

AWARD.— See  ArbUration.    Fraud,  1. 


B. 


BAIL. — See  Bankrupt,  1* 
BANKER.— See  Intetpleader,  1. 

BANKRUPT. 

1.  Creditor  three  years  and  a  half  after 
receiving  a  dividend,  on  refunding 
permitted  to  proceed  at  law  against 
the  bankrupt;  so  against  bail  put  in 
after  the  commission  was  abandon- 
ed ;  not  if  surprised  ;  as  where  after 
bail  put  in  Plaintiff  submitted  to  the 
commissipn,  on  wbich  account  they 
neglected  to  surrender  their  prin- 
cipal, and  he  absconded.  Ex  parte 
White.  9 

2.  Bankruptcy  superseded ;  all  the  cre- 
ditors being  paid,  and  consenting,  ex-  I 
cept  two,  who  could  not  be  found  : 
but  their  securities  were  delivered 
up  with  receipts  upon  them,  and 
their  signatures  proved.  Ex  parte 
King.  40 

3.  A  bankrupt  like  a  pauper  loses  his 
privilege  by  misconduct;  therefore 
where  after  two  petitions  dismissed 
he  presents  a  third  for  the  same  pur- 
pose, it  will  be  dismissed  with  costs ; 
and  if  not  able  to  pay  them,  he  must 
be  committed:  but  the  Court  will  not 
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make  an  order  to  restrain  him  from 
presenting  any  more.  Ex  parte 
Shaw.  Page  40 

4.  Petition  to  prove  a  debt  jn  bank- 
ruptcy irregular,  because  the  creditor 
did  not  go  before  the  commissioners 
till  after  it  was  presented ,  and  be- 
cause brought  to  hearing  without 
stating  what  passed  before  them*  JSb 
parte  Wright.  .  41 

5.  Two  commissions  of  bankniptoy  for 
the  same  purpose  cannot  subsist  to- 
gether :  in  general  the  seeond  wilt 
be  superseded:  but  special  drcnm- 
stanceSy  as  consent,  fraud*  or  laches, 
in  the  creditors  under  the  Brst  will 
support  the  second  and  supersede 
the  first;  and  though  it  is  wrong  to 
encourage  a  bankrupt  to  trade  pend- 
ing a  commission,  and  to  sue  out  a 
second,  yet,  if  it  does  happen,  and 
the  assignees  will  pay  the  creditors 
under  the  first  20s.  in  the  pound  and 
all  the  costs,  the  first  will  be  instantly 
superseded.     Ex  parte  Brown.       67 

6.  A  commission  of  bankruptcy  differs 
from  an  execution  in  vesting  all  rights 
and  possibilities  of  the  bankrupt :  the 
latter  passes  only  what  the  sheriff 
seizes.  68 

7.  An  attorney  may  practice,  though  a 
bankrupt.  68 

8.  Joint  and  separate  commissions  of 
bankruptcy    now    are   blended    to-' 
gether;  and  the  practice  of  taking 
out  both  is  exploded  as  an  unne- 
cessary ex  pence.  69 

9.  Assignees  under  a  second  commis- 
sion of  bankruptcy  would  be  non- 
suited in  trover  against  assignees 
under  the  first  .   69 

10.  General  order,  that  Commissions  of 
bankrupt  to  be  executed  in  Lcmdtm 
shall  be  supersedable  for  want  of 
prosecution  at  the  end  of  14  days, 
and  those  not  to  be  executed  in.2oi»- 
don  at  the  end  of  28  days,  froni  the 
date;  and  that  one  day  more  shsU 
elapse  before  the  order  for  the  tuper" 
sedeas ;  and  the  application  first  made 
in  that  day  by  any  other  attorney  for 
a  gupertedeas  and  a  new  Commission 
shall  be  preferred  to  that  of  the  attor- 
ney, who  sued  out  the  former.     190 

11*  Assignees  have  all  the  equityi  the 
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creditors  haye,  and  may  impeach 
traosactioQSy  which  the  bankrupt 
could  not  Pape  255 

12.  In  case  of  a  surplus  coming  to  a 
bankrupt,  creditors  have  a  right  to 
iRtereity  wherever  there  is  a  contract 
for  it  appearing  either  on  the  face 
of  the  security  or  by  evidence;  Ex 
pmrU  Milb.  295 

13.  Under  bankruptcy  no  interest  be- 
yond the  penalty  of  a  bond.         301 

14*  Where  aebts  did  not  carry  interest 
by  the  contract,  the  Court  made  the 
bankrupt  pay  the  contribution  out 
of  the  surplus.  302 

16.  A  svrety  admitted  under  the  bank- 
ruptcy of  bis  principal  as  to  all  re- 
covered agidnst  him  and  his  costs, 
there  being  a  surplus.  302 

16.  The  right  to  sue  for  money  lost  at 
pl*y  given  by  gtai.  9  Anne,  c.  14.  to 
ue  loser  is  a  vested  interest,  and 
upon  bis  bankruptcy  passes  to  the 
assignees.    Brandon  v.  SaTids,      514 

!?•  Aiter  judgment  by  default  in  an 
action  upon  a  dividend  under  a  com- 
mission of  bankruptcy  the  assignees 
filed  a  bill  for  discovery  and  to  have 
the  proof  of  the  debt  expunged  :  de- 
murrer allowed,  the  course  being  by 
petition.  Clarke  v.  Capron.  666 
See  Baron  and  Fe?ne,  9, 13.  Lien, 
S,  3.     Pleading,  16. 

BARON  AND  FEME. 

1.  A  married  woman  is  liable  to  cre- 
ditors in  respect  of  any  separate  pro- 
perty though  not  from  her  husband. 
If  they  are  separated  by  deed  or 
aeiitenee,  the  husband  need  not  be 
a  party  to  the  action ;  but  he  must, 
if  they  are  not  so  separated,  though 
living  apart  145 

S.  Where  there  is  an  assignment  by  a 
malhried  woman  of  her  separate  pro- 
perty in  the  hands  of  trustees,  the 
aaaignee  may  come  for  execution  of 
the  trust ;  as  her  disposition  is  valid 
to  the  eatent  of  her  power :  but  a 
general  creditor  cannot  come  into 
equity  to  have  his  debt  satisfied  out 
of  that  property.  150 

3«  Equity  will  not  make  good  against  a 
married  woman  a  contract,  on  which 
she  cannot  be  sued  at  law.  156 

4.  Settlement  att  marriage  of  stock  be- 
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r  longing  to  the  wife  in  trust  after  the 
*  death  of  the  wife,  if  the  husband 
survived,  for  him  for  life ;  if  no  issue, 
the  whole  to  revest  fo  the  wife  with 
power  of  appointment;  if  none,  to 
ner  next  of  kin :  the  wife  ^oped  and 
lived  in  adultery :  on  the  biU  of  the 
husband  to  have  the  dividends  paid 
to  him  during  their  joint  Uvea,  evi- 
dence of  such  intent,  or  that  they 
should  be  to  the  separate  use  of  the 
wife,  refused .  b^t  held  to  belong  to 
the  husband  for  the  mntnal  support 
of  both:  decreed,  that  the  costs  and 
also  the  expences  of  the  husband  in 
a  groundless  suit  inatitnted  against 
him  by  the  wife  in  the  ecclesiastical 
Court  should  be  paid  oat  of  the  ac- 
cumulation, and,  the  only  anrriviag 
trustee  appearing  not  to  be  indiffer- 
ent, that  the  future  dividends  shonU 
be  paid  into  Court.  Baii  v.  Moni- 
gomertf.  JPt^g^  191 

5.  If  a  woman  conveys  her  property 
before  marriage  without  the  privity 
of  the  intended  husband  ;  it  is  frau- 
dulent, and  will  be  set  aside.         194 

6.  No  Court  has  any  original  jurisdic- 
tion to  give  a  wife  separate  maia- 
tenance:  but  it  may  be  given  inci- 
dentally ;  as  on  a  mpplicavit  in  Chan- 
cery, or  a  divorce  i  metuA  4r  ^^^^^ 
propter  scsmHam,  in  the  iEcdesiaatical 
Court.  195 

7.  Fhne  covert  by  deed  directed  rents 
and  profits,  her  separate  property,  to 
be  paid  during  her  life  to  her  hus- 
band for  his  own  proper  use  and 
benefit:  the  intention  being  only  to 
give  him  the  admioistratioD  during 
coverture  without  account,  after  his 
death  the  widow  is  entitled  to  the 
future  rents,  and  to  those  aocnied  in 
his  life  and  not  received.  If  her 
interest  had  passed,  it  must  upon  the 
circumstances  of  the  transaction  have 
been  set  aside*    Milnet  ▼•  BmmIu  488 

8.  The  rule,  that  a  fbme  covert  is  to  be 
considered  as  a  fhne  tide  as  to  her 
separate  property,  does  not  extend  to 
transactions  with  her  husband.    496 

9.  Assignees  of  a  bankrupt  must  make 
a  provision  for  his  wife  out  of  all  her 
property,  which  can  be  obtained  ia 
equity  only ;  and  a  settlement  before 


TABLE   OF   CONTENTS. 


BARO])r  ANP  FEMS-^Ji^iHiceii. 

marriage  of  part  of  her  property  to 
her  separate  use  does  not  bar  her. 
Burdon  v.  Dean.  Page  (K)7 

10.  The  equity  of  a  wife  to  have  a 
provision  out  of  the  trust  property 
claimed  by  her  husband  attaches  up- 
on newly-acquired  property.        608 

11.  Husband  and  wife  by  indenture 
assigned  in  trust  for  the  husband 
personal  property  bequeatlied  to  the 
wife  and  in  possession  of  the  ad- 
ministrator: the  husband  by  will 
gave  the  residue  of  his  real  and  per- 
sonal estates  in  trust  for  his  wife  for 
life,  remainder  over,  and  died :  upon 
the  bill  of  the  wife  and  her  second 
husband,  claiming  against  the  deed, 
being  put  to  her  election  she  elected 
to  take  under  the  will ;  and  the  bill  was 
dismissed.     Wright  v.  Rnttbr.     673 

18.  An  action  upon  an  assignment  of 
the  interest  of  a  married  woman  in 
the  residue  in  the  hands  of  an  ex- 
ecutor does  not  lie.  670 

13.  Devise  to  the  use  of  A.  and  her 
issue  in  strict  settlement,  subject  to 
a  trust  for  debts  and  legacies  and  to 
pay  annuities  out  of  rents  and  pro- 
fits with  power  to  sell.  Upon  the 
bill  of  creditors  and  legatees,  one  of 
the  annuitants  being  living,  the  as- 
signees of  ^.'s  husband,  a  bankrupt, 
being  Defendants,  were  decreed  to 
make  proposals  for  a  provision  for 
the  wife.     Oswell  v.  ProberL        680 

14.  ,Fime  covert  must  elect  between 
an  annuity  by  will  to  her  separate 
use  for  life,  charged  upon  a  devised 
estate,  and  a  title  paramount  to  part 
of  the  same  estate  in  tail.  Posses- 
sion taken  by  her  husband  under  that 
title  doe^  not  preclude  her  election : 
but  as  it  was  manifestly  the  hotter 
interest,  no  inquiry  was  directed  as  to 
which  would  be  most  for  her  benefit. 
Wikon  V.  Lord  John  Tounuhend.  ^3 

15.  Husband  is  not  to  account  for  the 
income  of  his  wife's  separate  estate, 
which  she  permitted  him  to  receive. 
Smith  V.  Lord  Camelford.  608 

See  Election,  10.    Practice,  2, 19, 
26.     Will,  1,  41. 

BARRISTER.— See  Receiver. 
BBQUEST.-^See  WiU. 
BIDDINGS.— See  Practice,  4, 5, 14, 26. 


BILL  OP  COSTS.— See  Ciwft,  2. 

BILL  OF  DISCOVERY.— See    Arbi- 
tration,  9.     Di$corcery,     Pleading,  3. 

BILL  OF  REVIVOR.— See  Co«/«,  3, 4. 

BOND.— See  Bankrupt,  13. 


C. 


CHANCELLOR.— See  Lunatic,  3. 
CHARGE.— See  Merger. 

CHARITY. 

1.  Land  settled  in  trust  for  maintenance 
of  a  charity,  with  special  directions 
as  to  part  of  the  rent8»  the  land  to  be 
let  for  a  certain  term  aubject  to  n 
rent  to  that  extent :  at  the  expiration 
of  the  lease  the  surplus  with  its  in- 
crease results  to  the  charity  under 
the  general  trust;  not  to  the  heir. 
Attorney  General  v.  Tonna.    Page  1 

2.  The  general  controlling  power  of 
the  Court  over  charities  does  not 
extend  to  a  charity  regulated  by  go- 
vernors under  a  charter,  unlesa  they 
have  also  the  management  of  the  re- 
venues, and  abuse  their  trust;  which 
will  not  be  presumed,  but  most  be 
apparent  or  made  out  by  evidence* 
The  Foundling  Hospital  is  an  insti- 
tution, of  this  kina;  therefore  on 
motion  injunction  to  restrain  the 
Governors  from  building  round  it 
refused,  breach  of  trust  or  proba- 
bility of  it  not  being  made  out ;  and 
held  not  in  nature  of  waste  to  turn 
meadow  into  buildings,  unlesa  clearly 
injurious.  Att.  Gen.  y.  the  Gifver- 
nors  of  the  Foundling  HatpitaL      42 

3.  Testator  gave  real  and  personal  es- 
tate in  trust,  that  a  commodious  and 

I  proper  house  should  be  taken  on 
ease  at  such  yearly  rent  as  should 
be  agreed  on  or  otherwise  as  the 
trustees  should  think  fit  as  a  school, 
and  that  the  children  and  grand- 
children of  some  relations  should  be 
placed  there  from  the  age  of  7  to  14, 
then  to  be  put  out  apprentices;  also 
that  such  other  children,  as  Ihe 
trustees  should  think  fit,  should  be 
placed  at  the  same  school;  and  he 
gave  directions  as  to  an  insoriptidn, 
visitation,  &c,  this  trust  is  void  un- 
der the  mortmain  act  as  to  the  gene- 
ral purpose  of  a  permanent  charity, 
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bot  good  as  to  the  disposition  for  the 
relations  to  the  extent  of  children 
and  grand-children  of  such  of  the 
stocks  speciGed,  as  were  in  being  at 
the  testator's  death ;  and  while  the 
school  is  kept  open  for  them,  other 
children  may  be  educated  there. 
Blandford  ?•  Thackerell.     Page  388 

4.  In  administering  a  charity,  thoagh 
a  particular  intention  fails,  the  ge- 
neral intention  shall  be  executed  cy 
pre$ ;  therefore  upon  a  trnst  for  the 
Ticara  of  P.  provided  they  should  be 
presented  at  the  recommendation  of 
the  trustees,  the  trustees  neglecting 
to  recommend,  the  Chancellor,  the 
presentation  being  in  the  Crown,  pre- 
sented :  held,  the  vicar  was  entitled 
to  the  benefit  of  the  trust.  Attorney 
General  ?.  Boultbee.  380 

5.  The  Court  will  not  execute  a  trust  of 
a  charity  in  a  manner  different  from 
that  intended,  unless  it  cannot  be 
executed  literally,  but  may  in  sub- 
stance by  another  mode  consistent 
with  the  general  intent :  thus  where 
the  object  was  to  build  a  church  in 
the  parish  of  A,,  and  the  parish 
would  not  permit  it,  it  could  not  be 
executed  any  where  else  :  but  wh^re 
it  was  to  distribute  bread  to  poor 
persons  attending  divine  service  and 
channting  the  donor's  version  of 
psalms,  though  the  chaunting  could 
not  take  eflect,  the  rest  was  exe- 
cuted. 387 

is.  Under  a  commission  of  charitable 
uses  the  direction  of  the  founder 
varied:  but  persons,  to  whom  the 
benefit  of  the  charity  was  appointed 
for  life  irregularly  according  to  the 
decree,  were  permitted  to  enjoy.  389 

7.  Presumptions  are  to  be  made  in  fa- 
vour of  a  charity.  584 

CHILD  AND  PARENT.— See  Conside- 
ration* 

COMPOUND  INTEREST.— See  Ar^ 
biiration,  3. 

CONDrnON.-«ee  Election,  7. 

CONSIDERATION. 

Slight  consideration  between  parent 
and  child  sufficient  even  i^ainst  a 
purchaser.  410 

See  Fraudf  ?• 


CONSTRUCTION  of  Initnimenfs. 
Instruments  to  be  constitied  upon  the 

whole  context.  ^^  "^ 

CONTINGENT  REMAINDER.— See 

Cmyhold,  2.    Power,  10.     Trust,  10. 

mu,2. 

COPYHOLD. 

1.  Copyhold  cannot  eaehemt  to  tk 
Crown.     Walker  v.  Demme.  170 

2.  Contingent  remainders  of  copyhold 
will  be  preserved  against  a  forfeiture 
by  the  esUte  of  the  lord  :  not  where 
the  preceding  estates   are   expired. 

^  209 

3.  Tenant  for  life  of  a  copyhold,  re- 
mainder to  his  first  and  other  sons 
in  tail,  took  a  conveyance  in  fee 
from  Uie  lord.  The  premises  de- 
scended upon  his  eldest  son»  who 
by  will  charged  all  his  real  esUtes 
with  debts  and  legacies,  and  devised 
it  to  his  broUier  for  life  with  ts- 
rious  remainders  :  the  estates  in  the 
copyhold  are  barred.  CkaUmeri. 
MurhaU.  5S4 

COPYRIGHT.— See  PracHce,  23. 

COPYRIGHT  in  Prints. 

Quasre,  Whether  the  clanse  in  sUt 
8  Geo.  II.  c.  13.  directing,  that  Uie 
date  and  name  shall  be  engraved  oo 
each  print,  relates  to  the  penalties 
only,  or  whether  that  is  necessary 
to  mainUin  the  exdosive  property ; 
if  so,  whether  it  ought  to  appear  on 
the  bill,     flarrtsoa  v.  Hogg.        8i3 

CORPORATION.— See  Trmsi,  3. 

COSTS. 

1.  No  costs  on  application  to  pot  party 
to  election  to  proceed  at  law  or  come 
in  under  a  commission  of  bankmptey. 

11 

2.  Bills  of  costs  examined  after  a  long 
period,  and  even  after  paymeots 
made.  203 

3.  After  verdict  on  issne  directed, 
deeds  decreed  to  be  delivered  up  to 
the  Plaintiff:  after  the  Master  had 
setUed  the  amount  of  the  costs,  hat 
before  the  report,  the  Plaintiff  died : 
on  demurrer  to  so  much  of  the  hill 
by  his  devisee,  as  prayed  revivor, 
the  Court  inclined  to  hold  the  role 
not  to  revive  for  costs  only  not  ap- 
plicable, where  the  party  to  receive 
them  dieat  «lso  that  the  taxaliot 
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would  relate  to  the  time,  when  the 
amoant  was  settled,  so  as  to  take  it 
out  of  the  role :  but  thedemorrer  was 
over-ruled,  because  it  did  not  appear 
on  the  bill,  that  the  decree  had  been 
executed  by  delivering  up  the  deeds* 
Morgan  v.  Seudamore»  Page  313 
.  4.  Where  the  party  to  pay  costs  dies, 
and  they  are  not  taxed,  no  revivor 
for  them  only,  because  a  personal 
demand.  315 

5.  If  the  debtor  in  costs  at  law  dies, 
they  die  with  him :  if  the  party  to 
receive  them  dies,  his  representative 
may  have  a  scire  facia$.  310 

€•  Judgment  for  costs  at  law  can  be 
is  only  under  the  statute,  where  there 
judgment  for  the  Defendant;  where 
for  the  Plaintiff,  costs  are  added  to 
the  debt  or  damages.  316 

See  ArbUraHout  16.   Bankrupt,  3, 

15.      Dower,  3.      Evidence,  4. 

Fraud,  7.  Jnierpleader,  5.  Par^ 

Htiou,   3.       Practice,    12,    14. 

Truit,  2,  9. 

COSTS  given  or  refused  generally. — 16. 
78,  94, 199,  265,  443, 476,  486,  587. 

COVENANT.— See  SatUfaction,  1. 

COVENANT  to  stand  seised  to  Uses.— 
See  Use,  1, 

CREDITOR.— See  Exmeration^  2.    Zo- 
ches,  3.     Practice,  8, 10. 

CUSTOM  of  London.— See  Assets. 

CUSTOM  of  a  Mill.— See  Practice,  24. 

CY  PRES.— See  Ckarity,  4,  5.    Potoer, 
2,  7,  9. 

DEED. — See  Construction  of  Instruments, 
Presumption.       Will,  5,  50. 

DEMURRER.— See    Bankrupt,    17. 
Costs,  3.    Pleading,  1,  2,  4,  6,  7, 1 1 , 
12,  14, 16, 18.     Practice,  15. 

DEPOSIT.— Sec  Interpleader,  1. 

DEVISE  AND  DEVISEE.— See  Exone- 
ration, 1.    Representatives,  4.     WilL 
DISCOVERY. 
Where  the  bill  was  upon  a  legal  title, 
uot  established  at  law^  and  denied 
by  the  answer,  discovery  refused. 

129,11. 
See  Arbitration,  9.    Pleading,  3. 


DONATIO  MORTIS  CAUSA. 

1.  An  absolute  gift  to  take  effect  im« 
mediately  cannot  be  considered  as 
donatio  mortis  causA:  therefore  such 
gift  of  a  common  check  on  a  banker 
payable  to  bearer  and  of  a  promis- 
sory note  held  not  to  be  donatio 
mortis  causd  or  an  appointment  or 
disposition  in  nature  of  it ;  and  not 
capable  of  any  greater  effect  in 
equity  than  at  law :  as  to  the  check 
the  bill  was  dismissed  without  pre- 
judice to  any  action  :  as  to  the  note, 
it  being  doubted,  whether  an  action 
would  lie  against  the  exeeutor  for 
want  of  consideration,  the  Court 
offered  to  retain  the  bill,  if  an  ao- 
count  was  necessary.  Tate  ▼•  Hil* 
bert.  Page  1 11 

2.  The  description  of  donatio  mortU 
causd  in  the  IHgest  Tit.  de  mertie 
causd  donationibuM  Leg.  2.  which 
Swinburne  has  followed.  Is  not  cor- 
rect :  the  true  definition  of  it  is  in 
Lege  27  and  in  Just.  Inst.  Tit.  7. 
De  donation^us ;  where  it  appears, 
it  has  the  nature  of  a  legacy,  is  liable 
to  debts,  and  is  only  a  gift  on  sur- 
vivorship. 119 

3.  Property  not  transferred  by  words 
of  gift  without  an  act.  Therefore 
donatio  mortis  causd  cannot  be  by 
mere  parol :  doubtful,  whether  it 
may  be  by  deed  or  writing.  120 

4.  Bill  upon  a  banker  expressly  for 
mourning  is  an  appointment  of  the 
money  for  a  particular  purpose  in 
writing  necessarily  supposing  death ; 
and  therefore  probate  not  necessary. 

121 

DOWER. 

1.  If  right  to  dower  is  controverted,  it 
must  be  made  out  at  law:  if  not 
controverted,  the  Court  of  Chancery 
has  a  concurrent  jurisdiction ;  there- 
fore where  to  a  biU  for  dower  and 
arrears  since  the  death  of  the  hus- 
band the  Defendant  demurred,  and 
by  answer  admitted  the  right  i^nd 
stated  an  offer  to  assign  it,  and  an 
offer  of  the  arrears  since  the  claim, 
the  demurrer  was  over-ruled.  Mun* 
dy  V.  Mundy.  122 

2.  Question,  whether  a  widow  is  en- 
titled to  arrears  of  dower  from  the 
death  of  her  husband  or  only  from 
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her  cbioi,  eannot  be  decided  oii  a 
writ  of  dower.  Page  128 

8.  No  costs  to  Plaintiflf  in  a  writ  of 
dower.  ib, 

4.  Writ*  of  dower  almost  out  of  use  : 
they  can  only  be  opposed  by  a  legal 
bar;  and  formerlv  there  could  be  no 
other:  now  equitable  bars  are  in 
daily  practice.  120 

See     Election,    8.       Navigation 
8kare$. 

E. 

BAST  INDIA  COMPANY.— See  Jw 
ri$dietum,  1. 

ECCLESIASTICAL  COURT.— See  Jit- 
ritdieiion,  8. 

ELECTION. 

1.  Parties  taking  under  a  will  exe- 
cuting a  power  of  appointment  dis- 
pute part  of  it :  there  being  no  fund 
but  inat  to  be  appointed,  it  is  not  a 
oase  of  election.     Bristow  v.  IVarde. 

836 

3.  Testator  appoints  to  grand-children 
under  a  power  to  appoint  to  children 
a  fund  to  go  in  deniult  of  appoint- 
ment equally :  the  appointment  be- 
ing bad,  the  children  having  legacies 
must  elect.  Whistler  v.  Webster.    367 

3.  No  person  bound  to  elect  without 
a  clear  knowledge  of  the  funds.    371 

4.  Land  devised  by  will  not  duly  exe- 
cuted :  the  heir  having  a  legacy  upon 
express  condition  not  to  disappoint 
the  will,  must  elect.  ib. 

5.  Testator  disposes  of  the  estate  of 
another,  who  has  some  interest  un- 
der the  will :  he  shall  not  take  that, 
unless  he  gives  up  his  estate  to  that 
amount.  372 

6.  A,  tenant  in  tail  with  power  to  lease, 
remainder  to  B.  wife  of  C,  in  tail, 
conceiving  himself  to  have  obtained 
the  fee  under  a  void  execution  of  a 
power,  made  leases  exceeding  his 
power,  reciting,  that  he  was  seised 
of  the  freehold  and  inheritance, 
and'  covenanting  for  quiet  enjoyment 
against  any  act  or  default  of  himself 
or  those  claiming  under  him  :  A.  by 
his  will  devised  the  said  estates  and 
others  to  •  B,  for  life ;  remainder  to 
trustees  to  preserve  contingent  re- 
mainders ;  remainder  to  her  first  and 
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other  sons  in  tail  male ;  remainder 
to  her  daughter  and  her  first  and 
other  sons,  and  to  J},  and  his  first 
and  other  sons,  sncu^essively  in  the 
same  manner;  and  gave  to  B,  aad 
C  certain  interests  id  his  persooal 
estate ;  and  gave  the  residue  to  D., 
who  filed  a  biH  to  have  the  will  esta- 
biisheil :  B.  elected  to  take  her  estate 
tail  in  opposition  to  the  will ;  which 
the  Master  reported  to  be  for  her 
benefit :  after  her  death  C,  who  had 
taken  under  the  will,  daimed  as  te- 
nant by  the  curtesy,  and  brought 
ejectments  against  the  lessees,  some 
of  whom  had  expended  considerAle 
sums  on  their  tenements:  neither 
the  lessees  nor  D,  are  entitled  to 
stop  the  ejectmenrls,  or  to  pmt  C.  to 
his  election :  but  an  in|onctioli  wu 
granted  on  dieir  undertaking  to  bring 
on  their  causes  the  following  term. 
Lady  Oseaa  r.  Putemew.  Page  544 
7.. The  equity  to  compel  election  distin- 
guished from  an  express  condition. 

8.  A  widow  eannot  be  pnt  to  election 
to  take  under  the  will  of  her  hus- 
band or  her  dower  except  by  express 
declaration  er  necessary  inference 
from  the  inconsistency  of  her  claim 
with  the  dispositions  of  the  will 
French  v.  Davits.  572 

9.  Party  claiming  under  an  instnuDent 
must  claim  under  the  whole.         696 

10.  Election  applies  to  interests  of  mar- 
ried women,  interests  immediate, 
remote,  contiogent,  of  raloe  or  not 
of  value,  real  or  personal.  697 

See  Bankrupt,  1.  Baron  and  Feme, 
11,  14. 

EQUITABLE  ASSETS.— See  WiU,  8. 

EQUITABLE  ESTATE.  — See    Pmt- 
chase,  1. 

EQUITY  OF  REDEMPTION.— See 
Laches,  5. 

ESCHEAT. 

Trustee  not  having  the  legal  estate 

cannot    hold  against  the    Crown 

claiming  by  escheat.      Walker  v. 

Denne,  170 

See  Copyhold,  1.      Will,  1. 

ESTATE    IN   COMMOjN.—  See  Par- 
tUion,  r. 


TABLE    OF    CONTENTS. 


EVIDENCE. 

1.  Auswer  of  one  Defendant  not  evi- 
dence a^^ainst  the  rest.  Jvnti  v, 
Turberville.  Page  11 

2.  ETideiice  of  bond  creditors  of  testa- 
tor not  admissible  to  obtain  a  decree 
for  payment  of  a  legacy  ;  as  they 
Binst  be  preferred  to  legatees.  Jones 
V.  Turbervilie.  11 

3;  Attorney  examined  as  a  witness 
most  disclose  acts  done  in  bis  pre- 
sence by  his  client,  as  execution  of 
a  deed,  &c.,  not  private  confidential 
conversation  with  him,  as  the  rea- 
sons for  making  it,  &c.  On  motion 
to  suppress  the  depositions  referred 
to  see  what  part  came  to  his  know- 
ledge as  confidential  attorney,  in  or- 
der to  have  that  suppressed.  Sand- 
ford  V.  Remington.  .  189 

4.  Bill  for  specific  performance  of  a 
parol  agreement  to  renew,  Plaintiflf 
having  built  a  house :  the  only  wit- 
ness for  the  Plaintiff  proved  an  agree- 
ment different  from  that  in  the  bill : 
two  Defendants  by  answer  stated  an 
agreement  different  from  both:  in 
strictness  the  bill  ought  to  be  dis- 
missed :  but  specific  performance  was 
decreed  according  to  the  answers, 
with  costs  against  the  Plaintiff^.  Mor- 
timer V.  Orchard.  243 

5.  Plaintifi"  cannot  have  a  decree  on 
the  testimony  of  one  witness  contra- 
dicted by  the  answer  of  one  Defend- 
ant. 244 

6.  A  declaration  of  uses  by  the  founder 
of  a  charity  presumed  from  an  entry 
in  an  antient  book  purporting  to  be 
such  declaration,  but  without  signa- 
ture or  date  :  the  book  being  kept  by 
the  trustees  for  entering  their  pro- 
ceedings, and  containing  an  order 
by  the  trustees  dated  six  years  after 
creation  of  the  trust,  that  the  declara- 
tion of  the  founder  bo  then  entered 
as  a  direction  to  the  trustees.  Attor- 
ney General  v.  Boultbee,  380 

7.  Evidence  to  prove  the  intention  of 
the  parties  to  a  settlement  refused. 
Brydges  v.  the  Duchess  of  Chandos, 

417 

See  Baron  and  Feme,  4.    Residue, 

1 , 2.     TruMt,  1 1.     Will,  32,  42. 

EXEGUnON.— See  Bankrupt,  0. 


EXECUTION   of  Power.— See  Paum. 
WiU,  32. 

EXECUTOR. 

A  co-executor,  who  proved,  but  never 
acted,  cannot  be  charged  by  receiv- 
ing a  bill  by  the  post  on  account  of 
tlie  estate  and  sending  it  immediately 
to  the  acting  executor.  BMkiemtm 
Scott.  Ptige  678 

See  Laches,  7.  Prmdiee,  8u  iZe- 
presentatives.  Residue,  1,  2. 
Trust,  4,  5,  II. 

EXONERATION. 

1.  Testator  devised  to  his  son,  whom 
he  made  executor,  all  the  real  estate 
not  specifically  disposed  of,  rabfect 
to  debts  generally,  and  legacfes  to 
daughters,  and  also  all  his  personal : 
the  son  devised  part  of  the  reaTestate 
to  his  sister,  one  of  the  le^tees,  for 
life,  remainder  to  her  children  ia 
fee  :  three  months  after,  reciting  that 
he  was  liable  to  her  legacy  by  hav- 
ing taken  upon  him  execution  of  the 
will,  and  a  former  agpreement  to 
charge  that  legacy  upon  a  particular 
part  of  his  estate,  he  mortgaged  the 
same  estate,  which  he  had  cfevised^ 
for  that  legacy  ;  and  coTenanted  in 
the  deed  to  pay  it :  three  months  after 
by  codicil  'expressing  apprehensions, 
that  his  personal  would  be  deficient* 
he  created  a  trust  of  some  real  estate 
for  all  his  debts  of  what  nature  and 
kind  soever  they  should  consist  at 
his  death,  also  legacies  aind  funeral 
expences :  held,  the  legacy  did  not 
become  a  personal  debt  of  the  son ; 
and  therefore  the  mortgaged  estate 
remained  charged,  and  was  not  to  be 
exonerated  by  the  assets.  Hamilton 
V.  Worley.  02 

2.  The  equity  to  have  real  estate  ex- 
onerated by  personal,  subsists  only 
between  the  heir  or  devisee  and  the 
residuary  legatee ;  not  against  spe- 
cific or  general  legatees,  much  less 
creditors.  65 

F. 

FEME  COVERT.  — See  Baron  and 
Feme,  4.  Election,  10.  Practice, 
2,  19.     Will,  i. 

FINE  APPORTIONED.— See  FTi//, 
46^ 
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FISHERY.— See  Practice,  24. 
FISHING  BILL.— See  Pleading,  18. 
FOREIGN   STATE.— See  Jurisdie- 

ftOfl»l. 

FOUNDLING   HOSPITAL.  —  See 
Charity,  2. 

FRAUD. 

1.  BiH  shewing,  that  a  judgment  at 
law  was  ohtained  against  conscience 
bj  concealment,  would  open  it.  So 
an  award  would  be  opened  in  equitjr 
if  impeached  upon  equitable  matter, 
as  concealment,  notwithstanding  a 
clause,  that  it  should  be  final.  P.  135 

2.  One  partner  retired :  the  others  con- 
tinued in  partnership,  and  failed  :  in 
the  interval  large  sums  were  paid  to 
him,  who  retired,  in  respect  of  a  ba- 
lance due  to  him  on  account :  under 
the  bill  of  the  assignees  of  the  last 
partnership  upon  circumsUnces  of 
fraud  an  account  was  decreed  against 
the  partner,  who  retired,  with  respect 
to  tne  period  of  the  last  partnership, 
and  renised  as  to  the  previous  time. 
Andermm  r.  Maliby.  244 

8.  New  trial  refused  after  two  verdicts 
against  deeds  and  a  will  for  fraud. 
Bates  ▼.  Gravei.  2iM 

4.  Instruments  being  absolutely  set 
aside  for  fraud  there  ought  not  to  be 
a  re-conveyance  by  the  party,  who 
took  under  them.     Bates  v.  Graves, 

287 

6*  Where  there  is  a  conveyance,  and 
possession  is  retained,  towards  all 
third  persons  the  ownership  is  not 
divested :  but  where  deeds  are  set 
aside  between  the  parties  themselves 
and  the  heir  of  the  party  conveying, 
it  must  be  upon  actual  fraud ;  and 
the  retaining  is  only  evidence ;  which 
with  reasonable  proof  of  weak  capa- 
city will  be  sufficient.  292 

6.  where  deeds  are  set  aside  for  fraud, 
but  the  estate  has  been  conveyed  to 
a  third  person,  as  an  instrument,  not 
privy  to  the  fraud,  or  where  they  are 
set  aside  on  paying  so  much  money, 
a  reconveyance  ought  to  be  decreed. 

295 

7.  A.  hkving  an  estate  in  fee  of  6000/. 
a  year  and  being  tenant  for  life  with- 
out impeachment  of  waste  of  another 
estate  of  5000/.  a  year  with  the  re- 
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version  in  fee  after  an  estate  in  tail 
male  in  B.,  his  only  son  by  a  former 
marriage,  became  indebted  by  mort- 
gage, annuities  and  otherwise,  to  the 
amount  of  near  100,000/1     A.  and  B. 
joined  in  conveying  both  estates  to 
trustees  upon  trust  by  sale  or  mort- 
gage, sale  of  timber,  or  by  rents  and 
profits,  to  pay  debts,  and  to  apply  so 
much  of  the  rents  and  profits  of  what 
should  remain  unsold,  as  should  seem 
meet  to  them,  as  a  sinking  fund,  and 
to  pay  the  residue  to  A,  and  to  settle 
the  remaining  trust  estates,  subject 
to  an  annuity  of  1000/.  to  B.  for  the 
joint  lives  of  him  and  A,,  npon  A.  for 
life  without  impeachment  of  waste, 
with  power  to  lease   for  21  years 
only ;  remainder  to  trastees  to  pre- 
serve, &c. ;  remainder,  subject  to  a 
jointure  to  the  wife  of  A.  and  por- 
tions for  children  by  her,  to  the  joint 
appointment  of  ii.  and  B, ;  in  default 
thereof  to  the  appointment  of  B.  sur- 
viving; in  default  thereof  to  jB.  in  tail 
male;  remainder  to  the  other  sons 
of  il.  in  tail  male ;  remainder  to  B. 
in  tail ;  remainder  to  the  daughters 
of^.  in  tail  with  cross  remainders; 
remainder  to  B,  in  fee ;  with  powers 
of  leasing  and   full  powers  of  ma- 
nagement in  the  trustees,  and  a  pro- 
vision for  the  appointment  of  new 
trustees,  as  vacancies  should  happen. 
The  trustees  raised  50,000/.  by  mort- 
gage of  the  settled  estate,  which  they 
applied  to  the  debts ;  and  they  paid 
2500/.  a  year  to  A,  and  1000/.  a  year 
to  B,  from  the  date  of  the  settlement 
Upon  the  bill  of  ii.  to  set  aside  the 
deed,  except  the  trust  for  the  debts, 
upon  a  general  charge  of  fraud,  mis- 
apprehension and  misrepresentation, 
or  to  control  the  management  of  the 
trust,   and   for  an   account    against 
the  trustees,  the  Court  held,  1st,  that 
the  deed  could  not  be  set  aside  par- 
tially for  fraud ;  nor  under  this  bill 
totally ;  for  then  the  prior  estates  in 
the  settled  estate  must  be  revested 
clear  of  incumbrances.  A,  being  un- 
der covenant  to  exonerate  ;  and  the 
mortgagees,  who  must  either  consent 
to  change  their  secnritiea,  or  be  paid, 
were  not  parties :  2dly,  that  general 
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charges  of  fraad  rcqaired  no  answer, 
and  could  not  support  a  decree;  that 
upon  the  evidence  there  was  no  fraud 
or  mistake  ;  and  that  ^.'s  joining  to 
suhject  the  settled  estate  was  sufH- 
cient  coDsideration  :  3diy,  that  the 
Court  would  not  interfere  with  the 
trustees,  there  being  no  niisbeha- 
viodr ;  and  that  the  payment  of  the 
annuity  to  B.  was  good*  The  bill 
therefore  was  dismissed  with  costs; 
and  the  trustees  having  been  always 
ready  to  account,  the  Court  refused 
to  retain  it  for  that  purpose ;  but 
without  prejudice  to  a  bill  for  that 
only.     Myddleton  v.   Lord  Kenyan. 

Page  391 

See  Arbiiration,  13.      Baron  and 

Feme,  5.     Interpleader,  6.     Xa- 

ches,  5.   Pleading,  IG.    Practice, 

5.    Principal  and  Agent. 

G. 

GAMING.— See  Bankrupt,  10.     Plead- 
ing,  13. 

GENERAL  ORDERS.— See  pages  39, 
190. 

GEN  ERAL  ORDER  in  Bankruptcy. 
See  Bankrupt,  10. 

GIFT. 
Where  a  banker's  check  is  given,  and 
is  paid  away  for  valuable  considera- 
tion or  to  a  creditor,  the  executor  is 
liable;  and  if  the  person,  to  whom 
it  is  given,  receives  it,  before  the 
banker  has  notice  of  the  death  of  the 
drawer,  it  cannot  be  recalled.  118 
See  Donatio  mortis  caiuA,  1,  3. 

H. 
HEIR. 

There  is  no  way  to  exclude  an  heir  but 

by  giving  to  somebody  else ;  as  he 

will  take  what  is  not  disposed  of  even 

against  the  intention.  22o 

See  Charity,  1.    Election,  4.    Rc" 

presentatives,  7.     Will,  1,  2,  23. 

HUSBAND.— See  Baron  and  Feme. 

I. 

ILLUSORY  APPOINTMENT.— See 
Power,   3,  5. 

INDEPENDENT   STAT£.-^.«ee  Ju-^ 
rtfcfjcfton,  1. 
Vol.  II. 


INFANT.— See  Laches,  1.    Merg&, 

INJUNCTION.— See  Interpleader,  2. 

INSURANCE. 

1.  Insurance  without  a  policy  is  illegal. 

Page  IB 

2.  Variation  from  policy  of  insurance, 
though  perfectly  immaterial,  dis- 
charges the  insurer.  ML 

INSURANCE,    LOTTERY. 
See  Pleading,  14. 

INTEREST. 

1.  Where  the  question  of  interest  is 
not  reserved  by  the  decree,  it  cannot 
be  given  on  petition :  the  object  of  a 
petition  being  only  to  carry  on  what 
is  directed  by  the  decree.  Creuze  v. 
Hunter.  167 

2.  Interest  not  given  from  the  con- 
firmation of  the  report  upon  demands 
liquidated  by  it,  but  not  bearing  in- 
terest in  their  nature,  asiegacies  and 
arrears  of  annuities;  ihoug|i  both 
legacies  and  annuities  were  charged 
upon  land,  and  the  annuities  were 
not  paid  out  of  the  rents  and  profits, 
as  possession  was.  taken  by  mortga- 
gees, and  though  one  of  the  annuities 
was  the  provision  of  a  widow.  Creuze 
V.  Hunter.  167 

3.  In  the  case  of  a  mortgage  the  whole 
sum  liquidated  by  the  report  carries 
interest.  169 

4.  Under  a  judgment  at  law  no  interest 
subsequent  to  the  judgment  can  be 
recovered :  but  a  fresh  action  may 
be  brought  for  it.  182 

6.  Upon  farther  directions  the  Court 
may  add  to  the  decree,  and  may  there- 
fore give  interest,  though  the  question 
of  interest  was  not  reserved.      164 

6.  Interest  is  computed  by  the  Mas- 
ter's report  upon  such  debts  only,  as 
carry  interest,  according  to  the  rate 
they  carry ;  and  upon  farther  direc- 
tions subsequent  interest  is  directed 
only  on  those,  upon  which  the  report 
has  already  computed  interest :  but 
no  interest  is  computed  on  simple- 
contract  debts  hy  the  report  or  by- 
order  afterwards.  105 

7.  A  power  to  charge  a  sum  in  gross 
implies  a  power  to  give  any  rate  of 
legal  interest;  and  the  rule  of  the 
Court  to  give  4per  ce»^  applies  only, 
where  no  rate  is  speeified   by  the 
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party  having  power  to  fix  it    Lewis 
V.  Freke.  Page  507 

8.  The  reason  of  the  rnle  in  Chancery 
to  give  interest  at  4  per  cent,  only  is, 
that  money  is  generally  to  be  had  at 
that  rate:  bnt  the  rule  is  not  in- 
Variable.  511 

0.  Upon  a  bill  by  executors  to  have 
the  assets  administered,  no  interest 
is  to  be  allowed  upon  a  judgment  on 
assets  quando  accidei'int.  De$champs 
V.  Vanneck,  716 

10.  No  interest  is  allowed  upon  a  judg- 
ment in  an  account  before  the  Master 
or  in  an  action  upon  it  7 10 

See  Arbitration,  3,  Bankrupt,  12,  13. 
Practice,  1.     Trust,  i,  2. 

INTERPLEADER. 

1.  A  banker,  with  whom  properly  was 
deposited  for  safe  custody,  refused 
to  delifer  it  to  the  owner  in  prison 
under  actions  brought  against  him  as 

Eartner  in  an  insolvent  mercantile 
ouse :  the  banker  was  then  served 
with  attachments  by  the  Plaintiffs  in 
those  actions,  and  held  to  bail  in  tro- 
Ter  by  the  owner :  Held,  that  he  was 
entitled  to  relief  upon  bill  of  inter- 
pleader, but  need  not  have  come  into 
equity ;  as  at  law  he  would  have 
been  discharged  on  common  bail 
upon  bringing  the  deposit  into  Court, 
and  proceedings  in  the  action  would 
have  been  stayed,  till  the  attachments 
were  disposed  of  by  the  owner  of  the 
property  in  the  name  of  the  banker. 
Langston  v.  BoyUton.  1 01 

2.  In  support  of  motion  for  injunction 
on  interpleading  bill  affidavits  of  the 
facts  may  be  read ;  as  it  is  exactly 
on  the  footing  of  waste.    Langston 

•    y.  Boglston,  102 

8.  Collusion  not  to  be  presumed  against 
the  affidavit  of  the  Plaintiff  in  inter- 
pleading bill :  nor  can  counter-affi- 
davit prevail  against  it  Langston 
▼.  Boylston.  102 

4.  A  claim  is  a  ground  of  interpleader. 

107 

5.  Tenant  cannot  file  a  bill  of  inter* 
pleader  against  his  landlord  on  notice 
of  ejectment  by  a  stranger  under  a 
title  adverse  to  that  of  the  landlord. 
On  suspicion  of  collusion  an  inquiry 
into  the  circumstances  was  directed ; 
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and  the  report  coDGrmiDg  the  fraud, 
the  bill  was  dismissed  with  costs  to 
the  landlord,  as  between  attorney 
and  clicDt,  to  be  paid  by  the  Plain- 
tiff and  his  solicitor ;  the  latter  to 
shew  cause,  why  he  should  not  be 
struck  oJBT  the  roll.  Dungey  v.  An- 
gove.  Page  304 

0.  Bill  of  interpleader  is,  where  two 
persons  claim  of  a  third  the  same 
oebt  or  the  same  doty.  310 

7.  An  interpleading  bill  nerer  suggests 
a  case.  311 

8.  To  support  a  bill  of  interpleader  by 
a  tenant  two  persons  must  claim  the 
same  rent  in  privity  of  tenure  and 
contract ;  as  in  the  case  of  mortgagor 
and  mortgagee,  trastee  and  eestuyque 
trust,  &c.  312 

J. 

JUDGMENT.— See  Fraud,  1.     Interest, 
4,  9, 10. 

JURISDICTION. 

1.  Political  treaties  between  a  foreign 
state  and  subjects  of  the  crown  of 
Great  Britain  acting  as  an  indepen- 
dent state  under  powers  granted  bj 
charter  and  act  of  parliament  are  not 
a  subject  of  municipal  jurisdiction; 
therefore  a  bill  founded  on  such  tres- 
tles by  the  Nabob  of  Arcot  against 
the  East  India  Company  was  dis- 
missed. Nabob  of  eke  Camatie  ▼. 
East  India  Company,  56 

2.  Account  would  be  decreed  upon  a 
bill  on  a  mere  right  of  entry,  if  the 
Defendant  admitted  the  title  and  re- 
ceipt of  the  rents  and  proGts.       128 

3.  The  Ecclesiastical  Court  acts  with- 
out jurisdiction  in  granting  probate 
of  an  instrument,  which  does  not 
affect  the  personal  estate,  230 

4.  The  loss  of  an  instrument  with  the 
usual  affidavit  gives  a  right  to  relief; 

I  as  upon  a  bond  to  a  decree  for  paj- 

ment :  so  of  a  deed.  461 

5.  Plaintiff  prayed  a  diacovery,  in- 
junction, and  delivery  of  a  bill  of 
exchange:  upon  the  answers  and 
evidence  the  right  being  clear,  the 
Court  refused  an  opportunity  of  try- 
ing it  at  law,  and  decreed  an  imme- 
diate deliver  J.  Newts^mr.  Milmer.  483 

0.  Bill  for  a  legal .  demand  retained 
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with  liberty  to  bring  au  action  ;  tbe 
aBsistance  of  tbe  Court  being  re- 
quired on  equitable  circamstances. 
Stevens  v.  Praed.  Page  619 

7.  Upon  equity  reserved  the  Court 
refused  to  increase  damages  on  sug- 
gestion, that  interest  was  omitted  at 
law  through  mistake,  on  the  supposi- 
tion that  it  would  be  given  in  equity. 
Sievens  v,  Praed,  619 

8.  Notwithstanding  the  statute  and  de- 
cree 37  Hen.  VIIL  c.  12.  the  Court 
of  Chancery  has  jurisdiction  upon 
the  subject  of  tithes  iaLondoti,  An 
account  was  decreed  according  to  the 
improved  rent.  Another  Defendant 
setting  forth  his  lease  at  a  low  rent 
and  a  fine,  and  alledging  by  answer, 
that  he  bad  never  heard  of  any 
greater  rent  being  paid,  there  being 
no  evidence  against  it,  was  held  li- 
able only  according  to  that  rent. 
Canons  of  St,  Paul's  v.  Crickett,    603 

See  Arbitration,  11,  12.  Dower,  1. 
Partition,  2.     Visitor, 

L. 
LACHES. 

1.  Infancy  of  Defendant  no  excuse  for 
PlaintiflT's  delay.  12 

2.  At  law  length  of  time  raises  pre- 
sumption against  claims  the  most 
solemnly  established.  Id 

3.  Creditors  are  not  relieved  in  equity 
after  gross  laches :  therefore  where 
a  creditor  7  years  after  coming  of  age 
filed  a  bill  to  obtain  the  benefit  of  a 
decree  to  account,  and  after  answer 
took  no  step  for  33  years,  and  then 
filed  another  bill  against  residuary 
legatees  of  a  party,  whose  assets  were 
distributed  with  notice  to  the  Plain- 
tiff, and  against  other  representa- 
tives, the  bill  was  dismissed  upon  the 
laches  only,  though  the  question  of 
satisfaction  was  doubtful.  Hercy  v. 
Dinwoodtf,  87 

4*  Testator  gave  the  residue  of  his  per- 
sonal to  his  executors  for  their  own 
use  and  benefit :  afterwards  by  a  co- 
dicil he  directed  them  to  dispose  of 
it  in  charities ;  and  part  was  accord- 
ingly applied  in  founding  a  ^school. 
35  years  after  tbe  testator's  death, 
all  the  next  of  kin  and  the  actine 
traatee  being  dead,  a  bill  was  filed 
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by  the  representative  of  one  of  the 
next  of  kin  on  the  ground,  that  part 
of  the  personal  was  secured  by  mort- 
gage, therefore  as  to  that  the  cbt-* 
ritable  bequest  was  void,  and  that 
the  right  of  the  next  of  kin  was  but 
lately  discovered :  the  bill  therefore 
prayed  an  account  of  the  personal, 
and  that  the  charitable  bequest  of 
what  was  out  on  mortgage  should  be 
declared  void,  and  that  it  should  re- 
sult to  the  next  of  kin :  Held  that  by 
the  codicil  the  executors  were  trus- 
tees of  the  whole,  and  could  not  claim 
for  themselves ;  that  at  all  events  the 
next  of  kin  could  not  recal  what  had 
been  laid  out;  that  the  length  of  time 
alone  was  not  sufficient  to  raise  a  pre- 
sumption, that  they  knew  their  right 
and  released  it  or  acquiesced ;  tbere- 
fore  an  account  was  decreed,  but 
with  special  inquiry  into  all  tbe  cir- 
cumstances, and  whether  tbe  next 
of  kin  released,  assigned,  or  in  any 
manner  gave  up  their  right.  Upon 
the  report,  the  special  circumstances 
affording  no  presumption  of  a  release, 
an  issue  being  declined,  tbe  accounts 
being  clear,  the  trustees  not  being 
called  on  to  refund  what  bad  been 
applied,  and  the  widow  being  bar- 
red by  the  will,  or  her  right  of  elec- 
tion having  become  impracticable, 
so  much  of  the  personal  residue  be- 
queathed to  the  Charity,  as  was 
secured  on  mortgage,  was  notwith* 
standing  the  length  of  time  decreed 
to  the  next  of  kin  with  interest  from 
the  filing  of  the  bill.  Pickering  r. 
Lord  Stamford.  Page  2T2,  681 

6.  Length  of  time  may  bar  in  Equity : 
20  years  possession  bars  an  equity 
of  redemption :  but  no  time  can  cover 
a  fraud.  280 

6.  After  36  years  a  legacy  would  be 
barred  on  presumption  of  satisfac- 
tion. tA. 

7.  Executor  pays  debts  with  money 
received  under  a  decree,  which  is 
reversed :  he  must  refund :  other- 
wise, if  the  appeal  is  delayed.    688 

8.  Every  fair  presumption  is  to  be 
made  against  a  stale  demand.       i6. 

See  Legacy.    Mcrtgagg,  1 .    Plead* 
ing,  17. 
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LANDLORD  AND  TENANT. 

'  Tenant  cannot  set  np  a  title   against 
his  landlord.  Page  696 

See  Interpleader,  5,  8.    Lease. 
.LEASE. 

Where  there  is  a  demise,  lessor  can- 
not bring  an  action  for  use  and  oc- 
capation,  as  a  stranger  may  :  but  it 
mast  be  upon  the  deed  for  the  rent. 

307 
XEGACY  AND  LEGATEE. 

Payment  of  a  legacy  presumed  after 

aboTe  forty  years  without  demand. 

Jones  ▼.  Ticr6€rrt7/e.  1 1 

See  Exoneration^  2.      Interest,  2. 

Laches,  6.     Trust,  4,  6.     Will, 

24,  25,  31,  43,  46. 

LENGTH  OF  TIME. —  See  Laches. 
Pleading,  17. 

LIEN. 

1.  On  bill  of  interpleader  by  the  owner 
of  an  estate  against  the  grantee  of  a 
rent-charge  out  of  ft,  assigned  to  se- 
cure an  annuity,  and  the  annuitant, 
the  annitfty  being  void,  the  arrears 
of  the  rent-charge  in  Court  were 
paid  to  the  original  grantee ;  and  the 
annuitant  was  held  not  entitled  to 
have  the  consideration  repaid  out  of 
that  fund,  there  being  only  a  general 
debt  at  law  and  no  lien.  Duke  of 
Bolton  ▼.  Williams.  1 39 

'  2.  Upon  an  act  of  bankruptcy  by  lying 
two  months  in  prison  joint  and  sepa- 
rate commissions  :  the  former  being 
established  the  latter  superseded, 
the  attorney  employed  by  the  bank- 
rupt and  in  sustaining  the  latter 
against  the  former  has  no  lien  upon 
papers  delivered  to  bim  by  the  bank- 
rupt after  the  arrest :  upon  petition 
of  the  joint  creditors  he  was  ordered 
to  deliver  them  up.  Exp.  Lee.  285 
8.  On    a    bankruptcy   by    lying    two 

'  months  in  prison  no  possible  lien 
can  be  acquired  after  the  first  arrest. 

286 

LONDON,  CUSTOM.— See  il«6/s. 

LONDON,  TITHES.  —  See  Jurisdic- 
Hon,  8. 

;LORDS.— See  Appeals. 

LOST  DEEDS.— See  Presumption. 

LOTTERY  INSURANCE.-SeeP/<?a(f- 
ing,  14. 


LUNATIC. 

1.  The  statute  of  Lunatics  does  not 
introduce  any  new  right  in  the 
Crown  ;  the  words  **  waste  mnd  de- 
ttruction*'  in  it  are  to  be  constmed 
in  the  ordinary,  not  the  technical, 
sense.  Page  71 

2.  Where  timber  nnakes  part  of  the 
general  rental  of  ao  estate,  ia  case 
of  lunacy  it  would  be  a  breach  of 
duty  not  to  manage  it  in  the  usual 
manner.  ib. 

3.  Under  the  statute  the  Crown  com- 
mits the  care  of  lunatics  to  some 
great  officer,  not  of  necessity  the 
Chancellor.  The  warrant  confers  no 
jurisdiction,  but  only  a  power  of 
administration.  The  appeal  is  to 
the  King  in  Council.  ib. 

4.  In  managing  the  estate  of  a  lunatic 
the  general  principle  is  to  attend 
solely  to  the  interest  of  the  owner 
without  any  regard  to  the  succes- 
sion. 72 

5.  In  administering  the  estate  erf  a  luna- 
tic the  Chancellor  way  apply  personal 
estate  in  payment  of  debts  to  any 
extent,  and  is  to  take  every  advant- 
age, that  tends  fairly  towards  or- 
dinary improvement,  considering 
only  the  immediate  interest  of  the 
proprietor :  but  consistently  with  that, 
alteration  of  property  is,  as  far  as 
possible,  to  be  avoided ;  and  great 
care  must  be  taken,  that  nothing  ex- 
traordinary is  attempted  ;  as  par- 
chasing  estates,  disposing  of  inte- 
rests, engaging  in  adventures,  &c.  73 

6.  A  trustee  found  a  lanatic  by  the 
Master's  report  cannot  be  ordered  to 
convey  under  the  statute  4  Geo.  11. 
c,  10,  unless  a  commission  of  lunacv 
has  issued.     Ex  parte  Gillam.      687 

7.  A  person  found  a  lanatic  by  a  com- 
petent jurisdiction  abroad  may  be 
considered  a  lunatic  here.  5SB 

See  Representatives,   1,  5. 

MERGER. 
At  law  and  in  equity,  where  there  is  a 
confusion  of  rights,  there  is  an  im- 
mediate merger:  that  is  prevented 
in  equity  by  the  intention  either  ex- 
press or  implied;  as   in  the  case  of 


TABLE   OF   CONTENTS. 


MERG  ER'-canHnued. 

an  infant  entitled  to  an  estate  and 
also  to  a  charge  upon  it ;  the  rights 
remain  distinct,  because  more  bene- 
ficial. Page  264 

MILL,  Custom  of* — See  Practice,  24. 

MONEY   LOST    AT   PLAY. — See  Bank- 
rupt, IQ.    Pleading,  1^. 

MONEY  TO     BE     INVESTED    IN    LAND 

OR  OTHER  Securities. 
Personal  under  marriage  articles  to  be 
invested  in  land  or  government,  or 
other,  secvirities :  the  Court  finding 
it  in  its  original  state  considers  it  as 
personal :  Lut  part  having  been  laid 
out  in  land,  which  was  settled,  and 
afterwards  sold,  and  the  produce  in- 
vested in  stock,  till  a  proper  pur- 
chase of  land  could  be  found  to  be 
settled  to  the  same  uses,  that  was 
considered  as  land.  Bristow  v. 
Warde.  336 

See  Trust,  8.     Will,  1. 

MORTGAGE. 

1.  Mortgage  may  be  redeemed  after 
twenty  years,  if  during  that  period 
the  mortgagee  has  treated  it  as  re- 
deemable, as  by  keeping  accounts 
upon  it.  84 

2.  Mortgage  and  pledge  distinguish- 
ed. 378 

§ee  Arbitration,  3.     Interest,  3. 

MORTMAIN. 

1.  The  statute  of  mortmain  meant  to 
prevent  a  person  from  adding  to  land 
already  in  mortmain  by  will.        241 

^.Difference  between  the  statute  of 
mortmain  and  12  Will.  III.  c.  4,  con- 
cerning Roman  Catholics :  the  former 
has  the  words  '*  charge  or  incum- 
brance :'*  which  are  not  in  the  latter. 

283 
See  Cliarity,  3. 

N. 

NABOB    OP    ABCOT.— See  Jurisdic- 
tion, 1. 

NAVIGATION  SHARES. 

1.  The  shares  in  the  navigation  of  the 
river  Avon  under  the  statute  10th 
Anne  are  real  estate  and  subject  to 
dower.    Buckeridge  v.  Ingram.     652 

NEW  TRIAL.-See  Fraud,  3. 


NEXT  OF  KIN.— See  i&pre««te*iret,7r 
Trust,  4,  5.     Will,  1. 

NOTICE.— See  Pfeodiiiy,  6.   Purchaseri 
3,4. 

O. 

OCCUPANT,  Speciai See  WiU,  28. 

ORDER.— See  General  Orders. 
ORPHANAGE  SHARE.— See il«cl<w 

P. 

PARENT    AND    CHILD.— See  Consi- 
deration. 

PAROL   AGREEMENT.  —  See  Bw- 
dence,  4. 

PAROL   EVIDENCE.— See  Reddue, 
1,2.     Trust,  1\.     Will,  2^. 

PARTITION. 

1.  The  estate  of  a  tenant  in  common 
cannot  be  so  settled  on  marriage  of 
one  as  to  prevent  the  right  of  the 
others  to  make  partition.     Page  100 

2.  Partition  is  a  proceeding  at  Commoa 
law  :  but  Chancery  entertains  salts 
for  it;  though  no  original jurisdio- 
tiun,  and  no  express  authority  is 
given  by  the  statute  as  to  joint4e- 
nants.  124 

3.  On  a  bill  for  partition  lbs  costs  of 
eiLecuting  the  commission  and  df  all 
necessary  proceedings  in  the  cause 
most  be  defrayed  by  the  parties 4a 
proportion  to  their'  inCerests.  Calr 
madg  v.  Calmady.  SfOS 

See  Power,  !• 

PARTNER. 

An  advantage  to  be  taken  by  a  partner 

out  of  the  trade  may  be  measured  ia 

any  way  agreed  on,  and  will  not  be 

usurious.  248 

See  Fraud,  2.  ^ 

PATENT.— See  Practice,  24. 

PAUPER.— See  Bankrupt,  3. 

PERFORMANCE.— See  Satisfactian. 

PERPETUITY. 
An  unborn  child  of  a  person  in  esse 
may  be  made  tenant  tor  life,  if  be- 
yond  that  the    absolute  interest,  is 
disposed  of.  Routledge  s.DorriU  357 
See  Power,  6. 
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PERSONAL  PROPERTY. 

See  Mcney. 

PERSONAL  REPRESENTATIVE. 

See  Executor.    Representatives, 

PLEADING. 

1.  Speaking  deniDrrer  over-raled.  Ed- 
$eU  w.  Bmekatum.  Page  83 

5.  Speaking  denmrrer  bad  at  law.    ib. 

8.  Plea  to  ditcovery,  that  it  may  sub- 
ject Defendant  to  penalties  of  a  sCa- 
tate»  and  also  of  articles  of  impeach- 
ment exhibited  against  him  by  the 
Commons,  is  inconsistent  and  there- 
fore bad.     Nobkissen  y.  Hastings,  84 

4.  Demnrrer  lies,  where  it  is  clear, 
that,  taking  the  charges  to  be  tme, 
the  bill  would  be  dismissed  at  the 
hearing.     Uttersam  ▼.  Mair.  95 

6.  Plea  aTenring  in  answer  to  a  charge 
of  constructive  notice,  that  to  the 
Defendant's  knowledge  and  belief 
there  was  no  notice,  disallowed :  he 
ought  to  answer  the  facts ;  and  the 
Court  is  to  make  the  construction. 
Jerrard  t.  Samnders.  187 

6.  Joint  and  separate  demands  by  the 
same  bill :  demurrer  allowed.  Har- 
rison T.  Hogg.  323 

7.  Defendant  cannot  demur,  because  a 
feofiment  is  stated  without  stating 
livery,  or  a  bargain  and  sale  without 
stating  enrolment:  they  will  be  in- 
tended perfect.  ^   327 

8.  Upon  bills  by  rectors  and  vicars  the 
Defendants  may  split  their  titles.  328 

9.  Defendant  not  bound  by  a  mistake 
in  his  answer  as  to  the  eflfect  of  an 
instrument,  where  the  answer  re- 
ferred to  the  instrument.  Jones  v. 
Smith.  372 

10.  Plea  of  a  fine  over-ruled,  because 
no  seisin  was  alledged.  Page  v. 
Lever.  450 

11.  Bill  for  discovery  and  delivery  of 
a  settlement,  under  which  Plaintiff 
claimed,  and  other  title-deeds,  and 
possession  of  the  estate :  demurrer 
to  all  the  relief,  and  all  the  disco- 
very, except  of  the  settlement,  for 
want  of  equity;  and  answer  ad- 
mitting the  settlement  and  offering 
to  produce  it,  and  denying,  that  De- 
fendant had  any  other  relative  to  the 
Plaintiff's  title:  the  title  being  legal, 
the  Court  would  only  order  the  set- 
tlement to  be  produced  at  the  trial ; 
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the  demurrer  therefore  goiog  to  all 
the  relief,  the  Defendant  Iwd  leave 
to  amend.  Renisom  r.  AtUeff.  Psl  459 

12.  Where  the  PlaintiaT  la  entiaed  to 
the  discovery  he  seeks  in  aopport  of 
an  action,  a  nraver  for  ^neral  re- 
lief, or  for  rene/,  that  is  consequen- 
tial to  the  prayer  for  dincovery,  as 
an  injunction,  will  not  snatain  a  de- 
murrer.   Brandom  v.  Smnda,         614 

13.  Plea  to  a  bill  of  diaeoTory  in  sup- 
port of  an  action  under  atnt.  9  Anne, 
e.  14,  for  money  lost  at  play,  by  the 
assignees  of  the  lo8er»  a  bankrupt, 
that  the  action  waa  not  commenced 
and  the  bill  exhibited  within  three 
months,  over-ruled.  Bremdom  r. 
Sands.  514 

14.  Plaintiffs  having  brongbt  an  ac- 
tion against  the  Defendant  to  recover 
payments  made  for  insnring  lottery 
tickets,  prayed  a  discovery  and  ac- 
count, offering  to  allow  payments 
made  by  the  Defendant :  as  the  De- 
fendant could  not  have  that  advan- 
tage at  law,  a  demurrer  waa  over- 
ruled.    Brandon  V.  Johnson.  517 

15.  Bill  by  annuitant  under  a  will  for 
an  account  of  arrears  against  two 
administrators  with  the  will  annexed: 
one  pleaded  the  statute  of  Limita- 
tions to  so  much,  as  sought  fptisfac- 
tion  for  the  arrears,  or  so  much  as 
was  stated  to  have  accrued  doe  pre- 
vious to  six  years  before  the  bill : 
he  also  by  answer  set  up  an  agree- 
ment to  relinquish  the  annuity :  plea 
over-ruled  without  prejudice  to  in- 
sisting on  the  same  matter  by  an- 
swer.    Higgins  v.  Crawford.        571 

16.  Bill  against  bankrupt  and  assignees 
charging  a  fraudulent  bankruptcy  to 
defeat  the  Plaintiff's  execution,  and 
stating,  that  under  an  agreeroeut 
with  the  assignees  for  an  arbitration 
the  Plaintiff  deposited  the  goods  for 
sale,  the  produce  to  be  in  trust  ac- 
cording to  the  award,  that  he  had 
lost  his  copy,  and  the  assignees  had 
obtained  the  original  from  the  per- 
son, with  whom  it  was  deposited  for 
the  benefit  of  all  parties,  and  re- 
fused inspection,  prayed  a  diacovery 
and  injunction :  a  demnrrer  by  the 
bankrupt  disallowed.  Kimg  w.  Mar-- 
iM.  641 
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PLEADlNG^contmned. 

17.  DefendaDt  pleaded  forty  years  pos- 
session  without  accoaot  or  admission 
of  any  debt  to  a  bill  setting  up  an 
old  mortgage  and  stating  an  account 
settled,  and  that  owing  to  infancy,  co- 
verture and  other  disabilities,  Plain- 
tiffs could  not  proceed ;  the  plea  was 
allowed.  Blewitt  v.  Thomas.  Pm,  669 

18.  Bill  prayed,  that  the  Defendant 
might  state  the  particulars  of  his 
pedigree  as  heir,  and  of  the  births, 
baptism,  marriages,  deaths,  or  bu- 
rials; demvrrer  allowed.  Ivyv.Keke- 
wick.  679 

See-  Copyright  in  Prints,  Costs,  3. 
Frauds  1.  Interpleader,!,  Prac- 
Hce,21.    Tithes. 

PLEDGE.— See  Mortgage,  2.  v 

POLICY— See  In^rance. 

POLITICAL  TREATY.— See  Jurisdic 
tion,  1. 

POSTHUMOUS  CHILD.-See  Will,41. 

POWER. 

1.  Partition  of  an  estate  in  common  is 
a  good  execution  of  a  power  to  sell 
or  exchange  *.  Abel  v.  HeatAcote.  98 

2.  By  articles  the  wife's  fortune  and 
an  equal  sum  advanced  by  the  hus- 
band were  agreed  to  be  setUed  for  the 
husband  for  their  joint  lives ;  and  if 
he  should  die  first,  leaving  issue  by 
her,  for  her  for  life,  after  her  de- 
cease, as  to  the  capital,  in  such  man- 
ner as  he  should  appoint,  in  default 
of  appointment  to  be  divided  equally 
among  the  issue  at  twenty-one  with 
maintenance  and  survivorship :  after 
marriage  in  pursuance  of  the  articles 
an  estate  purchased  with  the  fund  was 
settled  upon  the  husband  for  the  joint 
lives  of  him  and  his  wife,  remainder  to 
trustees  to  preserve,  &e.  remainder, 
in  case  of  his  death  first  without 
issue,  to  certain  uses,  remainder,  in 
case  of  his  death  first,  leaving  any 
child  or  children,  to  the  wife  for  life, 
remainder  to  all  the  children  in  such 
shares,  as  the  husband  should  ap- 
point; for  want  of  appointment, 
equally  in  tail  with  cross  remainders, 
remainder  to  the  heirs  of  the  hus- 
band.  Children  only  are  the  object ; 

*  Oyer-rided.    See  the  uot.e,  pi^ge.lOl. 
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and  an  appointment  to  a  child  for 
life,  remainder  to  his  children  as  he 
shall  appoint,  is  an  excess  of  power; 
and  the  doctrine  of  cy  pres  by  giving 
the  child  an  estate  tail  is  not  appli- 
cable:  but  the  appointment  is  void 
for  the  excess  only  ;  and  what  is  ill 
appointed  goes  as  in  default  of  ap* 
pointment.  Bristow  v.  Warde.  Pa,^S 

3.  Testator  under  a  power  to  appoint 
among  children  appointed  to  the 
husband  of  a  danghter  for  life,  and 
if  she  survived  him,  to  her  for  life ; 
and  having  advanced  her  in  mar- 
riage, recited  that  as  a  reason  for 
giving  her  |t  small  share:  this  is  not 
illusory.    Bristow  v.  Waardie.  ih. 

4.  4000/.  settled  on  marriage  in  trust 
after  the  decease  of  the  husband  and 
wife  to  pay  among  all  and  every  the 
child  and  children  other  than  an 
eldest  or  only  son,  at  such  times  and 
in  such  proportions  as  he  or  she  or 
the  survivor  should  appoint  by  deed 
or  will;  for  want  of  appointment, 
among  such  child  and  chilaren;  other 
than,  &c.  equally  to  be  divided;  if 
but  one,  to  that  one;  payable  at 
twenty-one  or  marriage,  or  as  soon 
after  as  the  life  interests  should 
drop :  the  shares  of  any  dying  be- 
fore payable  in  the  4000^  or  so  much 
as  should  not  be  appointed  to  go  to 
the  survivors  at  .the  same  time. 
There  were  four  younger  children : 
the  marriage  settlement  of  one  re- 
cited, tkat  she  was  entitled  to  1000/. 
part  of  this  fund;  one  fourth  of  it 
was  appointed  to  another  on  his  mar- 
riage, and  to  a  third  1000/.  as  her 
share  of  that  portion:  the  fourth 
died  above  twenty-one  before  his 
father,  who  survived  his  wife,  and 
died  without  any  farther  appoint- 
ment: Held,  that  3000/.  was  Well 
appointed,  and  that  the  remainder 
vested  in  all  equally  according  to 
the  direction  for  want  of  appoint- 
ment. Wilson  V.  Piggott,  351 

5.  Under  a  power  to  appoint  among 
all  children  if  part  is  well  appointed 
to  some,  leaving  a  share  not  illu- 
sory, which  is  afterwards  appointed 
so  as  entirely  to  exclude  one,  the 
last  appointment  only  is  void.  •    3«>«^ 
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6.  Personal  settled  on  marriage  for 
the  busband  for  life,  then  for  the 
wife  for  life,  tben  to  and  among  all 
and  every  the  cbildren  and  grand- 
cbildren  or  issne  in  sucb  sbares, 
under  soch  restrictions,  at  sucb 
times,  and  in  sucb  manner  as  tbey 
or  tbe  survivor  sbould  appoint  by 
deed  or  deeds  or  will :  for  want  of 
appoiDtment,  to  all  and  every  tbe 

'  children  and  grand -children  or  issne 
living  at  tbe  decease  of  tbe  snrvivor, 
equally,  payable  at  twenty-one  or 
marriage ;  if  bnt  one,  to  that  one ; 
provided  that  in  case  of  no  appoint- 
ment the  issue  of  any  cbildren  dead 
should  not  have  a  greater  share  than 
their  parents  would  have  bad :  issne 
only  are  within  the  power;  but  in 
any  degree :  but  an  appointment  to 
any  issue  not  living  must  be  re- 
strained to  twenty-one  years  after 
lives  in  being  at  tbe  creation  of  tbe 
power ;  otherwise  it  is  void,  even  as 
to  such  as  come  in  esse  within  those 
limits:  but  on  marriage  of  a  daugh- 
ter, interests  may  be  given  to  her 
children^  generally  and  to  the  hus- 
band. What  is  ill  appointed  goes  as 
in  default  of  appointment :  but  cbil- 
dren of  a  living  parent  cannot  take 
under  the  proviso.  Routledge  v. 
DorriL  Page  357 

7.  The  doctrine  of  cy  pres  does  not 
apply  to  personal ;  therefore  where 
nnder  a  power  to  appoint  personal 
to  children  or  issne,  an  appointment 
is  made  to  a  son  for  life,  then  among 
all  his  children ;  if  none,  to  him, 
his  executors,  &o.  the  limitation  to 
bis  children  being  void,  because  not 
restrained  within  the  legal  bounds, 
cannot  be  made  good  cy  pres.  Rout- 
ledge  v.  DorriL  ib, 

8.  Preceding  limitations  under  an  ap- 

f»ointment  being  void,  subsequent 
imitations,  though  within  tbe  power, 
cannot  be  accelerated,  and  are  void 
also ;  though  the  objects  of  the  prior 
limitations  never  come  tit  esse.  Rout- 
Mgt  V.  DorriL  ib, 

9.  Where  real  estate  is  under  a  power 
of  appointment  limited  in  strict  set- 
Uenient,  if  tbe  cbildren  cannot  take 
as  purchasersi  tbe  intention  shall  be 


executed  cy  pres  by  copstroing  it  so 
estate  Uil.  Pt^e  3W 

10.  Under    marriage  articles    15,000/. 
was  vested  in  trustees  on  trust,  to- 
gether with  50001.    covenanted  bv 
the  husband  to  be  paid,  to  be  laid 
out  in  land  to  be  settlcMl  open  the 
husband  for  life ;  remainder  to  the 
wife  for  life ;  remainder  to  tbe  use 
of  such  child  and  children,  in  such 
shares,  for  such  estates,  and  sobject 
to  such    powers,    limitations,  and 
provisions,  as  the  hasband  and  wife 
or  tbe  survivor  should  appoint;  la 
default  of  appointment,  to  the  child- 
ren in  tail ;  in  default  of  issoe,  to  tbe 
husband  in  fee.     The   hasband  and 
wife  joined  in   a   direction  to  the 
trustees,  reciting  their  resolution  to 
invest  tbe  trust   fnod   in    an  estate 
lately  purchased  by  tbe  husband  for 
16,300/.  and  directing  them  to  de- 
liver the  said  stock,  &c.   to   him  at 
the  price  they  were  at   on  the  day 
of  the  purchase ;   which   was  done. 
Tbe  wife  died.      There  were    two 
daughters.    Tbe  father    by  will  re- 
citing the  purchase,  and  that  he  bad 
not  conveyed  it  to  the   uses  of  the 
settlement,  and  that  it  was  not  his 
intention,    that    the    said    porcbase 
sbould  be  an  investment  of  the  trust 
fund,  but  that  the  said  fond  with  its 
increase  sbould  be  taken  out  of  his 
personal  estate,  gave    10,000iL  part 
of  the  trust  fund,  in  trust  to  be  laid 
out  in  land  to  be  conTojed  to  one 
daughter  for  her  life,  for  her  sepa- 
rate use ;  remainder  to  her  children 
in    tail;    remainder    to    the   other 
daughter  in  fee,  for  whom   he  also 
appointed  tbe  residue  of  the  fund, 
but  revoked  that  by  codicil  reciting 
a  portion  given  on    her  marriage. 
Held,  1st,  that  grand-children  are 
not  objects  of  the  power,  bnt  tbe 
excess  only  would   be   void :  2dlj, 
the  fund  with  its  increase  was  in- 
vested in  tbe  purchase :  3dly ,  there 
was  no  appointment  of  the  estate  or 
money  due  on  tbe  covenant :  4tbly, 
the  remainders  in  default  of  appoint- 
ment are  vested,  subject  to  be  de- 
vested   by  appointment,    and'  will 
take  ofibot  as  to  what  is  iU 
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or  unappoiiited  :  5thly,  tfae  share 
of  the  (laughter,  to  whom  the  por- 
tion was  advanced  on  marriage,  was 
thereby  satisfied.  Smith  v.  Lord 
Camefford.  Page  698 

11.  Father  having  power  to  appoint 
among  children  and  purchasing  the 
share  of  one  cannot  by  appointment 
entitle  himself  to  more  than  the 
share  of  that  child  in  default  of  ap- 
pointment. 714 
See  Will,  32. 

PRACTICE. 

K  Interest  decreed  under  a  general 
reservation  of  farther  directions. 
Sammes  v.  Rickman,  36 

2.  Money  devised  to  be  laid  out  in 
land  for  a  Jime  covert  in  tail  with 
reversion  to  her  in  fee:  she  chose 
to  have  it  paid  to  her  husband :  not 
paid  without  affidavit  by  the  hus- 
band and  wife,  that  there  is  no  set- 
tlement. Binford  v.  Bawden.         38 

3^  General  order,  that  the  Master  shall 
annually  at  the  second  seal  after 
Trinity  Term  certify  to  the  Court 
the  state  of  the  several  receivers' 
accounts  in  their  respective  offices 

39 

4.  Biddings  opened  after  confirma- 
tion of  the  report  on  circumstances; 
as  where  the  owner  of  tlie  estate, 
who  joined  in  the  motion,  was  in 
prison  at  the  time  of  the  confirma- 
tion, and  a  fourth  of  the  original 
price  was  ofiered  in  advance:  but 
a  deposit  of  the  whole  advance  was 
required.  Increase  of  price  alone 
will  not  do :  but  when  large  it  is  a 
strong  auxiliary  circumstance.  Wat* 
son  V.  Birch.  51 

5.  Fraud  is  an  exception  to  the  gene- 
ral rule  not  to  open  biddings  after 
confirmation  of  the  report.  55 

6.  Courts  of  law  will  depart  from 
general  rules  of  practice  on  general 
principles;  as  where  a  prisoner  is 
excused  for  not  coming  in  the  first 
instance  to  set  aside  a  judgment,  ib. 

7.  Not  usual  to  refuse  leave  to  amend 
a  plea  :  but  Defendant  mast  be  tied 
()own  to  a  very  short  time;  and 
where  it  seemed  incapable  of  amend- 
ment, he  had  leave  to  withdraw 
and  plead  de  novo  in  ^  fortnight. 
Nobkiuen  v.  Hastings.  85 
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8.  Creditor,  filing  a  bill  against  exe- 
cutor, cannot  make  a  debtor  of  the 
debtor  a  party ;  in  case  of  in^ol* 
vency  of  the  executor  the  Court  will 
on  petition  appoint  a  receiver;  and 
compel  the  execator  to  allow  hie 
name  to  be  used  in  bringing  actions* 
Utterson  v.  Mair.  Page  96 

.  9.  The  Master's  judgment  is  concln- 
sive  in  appointing  a  receiver,  onless 
some  substantial  objection  is  shewn. 
Garland  v.  Garland,  197 

10.  Any  creditor  may  obtain  an  order 
for  prosecuting  a  decree  for  an  ac- 
count. 165 

11.  Defendant  being  outlawed,  mo?- 
tion,  that  he  might  appear  within  a 
limited  time  upon  the  equity  of  atat. 
5  Geo.  II.  c.  25.  granted,  though  ho 
had  not  been  in  the  kingdom  for 
two  years  before  the  subpoena. 
Clarke  v.  Wright.  .183 

12.  The  Court  condemned  the  prac- 
tice of  allowing  as  much  time  of 
course  after  an  insufficient  answer 
as  on  the  original  answer;  also  aa 
to  the  costs  of  attachments;  >  and 
proposed  a  remedy  by  order*. 
Anonymous.  ■',  270 

1:3.  At  the  Rolls  after  insufficient  an- 
swer an  order  for  time  is  obtained 
on  petition;  and  Defendant  never 
gets  as  much  as  for  the  original 
answer.  .  ^QO 

14.  On  opening  biddings  the  Court  in 
the  reference  of  costs  of  the-  par- 
chaser  will  not  give  a  particular 
direction  for  a  specific  expence. 
Anonymous.  286 

15.  General  demurrer  put  in,  but 
never  argued,  and  no  proceedings 
afterwards:  the  Defendant  cannot 
have  the  bill  dismissed  for  want,  of 
prosecution,  as  he  had  an  eqnal 
power  to  mpve.  Anonymous.        287 

16.  Creditor  by  note  need  not  declare 
upon  it,  but  may  recover  upon  liie 
loan.  303 

17.  Timber  purchased  for  a  colliery  : 
before  it  was  applied  to  the  use  of 
the  colliery  some  of  the  owners  re- 
tired ;  and  it  was  paid  for  by  those 
only,  who  remained:  the  former 
owners  are  not  necessary  parties  to 

.  a   suit    by    those,'  who    remained, 

*  See  1  Bro.  C.  C.  544. 
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PRACTICE— coH^mtMfcf. 

•gainst  the  vendor  on  account  of 
that  sale.  Money  ▼.  Jknies.  Page  317 

18.  Bill  for  account  of  profits  made 
by  breach  of  trust,  and  injunction  to 
prevent  recovery  at  law  of  another 
sum  under  the  same  circumstances  : 
upon  the  Answer  coming  in  the  in- 
junction was  dissolved  y  and  the  mo- 
ney paid  under  the  action :  not  ne- 
oessary  to  charge  that  fact  by  sup- 
plemental biU.  Money  v.  Davies.  ib. 

19.  Motion  by  Plaintiflf  for  a  separate 
answer  by  tiffme  covert,  because 
her  husband  was  a  prisoner  in  the 
King's  Bench,  refused.    Ananytnovi. 

832 

SO.  Motion,  that  a  person  reported 
best  purchaser  should  complete  his 
purchase  by  a  certain  day,  refused; 
the  Report  not  being  absolutely  con- 
fifmed.    Anonymous,  335 

11.  After  final  Report  of  costs,  ^c. 
nothing  remaining  but  application 
of  the  fund ;  ordered,  that  service  on 
the  clerks  in  Court  of  the  Defend- 
ants should  be  good  service,  in  or- 
der to  confirm  the  Report,  on  mo- 
tion and  affidavit,  that  some  lived 
in  the  Eoit  and  West  Indies,  and 
others  in  different  parts  of  this 
country,  though  there  were  only 
five  Defendants*  Jackson  v.  Anony- 
MOitf.  417 

S2.  Defendant  stating  by  answer  a  pur- 
chase for  valuable  consideration 
without  notice  shall  not  be  com- 
pelled to  answer  farther.  Jerrard  v. 
Saunders.  454 

93.  The  proprietor  of  a  copyright  must 
file  separate  bills  against  each  book- 
seller taking  copies  of  a  spurious 
edition  for  sale.  Dilly  v.  Doig.    480 

24.  There  must  be  separate  bills  upon 
distinct  invasions  of^a  patent:  other- 
wise of  a  right  of  fishery  or  the 
custom  of  a  mill.  487 

25.  Biddings  opened  on  advancing 
100/.  on  800/.  and  200/.  on  1200/. 
Anonymous.  487 

26.  The  course  is  not  to  establish  a 
deed  between  husband  and  wife  on 
her  separate  estate  without  the  pre- 
sence of  the  wife  in  Court,  where 
the  trustees  put  the  parties  to  file  a 
bilU  500 


PRACTICE— coiiintiierf. 

27.  Pica  of  a  former  suit  depending 
for  the  same  canse  set  down  bv  the 
Defendant  was  stmck  ont :  but  the 
Plaintiff  not  having  procured  a  re- 
ference to  the  Master  within  a 
month,  the  bill  was  upon  motion 
dismissed  under  the  standing  order. 
Baker  v.  Bird.  P^e  672 

See  Annuity t  5.  Arbitration,  6,7. 
Bankrupt,  4.  Barom  Sf  Fewu,  I. 
Fraud,  7.  IniereMt,  1,  6,  6. 
Interpleader,  2. 

PRESUMPTION. 
Matters    of    record     are     presumed. 
Deeds  are  presumed  to  be  lost.  583 
See    Charity,    7.       Evidence,    6. 
Lackes,    2,   8.       Legacy.      Re- 
sidue, 1. 

PRINCIPAL  AND  AGENT. 

An  agent,  who  was  to  have  no  emolo- 
ment  beyond  his  salary,  decreed  to 
account  for  profit  made  by  a  elm- 
destine  sale  to  his  principal  on  bis 
own  account.  Massey  v.  Davies.  317 

PRINCIPAL  AND  SURETY. 

1.  Obligee  in  a  bond  with  a  suretr 
without  communication  with  the 
surety  takes  notes  from  the  prin- 
cipal, and  gives  farther  time:  the 
surety  is  discharged.  Reeg  v.  Ber- 
rington.  540 

2.  Creditor  sues  the  principal  by  di- 
rection of  the  surety,  bat  wilhoit 
his  privity  agrees  to  stay  execntioo ; 
the  surety  is  discharged.  514 

See  Bankrupt,  15. 

PRINTS.— See  Copyright  in  PritUs. 

PROMISORY   NOTE.  — See    Fnc- 

tice,  16. 

PROMOTIONS.— See  page  CI. 

PURCHASE  AND  PURC BASER. 

1.  Purchaser  is  not  to  be  compelled 
to  take  an  equitable  estate.  100 

2.  Expence  of  conveyance  falls  on 
the  purchaser,  if  no  particular  sti- 
pulation. 155 

3.  Purchaser  with  notice  is  bound  in 
all  respects  as  the  ▼enck>r;  tbere- 
fore  where  tenant  for  life  granted 
leases  for  lives  under  a  power,  and 
bound  himself  upon  the  dropping  of 
a  life  to  grant  a  new  lease  with  tlie 
aam9  provision  for  renewal  on  the 
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PURCHASE   AND  PORCHASER— 

continued. 
death  of  any  persoa  to  be  named  in 
any  future  lease,  and  afterwards 
joined  in  a  sale,  though  the  power 
is  exceeded,  yet  if  a  life  drops  in  the 
life  of  the  lessor,  the  purchaser  hav- 
ing notice  must  speciGcally  perform 
by  granting  a  new  lease  with  the 
same  provision.  General  notice  to 
a  purchaser,  that  there  are  leases, 
is  notice  of  all  their  contents.  Tay- 
lor  V.  Stibbert  Page  437 

4.  Purchaser  being  told,  part  of  the 
estate  was  in  possession  of  a  tenant, 
was  bound  by  the  lease.  440 

5.  This  Court  will  not  take  the  least 
step  against  a  purchaser  for  valu- 
able consideration  without  notice; 
not  even  to  perpetuate  testimony 
against  him.  458 

See  CowtideratioH.     Practice,  14, 
22.    Yri7/,28. 

R. 
RECEIVER. 

It  is  no  objection  to  a  receiver,  that 
he  is  a  practising  barrister :  but  the 
solicitor  in  the  cause  cannot  be  re- 
ceiver. Garland  V,  Garland.         137 
See  Practice,  3,  9. 

RECOMMENDATION  by  WILL.— 
See  Will,  11,  40. 

RECORD.— See  PreiumpHon. 

RECTOR.--See  Pleading,  8. 

REDEMPllON.— See  Mortgage,  1. 

REMAINDER  VESTED   or    GON- 
TINGENr.-See  Power,  10. 

REMOTE  LIMITATION.— See  Per- 
peiuity.    Power,  6. 

RENT.— See  Will,  4. 

REPRES  ENTA  TI  YES. 

1.  There  is  no  equity  between  the 
real  and  the  personal  representatives 
after  the  death  of  a  lunatic  to  have 
property,  which  was  altered  by  the 
Court,  restored ;  therefore  the  pro- 
duce of  timber  on  the  estate  of  a 
lunatic  cat  and  sold  by  order  on 
report,  that  it  would  be  for  his 
benefit,  is  personal  assets.  Oxen- 
den  V,  Lord  Compton.  60 


REPRESENTATIVES— cos^ntreif.     . 

2.  Real  and  personal  representatives 
being  equally  volunteers  must  take 
what  they  find  at  the  death  of  the 
person  entitled  for  life,  in  the  con- 
dition in  which  they  find  it:  there 
is  no  equity  upon  thesnbject.  PagelO 

3.  If  a  bailifiTouts  timber  without  au- 
thority, and  before  it  is  sold  the 
party  dies,  it  is  personal  aasets,  and 
the  heir  has  no  action  against  the 
personal  representative ;  nor  is  there 
any  equity  between   them  on  the 

'         subject.  74 

4.  As  between  real  and  personal  re- 
presentatives their  rights  are  purelj 
legal.  Chance  decides  betweea 
them ;  and  neither  has  any  equity 
to  convert  the  property.  The  in- 
tent of  the  testator  is  a  considera- 
tion for  devisees.  176 

5.  A  representative  must  take  his  in- 
terest as  fortune  has  directed  it,  and 
has  no  equity  to  vary  it ;  therefore 
where  a  lunatic  dies  entitled  to  aa 
estate  and  also  to  a  charge  upon  it» 
the  heir  takes  it  discharged :  a  trust 
term  to  secure  the  charge  makes  no 
difference ;  for  it  remains  inert,  un- 
less required  to  be  executed  for 
proper  purposes :  the  trustees  ham 
no  discretion.  Lord  CompUn  ▼• 
Oxenden,  26  L 

6.  Testatrix  directed  her  real  estate 
to  be  sold  and  all  her  estate  to  be 
converted  into  money  for  the  pur- 
poses of  her  will;  the  will  was  sa^ 

'  tisfied  without  touching  the  real;  nq 
equity  for  the  neat  of  kin  against 
the  heir.     Chitty  v.  Parker.        27L 

7.  Testator  gave  real  estates  to  be 
sold,  and  the  produce  to  be  con-' 
sidered  as  part  of  his  personal 
estate ;  and  thereout  and  out  of  his 
personal  estate  gave  legacies  to  hb 
next  of  kin,  heir,  and  others;  B9 
gave  other  estates  to  be  sold,  end 
the  produce  to  be  considered  from 
thenceforth  as  other  part  of  his 
said  personal  estate,  and  to  be  dis- 
posed of  in  manner  following:  he 
then  gave  legacies,  and  some  es- 
tates specifically,  and  othen  legacies 
out  ot  his  said  trust  monies  and 
personal  estate;  and  gave  his  exe- 
cutor 1000/.  to  be  disposed  of  ac- 
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REPRESENTATrVES~c«wi/intMfd. 

cordmg  to  any  instr actions  he  might 
leave  in  writiog,  and  gave  all  the 
residue  of  bis  goods  and  chattels, 
personal  estate  and  eflfects,  whatso- 
ever, sabject  to  debts,  legacies,  &c. 
No  instructions  being  found,  the 
heir  is  entitled  to  the  1000/.  Collins 
▼•  Wakeman,         .  Page6S'S 

See  Charity,  I.  Lunaiic,4.  Will,  1,23. 

KEPUBLICATION.— See  Will,  40. 

RESIDUE. 

1.  Executor  is  entitled  to  an  unbe- 
qneathed  residue,  unless  there  is  a 
•trong  and  violent  presumption 
against  him :  a  legacy  to  him  affords 
such  presumption;  but  parol  evi- 
dence of  the  intention  is  admissible 
to  rebut  that,  and  is  not  to  be  con- 
fined to  the  time  of  making  the 
will :  but  it  must  be  to  shew  the  in- 
tention at  that  time  only.  ClenncU 
y .  Lewthwaiie,  405,  644 

2.  Residue  unbequeathed  decreed  to 
the  executor,  who  was  a  legatee, 
upon  the  intention  appearing  in  the 
will  and  by  parol  evidence.  Clenuell 
y»  Lewtkwaite.  465,  644 

See  Trutt,  4,  5. 

RESIDUARY  BEQUEST   and  LE- 
6ATEE.— See  Exoneratim,  2.   Re- 
' presentaiive,  ?• 

RiESULTING  TRUST.— SeeCAaii/y,!. 
Trugi,  4. 

RBVIVOrI— See  Costs,  3,  4. 

REVOCATION.— See  Will.  14, 15, 16, 
18,  19,  20,  21,  33,  34,  35,  36,  37, 
38,  39,  40,  46. 

ROMAN  CATHOLICS,— See  Mort- 
main,  2. 

S. 

SATISFACTION. 

1.  A  covenant  is  satisfied  by  saffering 
property  to  go  so  as  to  produce  the 
same  effect ;  thus  lands  suffered  to 
descend  are  a  satisfaction  of  a  co- 
venant to  purchase.  356 

2.  Covenant  in  marriage  articles  by 
the  hnsband  to  pay  his  wife,  if  she 
should  survive,  200/.  as  a  jointure 
and  ML  to  provide  herself  with  a 
house  yearly  for  life  :  afterwards  by 


SATISFACTION— conrtiwerf. 

will  he  gave  her  for  life  an  esUte  and 
house,  above  the  Talae  of  lOOl  a 
year,  with  the  boaaehold  goods,  &c. 
and  an  annuity  of  lOO/.  commeoc- 
iug  and  payable  at  different  times 
from  those  in  the  articles  :  Held  not 
a  performance,  nor  intended  as  a 
satisfaction;  no  such  intent  being 
expressed.  Richardaon  ▼.  ElphiM* 
stone.  Page  463 

3.  Covenant  to  leave  a  sum  of  mone)- ; 
which  is  not  done  ;  but  personal 
estate  is  permitted  to  descend  so 
that  an  equal  or  greater  sum  would 
go  according  to  the  covenant ;  that 
is  a  performance.  464 

See  Pouter,  10. 

SEPARATE      MAtNTENANCR- 

See  Baron  and  Peme,  6. 

SOLICITOR.— See  Atiansey.      Inier* 
pleader,  6.     Receiver. 

SPECIAL    OCCUPANT.— See   WiU, 
28. 

SPRINGING  USE.— See  Use,  2. 

STALE  DEMAND.— See  JLacAef,  8. 

STATE,   Foreign   and    Independent.— 
^te  Jurisdictum,  1. 

SURETY,— See -BonAnip*,    15.     Prw- 

cipaL 

SURRENDER.— See  WUl,  10. 
SURVIVOR.— See  WiU,  .7,  29,  41, 48. 

T. 

TACKING  SECURITIES. 

1.  Personal  securities  pledged  for  a 
specific  debt:  after  a  mortgage  to 
the  creditor  the  same  secarities  with 
others  were  pledged  to  him  for  the 
balance  of  an  accoant :  the  trao*- 
actions  being  distinct,  redemption 
of  the  personal  securities  was  de- 
creed without  discharging  what  was 
dae  on  the  mortgage.  Jones  ▼. 
Smith  •.  873 

2.  A.  engaged  with  B,  in  one  mort- 
gage may  redeem,  though  B.  his 
pledged  another  estate  to  the  same 
person.  376 

3.  Bond  caomot  be  tacked  to  a  mort- 
gage against  the  mprlgagor  or  ere* 

*  Decree  4>¥er-niled. 
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TACKING      SECURITIES  —  (conh- 

nued,) 

ditors;    bat  may   against  the  heir 
merely  to  prevent  circuity  of  action. 

Page  376 

4.  Two  mortgages  to  the  same  person 
absolute  at  law  :  mortgagee  may  in- 
sist, that  both  or  neither  shall  be 
redeemed  by  the  mortgagor  or  his 
assignee.  376 

TENANT.  —  See    Interpleader,    6,   8. 
Landlord.     Lease, 


TENANT  IN  COMMON.— See  PartU 
(ion,  1.     Will,  7. 

TENANT  FOR  LIFE.— See  Will,  45. 

TITHES. 

Bill  to  establish  the  rector^s  right 
to  tithes  and  for  an  account;  the 
defence,  though  informally  stated 
as  a  prescription  de  non  decimando, 
in  a  que  estate,  was  as  to  two- thirds 
possession  by  the  lord  of  the  manor 
under  an  apparent  title  by  various 
conveyances,  Ac,  stated  by  the  an- 
swer, from  37  Hen,  VIII.  of  the 
lands  with  tithes  generally,  or  two- 
thirds  specifically,  with  evidence  of 
reputation  and  notice  to  the  Piain- 
\iQ\  who  had  purchased  the  advow- 
son,  and  was  lessee  of  the  tithes; 
but  the  commencement  of  the  title 
did  not  appear:  the  hilt  was  dis- 
missed with  costs.     Strutt  v.  Baker. 

625 
See  Jurisdiction,  &.     Pleading,  8. 

TREATY.— See  Jumcftc/twi,  1. 

TRUST  AND  TRUSTEE, 

1.  Trustee  charged  with  interest  for 
wilful  uMsconductf  as  not  paying 
money  into  Court  pursuant  to  an 
order ;  but  slight  aifference  in  the 
sums  admitted  and  reported  in  his 
hands  is  not  sufficient;  and  farther 
inquiry,  whether  he  made  interest, 
not  to  be  directed,  unless  a  strong 
case.     Sammes  v.  Rickman,  36 

2.  Trustee  not  deprived  of  costs  for 
slight  misconduct,  in  respect  of 
which  he  is  charged  with  interest. 
Sammes  v.  Rickman.  36 

3.  A  corporation  being  trustee  is  in 
this  Court  the  same  as  au  individual. 

46 

4.  Residue  onbeqaeatbed  t  podicil  dis- 


TRUST  AND  TRifSTEE— con/inwei 
posing  of  it,  but  wilb  blanks  fmr 
names,  &c,  not  fillea  up,  and  un- 
executed, found  with  the  will;  and 
contradictory  evidence  of  intent :  ex- 
ecutor having  a  speciffc  legacy  is  a 
trustee  for  the  ue»t  of  kin.  Homdnf 
V.  Finch.  Page  W 

5.  A  legacy  will  not  take  away  execn- 
tor'^s  right  to  the  reaidne,  unless  in- 
consistent with  the  soppo8iiioB>  that 
he  is  to  take  the  whole.  80 

6.  Testator  directed  a  new  trustee  tO' 
be  appointed,  if  either  should  die 
or  become  incapable  of  acting:  one 
absconded  charged  with  forgery*  but 
was  not  outlawed :  referred  to  the 
Master  to  appoint  a  new  trustee. 
Millard  v.  Eyre.  94 

7.  Where  testator  desires,  all  his  mo- 
ney may  be  disposed  of  as  land,  or 
vice  versa ;  that  is  a  direct  trust,  and 
will  be  executed  in  equity.  Vt^ 

8.  The  rule,  that  nsoney  to  be  laid  oat 
in  land  shall  be  considered  as  land, 
holds  only,  where  the  quality  of  land 
is  imperatively  Gxed  on  the  money. 

184 

9.  Costs  refused  to  a  trustee  setting  up 
a  trust  diOerent  from  what  it  really 
was  :  but  general  misocmduct,  &c.  ia 
not  a  sufficient  gproond.  BaU  v« 
Montgomery.  192 

10.  In  case  of  a  trust  the  estate  in  tho 
trustees  will  support  contingent  re- 
mainders. 234 
J  L.  Legacy  to  an  executor  for  his  care: 
that  is  equivalent  to  a  declaration  of 
trust ;  therefore  evidence  it  not  ad- 
missible.                                       47S 
See   Escheat.      Fraud,   7.      Xo- 
ches^  4.    Lftnatie,  6.    Represenr 
iatives,  5.     WiU,  2,  11,  12. 


V. 

USE. 

1.  FeoflTment  by  deed  to  a  relation  and 
his  heirs,  but  no  livery  of  seisin:  it 
shall  be  construed  a  covenant  to  stand 
seised.  226 

2.  There  may  he  any  number  of  spring- 
ing uses  within  21  years  aft^r  lives 
in  being.  241 

USE  AND  OCCUPATION.— SeeXeoif^ 

USURY.-^See  Ptsrtner. 
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V. 

VESTED  REMAINDEIL 

See  Power,  10. 

VESTING,  time  of.-«ee  WW,  7,  29, 
41,  48,  49. 

VICAR.^See  Pleading,  8. 

VISITOR. 

Petition  to  the  Lord  Chancelhr  as  risi- 
tor  of  Trinity  Uall  Cambridge,  there 
being  no  heir  of  the  founder,  to  de- 
clare the  election  of  a  fellow  void, 
and  to  order  the  petitioner  to  be  ad- 
mitted :  the  Court  of  King's  Bench 
haTing  in  a  similar  case  declined  jn- 
risdiction,  the  Lord  Chancellor  heard 
the  petition,  and  npon  the  constroc- 
tion  of  the  statute  dismissed  it.  Ex 
parte  Wrmngkam.  Page  609 

W. 

WA8TE.--See  Charity,  2. 
WIDOW.— See  mectian,  8.    Interest,  2. 
WIFE.— See  Baron  and  Feme. 

WILL. 

1.  Testator  directed  money  to  be  laid 
ont  in  manors,  lands,  tenements, 
tithes  and  hereditaments,  or  very 
long  terms,  with  limitations  appli- 
cable to  real  estate  :  the  money  not 
having  been  laid  ont,  the  Crown,  on 
failure  of  heirs  has  no  equity  against 
next  of  kin  to  have  it  laid  out  in  real 
estate,  in  order  to  claim  by  escheat : 
the  devisees  on  becoming  absolutely 
entitled  have  the  option  given  by  the 
will ;  and  a  deed  of  appointment  by 
one,  afime  covert,  was  held  sufficient 
indicadon  of  her  intention,  tbat  it 
ahonld  continue  personal  property, 
againat  her  heir,  claiming  it  as  in- 
efiectually  disposed  offer  want  of  her 
examination.   Walker  v.  Denne.    170 

2.  Devise  of  freehold,  and  copyhold, 
aurrendered  to  the  use  of  tue  will, 
to  trustees  and  the  survivor  and  his 
heirs,  in  trust  to  pay  debts  and  lega- 
cies, an  annuity  to  the  testator's  son, 
and  for  other  purposes ;  then  on  the 
marriage  or  attainmg  21  of  his  grand- 
daughter to  convey  to  her  for  life ; 
remainder  to  trustees,  &o.  remainder 
to  her  first  and  other  sons  in  tail 
male ;  remainder  to  her  daughters 
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in  tail  general;  remainder  to  such 
persons,  for  snch  estaiea,  and  sab- 
ject  to  such  charges  and  conditioi», 
aa  he  should  by  any  deed  or  instni- 
ment  with  two  or  mora  witnesses 
appoint  The  next  daj  by  deed  poll 
with  two  witnesses  reciting  his  will, 
and  that  he  had  reserved  a  power  of 
disposing  of  his  estate  farther,  he  di- 
rected his  trustees  immediately  after 
the  death  of  his  grand-daughter  and 
failure  of  her  issue  to  convey  all  bis 
real  estate  to  the  first  and  other 
sons  of  his  son  in  tail  male,  then 
to  his  daughtera  in  tail  general,  thea 
to  the  right  heirs  of  the  surviror 
of  his  trustees,  his  heirs  and  assigns 
for  ever.  No  conveyance  was  made. 
The  grand-daughter  died  without  is- 
ane:  then  the  son  died  withoat 
issue,  leaving  one  tmstee  surrir- 
ing.  Under  Uie  will  alone  the  tns- 
tees  have  a  mere  legal  estate;  and 
all  the  equitable  interest  beyond  the 
express  dispositions  woold  result  to 
the  son,  as  heir :  hot  the  deed  was 
considered  as  a  codicil  snffictentlj 
executed  to  pass  copyhold,  hot  not 
freehold.  The  last  limitation  is  i 
contingent  remainder  to  the  heir  of 
the  surviving  trustee;  and  a  convej- 
ance  was  directed  with  an  insertion 
of  trustees  to  support  that  remainder 
as  to  the  copyhold;  the  rents  tad 
proGts  of  the  copyhold  during  tbe 
life  of  tlie  tmstee,  and  all  the  free- 
hold to  go  to  the  heir  of  the  testator. 
Habergham  v.  Vincent.  Page  204 

8.  Where  a  testator  refers  expressly 
to  a  paper  already  written,  and  de- 
scribes it  sufficiently,  aa  it  is  if  in- 
corporated in  tbe  will.  238 

4.  Instrument,  in  any  form,  whether 
a  deed-poll  or  indenture,  if  the 
obvious  purpose  is  not  to  take  place 
till  after  the  death  of  the  person 
making  it,   shall  operate   as  awiU. 

231 

5.  A  rent  is  a  tenement,  and  therefore 
cannot  pass  by  will  without  three 
witnesses,  if  ont  of  freehold ;  the 
word  **  tenement**  being  in  the  sta- 
tute of  frauds.  232 

6.  A  deed  and  itwiD  cannot  unite.  2SS 
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7.  The  decisions,  that  land  charged 
with  legacies  by  a  will  duly  executed 
is  liable  to  legacies  given  by  an  un- 
attested codicil,  do  not  go  upon  a 
power  reserved  to  •  the  testator  to 
increase  the  charge  by  a  future  act, 
which  cannot  be,  but  upon  analogy 
to  the  case  of  debts.  1'he  rule  has 
not  been  extended  to  the  case  of  a 
primary  charge  on  land,  but  only  to 
a  charge  in  aid  of  personal ;  from  the 
fluctuating  nature  of  which  it  is  ne- 
cessarily nnoertain.  Page  236 

8.  Testatrix  gave  stock  to  trustees  on 
trust  to  pay  the  dividends  to  her 
niece  for  life,  and  after  her  decease 
that  the  stock  should  be  equally 
divided  among  the  brother  and  four 
sisters  of  the  testatrix,  and  in  like 
manner  to  the  survivors  or  survivor 
of  them.  The  niece  was  residuary 
legatee.  This  is  a  tenancy  in  com- 
mon between  those  alive  at  the  death 
of  the  niece  and  the  representatives 
of  such  as  died  in  her  life.  Roebuck 
V.  Dean.  265 

9.  Devise  of  land  to  be  sold :  money 
produced  by  the  sale  charged  with 
simple-contract  debts  on  implied  in- 
tention.  Kidney  r.  Coussmaker.    267 

10.  This  clause  beginning  a  will  "  First, 
'*  I  will  and  direct,  that  all  my  legal 
"  debts,  legacies  and  funeral  ex- 
**  pences,  shall  be  fully  paid  "  is  not 
sufiicient  alone  to  charge  legacies 
on  real  estates  specifically  devised ; 
for  which  the  intent  must  be  clear, 
Kightley  v.  Kightley.  328 

11.  Where  testator  means  for  a  valu- 
able or  meritorious  consideration  to 
create  a  charge,  which  by  law  he 
cannot,  Equity  will  aid  the  intention, 
and  even  supply  a  defect,  as  the  want 
of  a  surrender :  but  the  intent  must 
be  clear.  332 

12.  Trust  raised  under  a  recommenda- 
tion by  will  to  a  legatee  to  dispose  of 
her  legacy  among  certain  persons 
after  her  death.     Malitn  v.  Keighley, 

333,  529 

13.  Testator  by  shewing  bis  desire 
creates  a  trust,  unless  plain  words 
or  necessary  implication,  that  tliere 
is  to  be  a  discretion  to  defeat  lU    335 

14.  Testatrix,  mortgagee  of  an  estate, 
of  which  her  brother  was  tenant  for. 
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life,  and  having  his  bond  for  some 
arrears  of  interest,  bequeathed  to  hint 
the  arrears  of  her  mortgage  on  hia 
estate ;  likewise  a  bond  from  him  ia 
her  possession :  half  of  the  mort« 
gage  money  was  paid  before  the 
will;  the  principal  nM)rtgage-mpney 
does  not  pass.    Hamit<m  v.  Lhyd. 

15.  The  rules  as  to  revocations  of  willa 
are  the  same  in  law  and  eqnity, 
Brydges  y.  The  Ducheu  of  Ckandot^ 

417 

16.  Articles  to  settib  eatatea  of  the  hus- 
band, subject  to  certaia  uses  and 
trusts,  on  the  6rst  and  other  sons  in 
tail  male ;  remainder  to  the  husband 
in  fee :  the  husband  conBrmiog  the 
articles  devised  the  same  estates  in 
case  he  should  die  without  iseue  male, 
or  on  failure  of  issue  male  in  the 
life  of  his  wife ;  and  by  a  subsequent 
settlement  in  performance  of  the  ar* 
tides  conveyed  to  trustees  and  their 
heirs  (after  certain  uses  and  trusts) 
to  the  use  of  the  6rst  and  other  sons 
in  tail  male ;  remainder  to  himself  in 
fee ;  the  whole  fee  being  conreyed, 
and  some  of  the  purposes  being  in- 
consistent with  the  will  and  the  arti- 
cles, the  will  is  revoked  as  to  the 
settled  estates.  Brydgei  t.  The  Du- 
cheu of  Chandot,  ih. 

17.  If  lands  devised  are  conTeyed  for 
a  partial  purpose,  as  a  mortgage  or 
payment  of  debts,  it  is  a  revocation 
pro  tanto  only.  Brydget  v.  1%^  Af- 
chess  of  Chandoi.  ib» 

18.  The  rule  that  after-purchased  lands 
do  not  pass  by  a  devise,  does  not 
arise  from  the  word  ''  having^  in 
the  statute  of  wills,  but  from  the 
diflTerence  between  the  Roman  tes- 
tament or  wills  of  personal  estate, 
and  a  devise  by  the  law  of  England  ; 
which  is  an  appointment  of  the  per- 
son to  take  the  specific  estate  in 
nature  of  a  conveyance,  though  fluo- 
tuating  till  death.  427 

19.  Partition  is  no  revocation  of  a 
devise :  otherwise  if  the  olneci  ex- 
tends farther,  even  merely  to  a 
power  of  appointment.  429 

20.  Legal  estate  taken  after  a  devise  of 
the  equitable  estate :  that  is  no  revo- 
cation. 429 
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31.  A  recorerj  after  a  will,  though  do 
iDtenUoQ  to  revoke,  is  a  revocation. 

Page  430 

.  32«  A  covenaot  may  be  a  revocatioo  of 
a  will.  436 

' .  23.  Devise,  subject  to  a  term  of  1000 
jears,  to  A.  in  strict  settlement ;  re- 
mainder to  B.  in  strict  settlement; 

:  and'  after  other  limitations  in  tail, 
remainder  upon  trust  to  be  sold  : 
the  tmst  of  the  term  was  to  raise 
4000/.  to  be  applied  first  to  debts, 
legacies,  &c. ;  the  rents,  profits,  and. 
emoluments,  arising,  growing  or 
received,  from  the  estate  real  and 

{personal  to  be  applied  to.  debts  and 
egacies,  and  afterwards  to  be  an 
aggregate  fund  and  attend  the  in- 
heritance ;  the  interest  of  the  4000/. 
to  be  paid  out  of  the  rents  and  pro- 
fits of  the  estates  in  the  term ;  the 
rents  and  profits  to  accumulate,  till 
one  of  the  devisees  should  attain  21  ; 
then  to  be  paid  to  him  :  by  codicil, 
the  testator  reciting  the  trust  to  sell 
bequeathed  part  of  the  produce,  and 
gave  all  the  residue,  and  all  the  re- 
sidue of  his  personal  estate  not  dis- 
posed of  by  his  will,  to  his  legatees  : 
the  residue  of  the  mbney  raised  un- 
der the  term  and  of  the  personal 
estate  is  to  attend  the  inheritance ; 
and  the  interest  is  payable  to  the 
tenant  for  life,  the  principal  to  the 
first  tenant  in  tail.  Sheldon  v.  Barnes. 

444 

24.  Land  devised  to  be  sold  ;  the  pro- 
duce to  be  applied  as  after  mention- 
ed :  if  no  disposition  is  made,  the 
heir  shall  take.  447 

25.  Testator  created  a  term  for  debts 
and  legacies,  and  gave  1000/.  to  his 
niece  to  be  paid  immediately  after 
his  decease,  if  he  should  be  then 
married;  if  not,  the  interest  of  the 
said  legacy  to  be  paid  her  for  life,  to 
be  calculated  and  paid  to  the  day  of 
her  death  or  marriage ;  if  she  should 
die  unmarried,  the  legacy  to  lapse 
fbr  the  benefit  of  the  estate  ;  and  by 
codicil  he  gave  her  200/.  in  addition 
to  what  he  had  given  her  by  the  will : 
Held,  that  the  additional  legacy  is  to 
he  raised  out  of  the  same  fund,  and 
subject  to  the  same  conditions ;  and 
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the  legatee  having  married  after  (he 
testator's  death  is  entitled.  Crowder 
v.  Clowei.  Page  44P 

20.  A  legacy  substituted  for  another 
shall  be  raised  out  of  the  same  fond 
and  subject  to  the  same  conditions. 

450 

27.  Devise  of  lands,  tenements,  and  he- 
reditaments, subject  to  a  term  of  11 
years  in  trust  to  receive  the  rent«, 
issues  and  profits,  of  the  premises, 
that  from  time  to  time  should  accrue 
and  become  due,  and  dispose,  &c, : 
an  advowson  in  gross  passes ;  and  a 
sale  of  the  next  presentation  within 
the  term  by  direction  and  for  the 
benefit  of  the  cesiuy  que  trust  was 
established.  Earl  of  Albemarle  v. 
Rogers,  477 

28.  Bequest  to  the  use  and  behoof  of 
A,  and  in  case  of  her  decease,  to  the 
use  and  behoof  of  her  children  share 
and  share  alike  :  Held  a  life  interest 
only  in  A.  the  capital  to  her  children 
after  her  decease.  Lord  Douglas  v. 
Chalmer.  501 

29.  Testator  devised  all  his  manors, 
messuages,  lands,  tenements,  tithes 
and  hereditaments,  and  all  his  real 
estate  whatsoever  '*  except  what  is 
hereinafter  mentioned  and  devised" 
to  the  use  of  all  his  children  succes- 
sively in  strict  settlement ;  and  gave 
two  of  them  annuities,  which  he 
charged  upon  a  rectory  held  by  him 
under  a  lease  for  lives,  which  he  di- 
rected to  be  renewed,  if  those  two 
children  or  either  should  be  living  at 
his  death,  and  that  their  lives  or  tkit 
of  the  survivor  should  be  inserted  in 
the  new  lease,  and  the  fine  paid  cot 
of  his  personal  estate.  He  gave  part 
of  his  personal  estate  specifically,  and 
directed  the  residue  to  be  laid  out  in 
land  to  be  settled  to  the  same  uses 
as  his  real  estate :  but  afterwards  by 
a  testamentary  paper  unattested  be 
disposed  of  his  personal  otherwise : 
the  heir  contracted  to  sell  the  lease 
of  the  rectory ;  and  upon  a  case  di- 
rected to  the  Court  of  King*s  Bench 
on  his  bill  for  specific  performance 
the  certiGcate  was,  that  the  lease  did 
not  pass  by  the  will,  but  devolved  on 
the  heir  as  special  occapant :  bat  the 
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Lord  Chancellor  considered  that  title 
too  doubtful  to  be  forced  on  a  pur- 
chaser. An  Act  of  Parliament  was 
therefore  obtained.  Sheffield  v.  Lord 
Mulgrtne.  Poge  526 

30.  Three  annuities  for  a  term  of  jears 
bequeathed  in  trust  for  three  children, 
A,  B,  and  C.  respectirelj  for  life ; 
in  case  of  the  death  of  either  leaving 
any  child  or  children  his  or  her  an- 
nuity to  be  equally  divided  between 
such  child  or  children  share  and 
share  alike ;  in  case  of  the  death  of 
either  without  issue,  his  or  her  an- 
nuity to  go  to  the  survivors  or  sur- 
vivor of  them  equally  share  and  share 
alike ;  with  a  limitation  over  in  case 
of  the  deaths  of  all  without  issue  as 
aforesaid:  A.  died  without  issue; 
A/s  annuity  went  to  B,  and  C,  sub- 
ject to  the  contingent  limitations 
over,  and  upon  J^.'s  death  leaving 
children  belongs  in  moieties  abso- 
lately  to  his  administrator  and  C 

Vandergucht  v.  Blahe,  534 

31.  Testator  devised  freehold  estate  to 
his  brother  and  his  wife  for  their 
lives ;  remainder  to  A.^  his  nephew, 
and  the  heirs  male  of  his  body  ;  and 
for  default  of  such  issue  to  B.  in  the 
same  manner ;  remainder  over ;  he 
gave  so  much  of  the  same  estate  as 
was  leasehold,  to  his  brother  and  his 
wife  for  so  many  years  of  the  term 
as  they  or  the  survivor  should  live, 
and  directed,  that  after  the  decease 
of  the  survivor  the  leasehold  pre- 
mises should  from  time  to  time  be 
held  and  enjoyed  and  belong  to  the 
several  persons  in  succession,  who 
should  for  the  time  being  be  entitled 
to  the  freehold,  so  far  as  the  rules  of 
law  would  admit,  and  gave  the  same 
direction  as  to  the  furniture  of  the 
mansion-house.  By  codicil  reciting, 
that  he  had  devised  the  freehold  part 
after  failure  of  issue  male  of  il.  to  B, 
in  tail  male,  &c.,  he  revoked  those 
limitations,  and  after  failure  of  issue 
male  of  A,  devised  to  others,  and 
repeated  the  disposition  he  had  made 
of  the  leasehold  and  furniture ;  A. 
takes  the  leaisehold  absolutely.  For- 
dyce  V.  Ford.  636 

Vou  IL 
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32.  A  wrong  description  of  a  legatee 
will  not  defeat  a  legacy  given  to  him 
by  name.       Sianden  v.  Sianden. 

Page  589 

33.  Devise  of  real  to  be  sold  and  the 
produce  with  the  personal  to  testa- 
tor's wife  for  life,  with  power  to  ap- 
point a  moiety  by  deed  or  will  with 
two  or  more  witnesses;  the  estate 
was  not  Sold;  the  wife,  having  no 
other  real  estate,  by  will  with  threa 
witnesses  gave  specific  legacies,  some 
described  to  have  been  her  husband*s. 
and  all  the  rest,  residue  and  remain- 
der^ of  her  estate  and  effects  of  what 
nature  or  kind  soever,  and  whether 
real  or  personal,  and  all  her  plate, 
china,  linen  and  other  utensils,  which 
she  should  be  possessed  of,  interest- 
ed in,  or  entitled  to,  at  her  decease ; 
the  power  is  executed  by  the  resi- 
duary clause.  Evidence  of  conversa- 
tions with  the  person,  who  drew  the 
will,  to  shew,  the  testatrix  had  no 
other  real  estate,  rejected.  ib. 

34.  By  marriage  articles  the  husband 
covenanted  to  convey  to  the  use  of 
himself  for  life ;  remainder  in  trnst 
to  secure  an  annuity  to  his  wife  for 
life  in  bar  of  dower;  remainder  to 
trustees  for  years  to  raise  portions ; 
remainder  to  the  sons  and  daugh- 
ters successively  in  tail;  remainder 
to  his  own  right  heirs ;  afterward.^ 
he  devised  upon  condition  that  he 
should  have  no  issue  ;  and  after  the 
will  he,  in  pursuance  of  the  ar- 
ticles, conveyed  to  trustees  and 
their  heirs  io  the  uses  and  trusts  of 
the  articles;  the  will  is  not  revoked. 
Williams  v.  OweuM.  595 

.  35.  The  rules  as  to  revocation  applied 
to  legal  estates  are  in  equity  applied 
to  equitable  estates.  Mortgage  in 
fee  is  a  total  revocation  at  law,  but 
in  equity  pro  tanto.  59B 

36.  Recovery  by  tenant  in  tail  with 
reversion  in  fee  is. a  revocation  at 
law ;  so  an  equity,  if  an  equitable 
estate.  599 

37.  Where  a  devised  estate  is  differ- 
ently modified,  there  is  a  revoca- 
tion; otherwise,  where  the. testator 
remains  with  the  same  estate  and 

3F 
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iuterest,  and  subject  to  tlie  same 
means  of  disposition,  thoagh  changed 
as  to  the  legal  or  equitable  quality. 

Page  599 

38.  Conveyance  in  fee  for  payment  of 
debts  is  no  revocation.  600 

39.  Fine  for  the  mere  purpose  of  a 
partition  is  no  revocation  even  at 
law.  ib. 

40.  Articles  to  sell  a  devised  estate 
are  a  revocation  in  equity,  but  not 
at  law.  601 

41.  Testator  devised  all  his  real  estate 
to  his  sister  for  life ;  remainder  to 
her  children  as  she  should  appoint ; 
for  want  of  appointment,  to  all  her 
children  and  their  heirs  as  tenants 
in  common.  His  sister  having  two 
daughters,  by  a  codicil,  declared  to 
be  a  codicil  to  his  will  not  then  at 
hand,  he  gave  one  of  them  an  an- 
nuity; and  directing  his  annuities 
to  be  paid  out  of  his  9  per  cent. 
stock,  he  charged  them  on  his  real 
estate  in  case  of  a  deGciency :  and 
directing  the  residue  of  his  per- 
sonal estate  to  be  invested  in  tree- 
hold  lands  and  hereditaments,  he 
recommended  to  his  sister  to  settle 
and  convey  or  join  with  her  hus- 
band in  settling  and  conveying  all 
his  estates  and  property,  which  she 
might  derive  from  him  after  his  de- 
cease, to  the  use  of  her  two  daughi- 
ters  for  life,  in  such  parts,  shares, 
and  proportions,  as  she  should  ap- 
prove, with  remainder  to  their  re- 
spective issue,  and  cross  remainders 
and  the  usual  powers  and  clauses  in 
strict  settlement  The  testator's 
sister  died  in  his  life ;  and  her  two 
daughters    were    his    co-heiresses. 

•Some  real  estates  were  purchased 
between  the  execution  of  the  will 
•and  codicil.  As  to  the  real  estate 
the  will  is  not  revoked,  but  is  re- 
published, by  the  codicil;  and  the 
two  nieces  are  entitled  to  all  the 
real  estates  and  to  tbose  directed  to 
bo  purchased  as  tenants  in  common 
Ita  fee.  MeggUon  v.  Moore.  630 
4*2.  Devise  to  the  heir  at  law  and  his 
issue  male  in  strict  settlement ;  re- 
mainder in  trust  to  be  sold  and  the 
money  to  be  distributed  among  cer- 
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tain  persons  or  the  survivors  or  sur- 
vivor of  them,  and  that  the  share 
of  one  should  previous  to  her  mar- 
riage be  settled  upon  her  for  life, 
and  after  her  death  upon  her  issue, 
in  default  of  issue  upon  her  right 
heirs ;  the  produce  of  the  sale  is  to 
be  considered  as  personal,  and  vests 
in  the  survivors  at  the  death  of  the 
tenant  for  life  without  issue  male. 
A  settlement  in  trust  for  the  hus- 
band for  life,  then  for  the  wife  for 
life,  then  for  the  children,  as  they 
should  appoint,  in  default  of  ap- 
pointment, equally ;  if  no  children, 
according  to  their  joint  appoint- 
ment; in  default  thereof  to  the 
husband,  his  e&ecutors,  ^'c.  is  a 
sufficient  execution  of  the  direction 
in  the  will  *.   Brograve  v.  Winder. 

Page  634 

43.  Witness  to  a  will,  not  interested 
at  the  execution,  and  death  of  the 
testator,  is  competent,  though  inte- 
rested at  his  examination.  Brograve 
V.  Winder.  ib. 

44.  Testator  gave  the  interest  of  a  bill 
of  exchange  on  the  Eawt  India  Com- 
pang  to  his  wife  for  life,  and  di- 
rected, that  after  her  death  the  bill 
should  be  sold,  and  the  money  di- 
vided among  certain  persons  with 
survivorship  in  case*- of  the  death  of 
any  in  her  life.  The  bill,  which 
constituted  the  bulk  of  the  testa- 
tor's property,  was  paid  in  his  life ; 
that  was  not  an  ademption  of  the 
legacy.     Coleman  v.  Coleman.     639 

45.  Testator  by  will  duly  attested  gave 
an  annuity  to  his  daughter  charged 
on  his  real  estate  in  aid  of  his  per- 
sonal; by  codicil  not  attested  he 
gave  his  real  and  personal  estate  to 
his  mother  for  life ;  during  her  life 
the  personal  estate  is  discharged 
from  the  annuity ;  but  it  remains  a 
charge  on  the  real.  Buckeridge  v. 
Ingram.  652 

46.  Testator  gave  bis  personal  estate 
to  his  mother  for  kfe,  remainder  to 
his  children,  on  condition  that  his 
mother  should  see  the  fines  for  re- 
newal of  a  lease  and  the  interest 
of  a  mortgage  paid,    and  be  con- 

*  Qiuvre  tbe  last  point  See  the  not6|  p.  6S9. 
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salted  as  to  the  manner  of  raising 
the  fines,  that  she  may  give  her 
approbation,  as  she  may  think  pro- 
per; she  is  only  to  keep  down  the 
interest.      Bnckeridge   ▼•    Ingram. 

Page  062 

47.  Where  real  estate  is  charged  with 
legacies  generally  by  will  dnly  at- 
tested, legacies  may  be  revoked  or 
charged  by  an  unattested  instra- 
ment  *.  665 

48.  Under  a  devise  to  all  the  chUdren 
of  A.  except  B.  a  posthamous 
child  is  entitled.     Clarke  v.  Blake, 

673 

49.  Legacy  to  il.  for  life  and  to  her 
children  at  her  decease  vests  in  all 
the  children,  as  they  come  in  esse; 
but  upon  the  circomstances  of  this 

*  Where  the  real  estate  is  charged   m  aid 
of  the  personal,  ante,  p.  937. 
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case  it  vested  in  those  living  at  the 
death  of  their  mother  only.  Spencer 
V.  Bullock.  Page  687 

50.  Legacy  by  a  grand-father  in  trust 
for  the  five  chUdren  by  name,  and 
all  and  every  the  child  and  children 
of  his  son,  equally ;  the  shares  to 
be  assigned  at  21,  or  upon  marriage 
of  the  daughters,  with  power  to  ad- 
vance money  for  putting  out  all  and 
every  or  any  of  the  sons  to  busi- 
ness. The  first  attaining  21  is  en- 
titled to  receive  his  share  then. 
Prescott  V.  Long.  690 

See  Charity,  3.  Construction  of  /»- 
struments.  Exoneration,  1.  Juris- 
dictum,  3.  Representatives,  6.  IVust, 
6,  7. 

WITNESS.— See  WW,  42. 

WRIT  OF  DOWER.-SCC  Dower,  2, 
3,  4. 
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